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PREFACE TO THE FOURTH EDITION 





CONSCIOUS OF MY INADEQUACY For THE TASK, it is not without consider- 
able hesitation and diffidence that I have accepted the very pressing and 
cordial invitation of Mr, Justice Amiya Kumar Mookerji—who is a worthy 
son of his worthy father, Chief Justice B. K. Mukherjea—to undertake 
the onerous responsibility of editing and bringing out the Fourth Edition 

Justice Mukherjea’s lectures on the Hindu Law of Religious and 
Charitable Trusts. Justice Mukherjea was invited by the Calcutta Univer- 
sity to deliver these lectures several years before they were actually 
delivered in August, 1951; they were published on Ist January, 1952. 

The Tagore Law Lectures is the most prestigious series in the acadmic 
world of India, and many prominent scholars have delivered lectures 
under it; for instance, in this series, Sir Frederick Pollock delivered his 
lectures in 1893, Sir William Holdsworth in 1937, and Roscoe Pound in 
1952. When the Calcutta University conferred on Justice Mukherjea 
the honour of inviting him to deliver the lectures on the Hindu Law of 
Religious and Charitable Trusts, it justly recognised the fact that Justice 
Mukherjea richly deserved to be classed with the illustrious scholars who 
had preceded him. 

In fact, the subject-matter of trusts in general had already been 
covered by the lectures delivered by Sir William Flacher Agnew in 1881 
on the Law of Trusts in (British) India ; and the subject of Hindu Religious 
and Charitable Endowments had been covered by Saraswati in 1897, and 
J. C. Ghosh in 1923. But when Justice Mukherjea spoke on the subject 
and his lectures were published, they marked a distinct and striking 
advance in that he presented to the readers a complete and comprehensive 
picture of the subject in depth in comparative law and comparative 
religion. In his lectures, the author contrasted the Hindu Law of 
Charitable Trusts with the English Law and the Roman Law; and the 
readers were impressed by the fact that the propositions enunciated by 
him and, in fact, the whole of his discussion on the subject, showed pro- 
found scholarship, a perceptive and analytical mind, and deep religious 
faith and sentiments. For every proposition, authorities were cited and, 
wherever he did not agree with some of the authorities, he expressed his 
dissent in dignified terms and made his point in temperate, logical and 
effective manner. paya; —— 

The style of the lectures and their diction were simple, direct and 
lucid, their scheme and arrangement logical, and — course “of their 
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discussion took within its comprehensive purview all the facets of the 
subject. 

It is, therefore, not surprising that, after the book was published in 
1952, it soon attained the status of a classic on the subject and became 
so popular in the academic world that it has run through three editions 
and now the fourth edition is in demand. 

The second edition was edited by Mr. Justice T. L. Venkatarama 
Aiyar who, after retiring from the Supreme Court, took over as the Chair- 
man of the Law Commission. It was published on lst January, 1962; 
and the third edition was edited by Mr. P. B. Mukharji, Chief Justice 
of the Calcutta High Court, and was published on Ist January, 1970. 

One of the main considerations which has weighed in my mind in 
accepting this onerous responsibility is that the invitation of Mr. Justice 
Amiya Mookerji gives me an opportunity to pay my respectful tribute 
to the memory of Chief Justice Mukherjea. YT confess; I did not have the 
privilege of knowing Chief Justice Mukherjea, for I did not appear before 
the Federal or the Supreme Court; but I have read his judgments with 
ereat admiration, and the lucidity of his expression, clarity of his views 
and the impersonal, objective and judicial approach, which was evident 
in every one of his pronouncements, made us all proud that India had 
produced a Judge who could easily claim the unique status of the eminent 
Judges in the United States of America and in England. It is my good 
fortune and proud privilege to be associated with the work of Justice 
Mukherjea when I attempt the task of editing this fourth edition. 

Before I proceed to explain the method I have adopted in bringing 
out this edition, and the scope and nature of the changes I have made in 
the existing text, let me indicate, with respect, a few of the facets of 
Chief Justice Mukherjea’s illustrious career. Born on 15th August, 1891, 
Mukherjea had a brilliant academic career ; he topped the list of success- 
ful candidates in B. L. and M. L. examinations and secured University 
gold medals. He also won the coveted honour of being Ananth Deb 
Research Prizeman. 

Mukherjea was enrolled as a Vakil of the Calcutta High Court on 
the Appellate Side on January 9, 1914. Soon thereafter, the discerning 
eye of Sir Ashutosh Mookerjee observed the intellectual calibre of the 
young lawyer, and he offered him a lecturership in the University Law 
College. Coming from a family of scholars, Mukherjea’s father R. D. 


= Mukherjea was a great Sanskrit scholar ; but the family could not claim 


to be wealthy and- “so, in his carly days at the Bar, Mukherjea had to 


* ee a period of struggle which many juniors in that position have to 
_ face. The offer of lecturership in the Calcutta University Law College 


naturally helped Mukherjea whilst he was egung to establish his 


= = Semen at the Bar. 
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Steadily, Mukherjea rose at be Bar and commanded a large practice. 
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lhe Judges before whom he practised were impressed by his learning and 
forensic skill and persuasive style of advocacy ; and it was not surprising 
that, in 1936, he was invited to join the Bench of the Calcutta High 
Court. Though Mukherjea was regarded as a great Advocate at the Bar, 
by the eminence of his work on the Bench, the legal fraternity soon realised 
that he proved to be a greater Judge endowed with pleasant manners and 
sweet temper, always patient in hearing the advocates who argued their 
cases in an effort to understand their point of view and able to distinguish 
between the merely plausible and arguable and really sound and valid 
arguments in every case which he tried; in course of time, Mukherjea 
came to be recognised as one of the leading Judges of the Calcutta High 
Court. In 1947, he served on the Boundary Commission. 

In 1948, Mukherjea was appointed a Judge of the Federal Court along 
with Mehr Chand Mahajan, and when the latter retired as Chief Justice 
on 23rd December, 1954, Mukherjea became the fourth Chief Justice of 
the Supreme Court. 

As Chief Justice, he left a profound impression on all those who 
appeared before him and earned very high reputation in the legal world 
of India. His profound legal learning, the clarity of his thought, the 
lucidity of his expression and the burning desire to do justice, which was 
apparent in every one of his judgments, endeared him to the Bar and 
the litigants alike. His unique grasp of the fundamental principles of 
law, on which our legal system is founded, and the freshness and compact- 
ness with which he expressed his views have a flavour of their own. 
Unfortunately, Mukherjea was not gifted with robust health and, when 
his illness became acute, he had to resign before completing his term 
as Chief Justice of India. He died on 22nd February, 1956. By his 
death, the judiciary and the legal fraternity of India literally became 
poorer. 

“There are three spheres”, said Lord Birkenhead,* “in which a lawyer 
may carn reputation : as an advocate, as a writer and as a Judge.” 

It can be truly said that Mukherjea distinguished himself in all these 
three spheres. Prof. K. Baldeva Mehta in his article has referred in a 
very moving manner the fact that, though Mukherjea hived a saintly life, 
nis heart suffered from a void created by the premature and untimely 
death of his wife. Says Prof. Mehta : 

“Imagine then the day he returned from the Rashtrapati Bhawan. - 

His eyes must have wandered about in the vast and spacious house, 

and must have looked in vain for the sweet gentle face of Labanyalata 

who had, like a lily, blossomed for a day, and then slipped into the 5 

bosom of the lake where she sleeps hid in death’s dateless night. If ase 

she had been alive, her happiness would have been unadulterated,  ă 
soft as the snows, vast as the ocean, her eyes bedimmed with tears 






a 
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l Professor K. Baldeva Mehta, ‘Bijan Kumar Mukherjea’, A.LR. al 5 
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of joy and gratitude. Now gloriously the husband had kept the 

word. As she lay dying, it is said, she asked for a boon. Perhaps 

having tasted and known what it was to be bereft of the fond caress of 

a mother, and how much anguish and pain it meant to fall in the 

hands of a step-parent, she asked her loving husband not to remarry 

if Amiya, the only child, lived. Bijan Babu gave the word and 
wasted his entire youth to keep it. At what suffering and sacrifice. 

To have spent the golden hours of youth, when he had all the prizes 

life could offer strewn about him, without touching the soft cheeks 

of a companion shows the inner mettle of the man.’” 

I have deliberately referred to this personal aspect of Mukherjea’s 
life, though, to some critical readers, it may appear to be somewhat out 
of place in the preface, because I am keen to give the readers of this 
edition an idea about the exalted moral character of the great author 
who delivered the present lectures. 

I have already referred to the excellence of Mukherjea’s judgments. 
Let me briefly attempt to illustrate how Mukherjea’s pen could, with 
remarkable lucidity, clarity and brevity, enunciate propositions which 
were profound in character and sometimes started a new chain of legal 
thoughts and principles. In Nar Hari Shastri v. Shri Badri Nath Temple 
Committee? when Mukherjea J. spoke for the court, he was discussing 
the subject so near his heart that his words reached the height olf 
cloquence : 

“The sanctity which orthodox Hindu thought and feeling attribute 

to visiting of sacred places is nowhere better illustrated than in the 

vast concourse of pilgrims, who are attracted every year, from all 
parts of India, to the mountain shrines at Badrinath, situated high 
up in the Himalayas, in the District of Garhwal. The place to which 
the appellation of ‘Puri’ is given contains a number of temples, but 
the principal temple is the one where the idol Badrinath, along with 
some other subsidiary idols, is installed. This main temple is divided 
into three portions or apartments, and to the innermost portion, which 
is considered to be the holiest and where the deities are located, no 
pilgrim is allowed access. The pilgrims gather in the middle room ; 
they have ‘darshan’ or look at the deity from this place and there also 
they make their offerings and perform other rites of individual wor 
ship. The last room is an outer apartment which is used as a sori 
of waiting place for the worshippers. Outside the temple and at 

a short distance from it, there is a hot spring known as Tapta Kunda 
where the worshippers take ceremonial bath before they enter into 
the temple and to the Tapta Kunda they come back again after the 
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It would be no exaggeration to say that when one reads this passage, it 
seems to echo the sentiments of devout Hindus and its solemn tone; and 
che description of the temple and the devotees, who have been gathering 
for countless number of years to visit the deity in the temple situated at 
the height of the Himalayas, sounds almost poetic. 


In K. C. Gajapati Narayan Deo v. State of Orissa,* Mukherjea, J. had 
occasion to describe what exactly the concept of “‘colourable legislation’ 
means. “If the Constitution of a State”, said the learned Judge, “‘distri- 
butes the legislative powers amongst different bodies, which have to act 
within their respective spheres marked out by specific legislative entries, 
or if there are limitations on the legislative authority, in the shape of fun- 
damental rights, questions do arise as to whether the legislature in a 
particular case has or has not, in respect to the subject-matter 
of the statute or in the method of enacting it, transgressed the limits of 
its constitutional powers. Such transgression may be patent, manifest or 
direct, but it may also be disguised, covert and indirect and it is to this 
latter class of cases that the expression “colourable legislation” has been 
applied in certain judicial pronouncements. The idea conveyed by the 
expression is that although apparently a legislature in passing a statute 
purported to act within the limits of its power, yet in substance and in 
reality, it transgressed these powers, the transgression being veiled by what 
appears, on proper examination, to be a more pretence or disguise.” 

In M/s. Dwarka Prasad Laxmi Narain v. State of Uttar Pradesh, 
Mukherjea, Ji who spoke for the court, considered the vexed question 
about the reasonable restrictions which are permitted by clause (6) of 
Article 19 of the Constitution. “Legislation”, observed the learned 
Judge, “which arbitrarily or excessively invades the right, cannot be said 
to contain the quality of reasonableness and unless it strikes a proper 
balance between the freedom guaranteed under Art. 19(1)(g) and the 
social control permitted by clause (6) of Art. 19, it must be held to be 
wanting in reasonableness”. I may add that this paragraph has been 
quoted by succeeding Judges on many occasions when they had to deal 
with this problem. 

I have cited these passages merely to illustrate how the judgments of 
Chief Justice Mukherjea stand out as brilliant examples of judicial 
pronouncements, lucid, clear and objective and how rewarding and 
inspiring it is to read them. 


It is such a distinguished Judge who authoritatively spoke on the 
Hindu Law of Religious and Charitable Trusts and, in doing so, he 
brought to bear upon his task his deep Sanskrit scholarship, his excellence 
as a jurist, his sense of perception, his knowledge of comparative law and- 
comparative religion, and bis unrivalled skill in the presentation of his 


“fre — — 


views. 
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While editing the book to bring out its fourth edition, I have 
adopted the same method of speaking in the first person singular as 
Justice Mukherjea had done when he delivered the lectures. It is hardly 
necessary to point out that the editorial work inevitably has to be picce- 
meal, because when a book has run through three editions and can count 
a life of 25 years during which it has grown almost to double its original 
size and has enlarged its format, the editor of the fourth edition cannot 
attempt—and is not expected to do so either—to rewrite the book but 
to edit it; and that, necessarily, has to be, in one sense, piecemeal. ‘Lime 
may come when a future editor of this book may attempt the more 
responsible and difficult task of rewriting it, keeping the principal features 
of the main text intact. 

Thus, the present edition is a revision and not a new work. Never- 
theless, I must point out that, in the present edition, the reader will find 
that several topics have been written afresh and a few new topics added. 
Wherever new topics have been added and discussion of several topics 
has been rewritten, care has been taken to indicate the same by appro- 
priate footnotes in respective places. In regard to the topics on which 
I have thought it desirable to write afresh, I may mention the discussion 
as to limitation and the impact of the Constitution on the subject under 
discussion. I hope readers will appreciate that, in making the additions, 
I have attempted to see that the course of discussion is not interrupted 
and the additions fit in with the immediately preceding and the succeed- 
ing paragraphs. 

In all the three editions, to a large extent 
correctly—that Sanskrit texts bearing on the subject were not available 
to any appreciable degree. I have, however, found some Sanskrit texts 
which deal with the subject and have included them in the first chapter. 





Besides, several paragraphs and sub-paragraphs have been thoroughly 
revised or new paragraphs have been substituted in place of the old ones. 
The number of the new added paragraphs would be roughly 20. This 

rewriting became unavoidable because I thought it was undesirable to 

retain the old matter in its original form when its substance needed 
= revision. For facility of reference, I have adopted the method of 
= _ numbering the paragraphs of the discussion in the present edition. 


= The Chapter on Taxation, which was added for the first time in the 
third edition, | — — — — altered aby me, because I ——— it 
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as it was conceived by Justice Mukherjea and approved by Mr. Justice 
Venkatarama Aiyer when he brought out the second edition. If any 
reader is interested in studying all the relevant problems under the 
taxation law pertaining to Hindu religious and charitable endowments, 
he would naturally refer to Kanga and N. A. Palkhivala’s standard book 
on the subject. 


In fact, in the Chapter on Taxation in this edition, I have myself 
expressed by indebtedness to the said book in the footnote in relation to 
the discussion of the problem about “relief to the poor and educated” 

The Index to the book has been brought up to date because in the 
course of the present revision, several decisions, which have been pro- 
nounced by our High Courts and the Supreme Court after the third 
edition was published, have been considered and have naturally found 
a place in the revised Index. I must add that I have not referred to 
English decisions delivered after the third edition was published, because 
I take the view that Indian case-law on the subject has developed so 
much and so well during this period that it is unnecessary, if not inappro- 
priate, and irrelevants to mention English decisions in the discussion in 
this edition. 

It seems to me that, though the book deals authoritatively and com- 
prehensively with the law pertaining to, Hindu religious and charitable 
endowments, a reform of the law by Parliamentary, Legislation cannot be 


neglected for long. A standing debate on the whole question of charity 


law reform is being conducted in other countries and, in India too, we 
may have to consider the same in due course. In England, for instance, 
reform of the law has been suggested by legal academics,*-? and official 
reports in England relating to charitable trusts as well as official reports 
relating to taxation.? Comments by concerned associations,” Judges and 
various articles in the English Press are also relevant on this point. As 
an instance in point, I may refer to the observations of Foster, J., in 
Incorporated Council for Law Reporting v. Attorney-General.” 


6 Bentwich, “The Wilderness of Legal Charity”, (1933) 49 L.Q.R. 520; Brunyate, 
“Legal Definition of Charity’, (1945) 61 L.Q.R. 268; Keeton, “The Charity 


Muddle”, Chap. 18 in Modern Development of the Law of Trusts (Belfast, 1971). 


7 See also Keeton and Sheridan, “Modern Law of Charities’, 2nd ed., Belfast, 
1971. 


8 Law and Practice Relating to Charitable Trusts (Nathan Committee Repor, | — 


1952 Cmd. 8710. 
9 Royal Commission on Taxation of Profits and Income (Radcliffe — R t 
Cmd. 9474, 1955; see also Report of noga Commission on the Income: : 
_ B.P.P., (1920) vol. XVIII. — — 
10 Either individual bodies, such as the National ‘Council for Civil 
the recently formed Charity Law Reform Committee, whose a 
reports are reprinted | in the Volume of ———— ta the — 
a> TOH ei NG — — 
H (9712) 2 WLR- at 664 o . 
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“It is time this branch of the law was reconsidered, rationalised and 
modernised.” 

For some of the Sanskrit texts which I have included in Chapter I, 
I am indebted to my esteemed friend, Tarka Teertha Laxman Shastri 
Joshi, who generously responded to my request and supplied me with 
some of the relevant texts. 

I am also indebted to Dr. Subhash C. Kashyap of the Lok Sabha 
Secretariat for supplying me some more relevant Sanskrit texts. 

The three editions contained State Acts on the subject of religious 
and charitable endowments. I have decided to omit those Acts from the 
present edition because I thought that, since almost every State has its 
own Act on the subject, it would serve no useful purpose to add all those 
Acts in the present edition. 

This edition contains the Preface written by Justice Mukherjea to 
the first edition of the book, but omits the Prefaces' to the second as well 
as the third edition. 

In the Appendices to the book, I have added a brief summary of the 
two earlier lectures on the subject of the Hindu religious and charitable 
endowments which were delivered under the Tagore Law Lectures series 
by Ghosh and Saraswati. 

In fact, Justice Mukherjea has, during the course of his discussion, 
made occasional references to the statements in the two lectures. “These 
books are not now available and I thought it would be useful to give a 
brief summary of the views of the two distinguished scholars. I am 
grateful to the authorities of the Calcutta University for permitting me 
to include this summary in the present edition. 


When Mr. Justice Mookerji invited me to undertake this onerous 
task, I informed him that, in discharging this task,» I would take the 
assistance of my colleague, Mr. P. M. Bakshi, who is the Member-Secretary 
ot the Law Commission. He has worked with me for more than five 
years during the period I have headed the Commission as its Honorary 
Chairman, and I felt confident that his assistance would be very useful 
to me in preparing the fourth edition. Mr. Bakshi’s assistance in 
preparing this edition has been of such an invaluable character that 
I thought it would be fair to invite him to join me as the co-author of 
the present edition rather than express my deep thankfulness to him in 
the conventional manner. I have reached this decision with the full 
concurrence of Justice Amiya Kumar Mookerji. 

I would, however, like to make it clear that if there are any merits 
“in the additions made by me in the present revised edition, Mr. Bakshi 
"is entitled to share credit for the same; but, if there are any infirmities, 

inaccuracies or errors in the additions or omissions which the reader 
= — find i in this edition, the responsibility for the same is entirely mine ; 
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every decision either to add or to omit has ultimately been mine and 
1 cannot shirk the responsibility if, while omitting or adding, any errors — 
have crept in. 


I also wish to place on record my appreciation for the co-operation 
whole-heartedly given to me by the Publishers in undertaking the respon- 
sible task of correcting all the proofs and preparing the Contents, Table 
of Cases and Subject-Index with the assistance of their experts. 


Last but not the least, I must thank Mr. Justice Amiya Kumar 
Mookerji for having invited me in such generous and pressing manner 
to undertake this task. With the help of Mr. Bakshi, I have done my 
best to discharge the responsibility which I have undertaken. Whether 
I have succeeded even partially in doing justice to ay task, it is for qe 


ma DP J * * 


readers to decide. sa Naga A 








PREFACE TO THE FIRST EDITION 





THESE LECTURES ON the Hindu Law of Religious and Charitable Trust 
were delivered by me, at the invitation of the Calcutta University, as 
Tagore Law Professor, in August 1951. Though the invitation came to 
me several years before, it was primarily due to my own pre-occupations 
that these lectures could not be completed earlier. 


So long as feelings of piety and benevolence have an abiding place 
in human heart, they must find expression in religious and charitable 
gifts; and ‘law’, which is a means to serve social ends, has got to provide 
for their regulation and control, in order that the object of the donor 
might be achieved. This is how religious and charitable trust came into 
existence in almost all systems of civilized law; and although the legal 
forms which are employed as means to carry out the social objectives are 
by no means uniform, there is little diversity regarding the end itself. 
In English law, there is something technical in the conception of ‘trust’ 
which had its origin in a dual system of law and a dual system of owner- 
ship which came into existence in England under peculiar historical and 
political conditions. The trust property, in English law, vests in the 
trustee, who holds it for the benefit of certain persons or for the fulfilment 
of certain purposes, and the beneficiaries are regarded as having, what is 

= Called, an equitable estate or interest in the subject matter of the trust. 
It is, however, neither a necessary nor even a material ingredient in the 
— KA conception of trust that there should be two kinds of property or 
interest or that the subject matter of the trust should legally vest in the 
ou tee. In a religious or charitable trust, where there are definite or 


scertai — a so whose benefit the trust is created, there is mene 











ce charitable purpose, ihe endowment or the eo 
yen — of a Juristic person capable of bearing legal 

ind. the trust property can vest in law in such artificial 
e the managers or administrators of the endowment 
— of the pe pression and would be 
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respect. In Hindu Law, an idol which is the symbol of a religious pur- 
pose can hold property as a legal person, and so can an! institution like a 
mutth or choultry. The shebait, the mohunt or the manager, as the case 
may be, though he has not the legal estate in the English sense, does 
occupy the position of a trustee and is clothed with rights and duties not 
much dissimilar to those of a trustee under the English law. 


To the formulation of rules regulating religious and charitable trust, 
the Hindu Smrithi writers paid little or no attention, and except certain 
cryptic texts which deal more with ceremonials than with the law proper, 
the original, authorities on this branch of law are practically nil. The law 
that is applied by our courts today in dealing with religious and charitable 
trusts of the Hindus is to a large extent judge-made law, which is based 
on the principles of equity law in England and the customs and usages 
of our country. There have been a few legislative enactments also, 
making provisions for enforcement of religious and charitable trust of a 
public character, and they seem to be modelled on similar statutes in 
England. The importing of the principles of English law has undoubtedly 
been of great assistance in the development of law on the subject, though 
it cannot be denied that to a certain extent it has introduced an amount 
of complexity and artificiality in our system. Moreover, a law based upon 
judicial precedents, which is still growing, cannot possibly be consistent 
or uniform in all respects. What I have attempted to do in these lectures 
is to discuss the basic principles that lie at the root of the different rules 
oi law as they have been formulated and shaped by judicial pronounce- 
ments, and have compared them whenever possible with similar rules in 
the English and the Roman systems of law. It is from the standpoint of 
these principles that I have endeavoured to make a critical study of the 
existing case laws on the subject. “There have been two previous Tagore 
Law Lectures practically on the same subject. The first one which is 
associated with the name of Pandit Prana Nath Saraswati was published 
more than half a century before, and though a most erudite work is of 
little practical value to lawyers at the present day. It sets out almost all 
the relevant Smriti texts on the subject, and I have attempted in my own 
way to appraise their juridical value from the standpoint of modern juris- 
prudence. The Tagore Law Lecture of Sri Jogendra Chandra Ghosh isa 
comparatively recent work, and contains many valuable suggestions which 
have been of great assistance to me. ‘These lectures of mine are primarily 
based upon judicial decisions both English and Indian, and all that I have 
attempted to do is to analyse, marshall and arrange them properly from | 
the standpoint of those abiding principles which underlie legal systems. | 


It has been stated in the first lecture that on the subject of ‘Hind 
Religious Endowments the latest provincial legislation is the Or ct ¢ 


1939. The Madras Act of 1951, however, came — — these | 







in the Appendice: e a EE — 
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I must express my gratitude to Sri Sachindra Chandra Das 
Gupta, M.Sc., LL.B., and Sri Arun Kumar Dutt, LL.B., Advocates, for 
preparing the Index of this book with great care and attention. My thanks 
are also due to Sri Nagendra Mohan Saha, M.Sc., LL.B., and Sri Amiya 
Kumar Mookerji, LL.B., Advocates, for the pains they took in drawing up 
the table of cases. But for the assistance thus received the book could 


= not have been completed and published so quickly. 


— 


J 10 Albuquerque Road B. K. MUKHERJEA 


= New Delhi 


-T January 1952 
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CHAPTER | 


FUNDAMENTAL IDEAS UNDERLYING RELIGIOUS 
AND CHARITABLE TRUSTS IN HINDU LAW 


I. HISTORY ai 


l.l. Religious Trust.—Religious and charitable trusts are found to 
exist, in some shape or other, in almost all the civilized countries and 
their origin can be traced primarily to the instincts of piety and benevolence 
which are implanted in human nature. The form and nature of these 
trusts undoubtedly differ according to the spiritual and moral ideas of 
different nations, and even among the same people, the ideas are seen to 
vary—often to a considerable extent—at different stages of their religious 
and political history. Thus Imperial Rome under the Christian Emperors 
was dissimilar in many respects to Pagan Rome, and the religious and 
charitable institutions in England undoubtedly took a different shape 
when she abjured Catholicism and became Protestant. The popular Hindu 
religion of modern times is not the same as the religion of the Vedas 
though the latter are still held to be the ultimate source and authority of 
all that is held sacred by the Hindus. In course of its development the 
Hindu religion did undergo several changes, which reacted on the social 
system and introduced corresponding changes in the social and religious 
institutions. But whatever changes were brought about by time—and 
it cannot be disputed that they were sometimes of a revolutionary character 
—the fundamental moral and religious ideas of the Hindus which lie at 
the root of their religious and charitable institutions, remained sub- 
stantially the same; and the system that we see around us can be said to 
be an evolutionary product of the spirit and genius of the people passing 
through different phases of their cultural development. 


It. would be my endeavour to discuss with you, in course of these 


lectures, the different aspects of the law relating to religious and chari- — 
table trusts among the Hindus as it is administered at the present time ae 
in India. x — 


1.2. Paucity of materials on the subject of endowments — Hindu Fee 
Law.—It strikes one as somewhat anomalous that notwithstanding the wee 
existence of richly endowed Hindu temples and religious institutii 1s all E 
over India, the subject of endowment should receive a most ni — 
treatment in the hands of Ee Smriti writers. It i is not one. oF the e 
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is no statement of law, directly on the subject, in any of the Smriti works. 
Stray passages having only an incidental bearing on the matter occu 
here and there in the midst of dissertations on other topics, and no 
workable law could be constructed on the basis of scanty materials like 
these. Some of the later commentators, indeed, have paid a little more 
attention to the subject than what their predecessors did and they have 
drawn largely on the Pouranic literature; but what they talk of is not 
law but religion and rituals and it is often difficult to extricate any legal 
rule from a mass of religious rites and ceremonies, 

The meagreness of original authorities on the subject of endowments 
did not escape the notice of early English writers on Hindu Law, and 
Sir T. Strange in his chapter of “Property” observed as follows—‘Of the 
property of religious institutions, and of that partaking of Jura Regalia 
something will be incidentally said in parts of this work in which a 
reference to them connects with other subjects of discussion ; materials 
concerning them, that are accessible, being too scanty to admit of any 
extended investigation’. One explanation for this somewhat unusual 
state of affairs was suggested by Sir Gurudas Banerjee, J. in course of 
his judgment in Ghijanana v. Sailajananda.*. The learned Judge expressed 
the opinion that “the high reputation for purity and piety of characte: 
justly enjoyed for the most part by the priestly class in ancient India, 
who had the management of the shrines was deemed a suflicient safeguard 
agaimst breach of duty so as to render detailed rules to regulate their 
conduct unnecessary”. I would be inclined to think that in such matters, 
a good deal was left to be regulated by unwritten laws or usages, whose 
authority and binding force are regarded by orthodox Hindus as scarcely 
inferior to written Smriti texts. Manu lays it down as one of the 
duties of the King, to enquire into the particular laws and usages of 
classes, communities and societies, and adhere to them, if they are not 
repugnant to the laws of God.” Having regard to the extreme conser- 
vatism of Hindu society it could be fairly expected that the people who 
were in charge of administering the benefactions did not go against the 
traditions and usages which grew up in respect of the same. It is also 
not unlikely that the pious donors, who only hoped to acquire spiritual 
merit by making gifts, were generally indifferent as to the further use 
and employment of the properties given, and it was only in extreme 
cases when the waste or maladministration was of a scandalous character 
that the interference of the ruling authority was sought for. 


1.3. Law of Hindu religious & Charitable trusts mainly a judge-made 


iaw As the materials to be found in the writings of the Hindu law- 
‘Bivens: os ie — of religious and charitable trusts are extremely scanty, 


3 oe Strangea Hindu Law, Vol. I p. 62. 


— a at p. 650. 
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it goes without saying that the law which is found administered today in 
India, is to a large extent the creation of Judges.** Ever since the establish- 
ment of British Courts in India, an array of eminent Judges both English 
and Indian brought their legal learning and strong common sense to bear 
upon this delicate and somewhat abstruse branch of Hindu law, and 
attempted to evolve out of the few cryptic writings of ancient Hindu sages, 
a sufficiently well-developed body of rules and principles. This develop- 
ment was in a sense necessitated by the demands of the time and the pre- 
valent social and moral ideas, and it cannot be denied that it was influenced ~ 
to a great extent by the notions and principles of English law. How far 
this judge-made law fits in and harmonises with the original Hindu ideas, 
i will attempt to examine as I proceed with these lectures. In this first 
and introductory lecture it is my intention to analyse the fundamental 
ideas of religious and charitable trusts as they were conceived by the 
Hindus, from the point of view of modern jurisprudence. For this 
purpose it would be necessary to study the nature and history of Hindu 
religious and charitable institutions from the earliest times to modern 
times and to examine, at the same time, the scattered sayings of Hindu 
sages and commentators with a view to discovering, if possible, from 
what appears to be merely moral precepts or discussions of ritualistic 
observances, germs of true legal ideas. 


II. “RELIGIOUS AND CHARITABLE —TRUSTS—MEANING 
1.4. Religious & charitable purposes.—But, before we proceed with 


this investigation, you should try to have a clear idea as to what is meant 
by the expression “Religious and charitable trusts” in its proper juristic 
sense. For this purpose a little excursion into the yields of English and 
Roman law is necessary. A trust would obviously be denominated a 
religious or charitable trust if it is created for purposes of religion or 
charity. Two things, therefore, require to be considered in this connection, 
viz., (1) what are religious and charitable purposes ? and (2) what is a trust ? 


Now, as is well-known, “religion” is absolutely a matter of faith 
with individuals or communities, and it is not necessarily theistic (eg. 
Buddhism). All that we understand by religious purpose is that the 
purpose or object is to secure the spiritual well-being of a person or 
persons according to the tenets of the particular religion which he Orin 
they believe in. This may imply belief in a future state of existence — — 
where a man reaps the fruits of his pious acts done in this world One cae 


it may be inspired by the idea of atonement for past errors or sins of — * — 


a man and of making peace with his Maker. i 
By “charity,” on the other hand, is meant. benevolence, and in its wid z 
ənd popular sense it comprehends all forms of benefit, physic 
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of them. You will see later on** that in English law the word ‘charity’ 
has a technical meaning, and whether a purpose is charitable or not 
has to be ascertained with reference to the preamble to the well-known 
Statute of Elizabeth (St. 43 Eliz. Ch. IV). This statute itself has been 
repealed, with the exception of the preamble, which still remains.* In 
England, religious trust forms part of and is included in charitable 
trust, which is synonymous with public trust. You will also find that 
there are statutes in England like the Mortmain and Charitable Uses 
Acts of 1888 and 1891, which impose restrictions of various kinds or 
categories upon dedication of property to charitable uses. “These aspects 
are, however, purely local and incidental, and cannot be regarded as an 
essential part of the juristic conception of religion or charity. Each 
system of law has its special features, depending upon its particular 
social conventions, its political conventions or necessities and religious 
usages; in fact (as we shall see presently), Hindu law also has its own 
special characteristics in this matter. 


1.5. Definition of Trust.—Let us now turn to the other point and 
inquire what is meant by a ‘trust’. The conception of ‘trust’ in its 
technical sense was devised by the Chancery Courts in England, which as 
Courts of Conscience attempted to supply the deficiencies of the English 
Common Law, by administering what were known as principles of equity 
and natural justice. These principles were imported to a large extent 
from the Roman Civil Law, and the procedure adopted by the Equity 

= Courts was modelled on that of the Ecclesiastical tribunals, the principal 
_ feature being the writ of Subpoena by which an unscrupulous defendant 
who could not be touched in the common law courts was compelled to 
— before an Equity Judge and made to carry out his orders, the 
: — — one in panan; Lewin in bie wellknown 






in ne oth t issuing « out of the land, but as a hing collateral, 
— — annexed N i y t ane estate os the land, for which cestui gue trust has 

n criticised by many later writers on the 
Bee ane On the face of it, the defi- 
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at present, the Court of Chancery no longer existing as a separate court 
in England. 


Justice Story? defines a trust “to be an equitable right, title or interest 
in property real or personal distinct from the legal ownership thereof”. 
This undoubtedly supplies one deficiency in Lewin’s definition, but really 
it does not define trust at all; what it describes is the estate or interest 
of the person in whose favour a trust is created. 

As has been pointed out by Underhill’ the definition of Justice Story 
is in one sense too narrow because a person can be a trustee without 
having a legal estate in the trust property; in another sense however it 
is too wide for the definition would serve quite well for any other kind 
of equitable estate or interest and not merely the interest of a cestui que 
trust. 


It will be seen that what these early writers aim at is to stress the 
distinction between legal and equitable estates. The trustee has the 
legal estate and is, in the eye of law, the owner of the trust property ; 
whereas the cestui que trust has the beneficial or equitable interest in it, 
which, prior to the Judicature Act, he could enforce only in a separate ~ 
court. i 


Modern English writers on the Law of Trusts do not however lay 
stress on the trustee having a “legal estate” or on his being the owner 
of the trust property. It is enough according to modern writers to 
constitute a person a trustee, if he has control over the trust property 
or can exercise any powers in respect of the same, and there is a duty 
cast on him to hold the property or exercise his powers for the benefit 
of other persons or for the accomplishment of some particular purpose." 
Thus, in Halsbury’s Laws of England," a trust has been defined as a con- 
fidence reposed in a person with respect” to property of which he has | 
possession or over which he can exercise a power, to the intent that he 
may hold the property or exercise the poe for the benefit of some onn 










1.6. Artificialities of English law not essential to — | 
Trust. —You will see the “Trust” in its origin was a highly artificial 
cept which had its foundation upon a dual system of law and a d 
system of property which had come into | existence- in Eng! and une 
peculiar political had historical conditions. —— 


—— — 
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Hindu system. But the existence of dual ownership is not an essential 
ingredient in the conception of signifying a fiduciary relation under which 
a person in possession of or having control over any property is bound 
to use that property for the benefit of certain named persons, or specified 
objects. Obviously, there are trusts in Hindu law in that sense. 


A shebait in charge of a temple, or a mohant having control over a 
religious institution, would be a trustee in this general sense.“ As I 
have said,"® according to English lawyers, it is not essential that the 
trustee should be the owner of the trust estate, and the Judicature Act, 
by abolishing the dual courts in England, has really made the law much 
simpler and less technical than what it was before. If we ignore the 
distinction between legal and equitable estates which is an artificial 
distinction having its origin in purely historical circumstances, there will 
be only one kind of interest, which is the real or beneficial interest in a 
property ; and in a trust property created for charitable purposes, the 
beneficial ownership of the trust property may be regarded as vested in 
the human beneficiaries, or where the beneficiaries are indeterminate or 
impersonal in the religious or charitable purpose, or in the institution 
or foundation itself considered as a juristic entity capable of owning 
rights and being subject to duties. Whoever may be regarded as the 
beneficial owner in law, the trustee who is in possession of the trust 
property, and is entrusted with the duty of applying it for particular 

= Purposes, cannot be its owner, and the obligation can be enforced against 
< vel “such manner as the law lays down. 


= | The ownership of the trustee in English law is only a nominal or 

= formal ownership, and even if this form is discarded, it is still possible 
conceive of a | jural relation having all the essential ingredients of a 
st “proper. I may have to say something about the English law rela 
itable and 1 religious trusts in a future lecture™* At the 
ent, all that — to say is that there may be trusts in a 
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adopted by the Roman lawyers for the purpose of giving effect to theii 
ideas on this subject. 


IV. ROMAN LAW 


1.7. Religious and charitable institutions in Roman Law.—In Roman 
law properties dedicated to gods formed a species of res Publicae; they 
were res extra commercium and lay outside the pale of private law alto- 
gether. They were not the objects of ownership or transfer, and no 
action could lie in respect of them in a court of law. They were protec- 
ted by the State through some forms of administrative procedure. As 
Sohm observes in his Institutes of Roman Law : “In regard to res sacrae 
the idea was not that they were the private property of a Juristic person, 
e.g., the gods or some religious institution, but rather they were excluded 
from all private ownership’.” In fact, as the same writer points out, 
the conception of a Juristic person did not make its appearance in early 
Roman Law. The old Jus Privatum was exclusively a law for the 
individual, and none but natural persons could be the bearer of legal 
rights and obligations. There were societies indeed like Collegia or 
Sodalitates but they could not hold property as juristic persons. The 
properties intended for such societies had to be formally vested in an 
individual and treated as such. 


The only juristic person recognised in early Roman Law was the > 
State or Populas Romanus, but it was a public and not a private person, 
and all its transactions were governed not by private law but by kz 
Publicum. 


The idea of a corporate body as a new subject of rights and duties ie 
distinct from all its members was fully recognised in Rome during the ss 
Imperial period. Towards the end of the Republic a system of municipal 
governments was introduced in Rome, and the municipalities were con- eS 
ceived of as legal persons competent to hold their properties like - private — 
persons. After the example of Municipalities other lawful societie ab RAA 
also recognised to have proprietary capacity for purposes of law. Fir — 
the Roman State in the form of the “Fiscus” came to be — 
sort of private yore person though it — many pi which 











present purpose is that with the —— of the idea of Jj uris 5 
in Imperial Rome, important developments took place 
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constitution, might be instituted heirs under a testament.“ It is difficult 
to say who was thought to be the actual owner of the property. Buck 
land?” thinks that it was probably the State, as the administration was 
carried on by Magistrates and not by the temple priests. After the adop- 
tion of Christianity by the State, Emperor Constantine authorised 
gifts by will to the Christian church. All church properties were con 
templated as belonging to the church as a whole, though the ownership 
was a sort of Eminent domain and in each community the church pro 
perty was regarded as a separate patrimony. It was administered by 
the Bishop and Oecononus, for the ownership was supposed to reside in 
the entire religious group.” 

1.8. Rattigan’s view.— Under the Christian Emperor’, says Ratti- 
gan,” “the institution of a saint or the deity as heir was held to vest the 
property in the church ; and Justinian (530 A.D.) decided that the institu 
tion of Jesus Christ as heir was to be understood to indicate the church 
of the testators domicile ; of an archangel or martyr, the church dedicated 
to such saint in the testator’s place of residence, and if no such church 
existed in the latter place, then to the church so dedicated in the metro 
polis of the province; if there be many so dedicated, the one to which 
the testator had shown preference in his life time, and in default of such 
the poorer one received the benefit of such bequest.” 


Thus, the church was a Juristic person par excellence, under the 
Christian Emperors, and as Christianity was the religion of the State, 
the church was really a State institution. The theory of Roman law was 
that the privileges of a juristic person could be enjoyed by State institu- 
tions, and by only those private institutions to which recognition was 
accorded by the State. Property given or left to a church by a private 
individual to be applied for charitable purposes, e.g., for hospitals, alms 
houses, orphanages etc., vested ordinarily in the church of the place 
where the donor resided, though in theory it belonged to the church 
as a whole; and if the endowment was of a permanent character the 
Bishops set up an establishment for proper management of the same. 
A further step was taken in the development of the law on the subject 
when charitable institutions were allowed to be made by private indi- 
viduals without reference to the church. 


1.9. Sohm’s view.—“During the later Empire”, says Sohm® “............ 
_......... from the fifth century onwards—foundations created by private 
individuals came to be recognised as foundations in the true legal sense, 
but ay if they took the form of Pia Causa, i.e., were devoted to ‘pious 
14 — on “The — Law of Persons, page 214. 

— 15 Buckland, Text Book of Roman Law, page 177. 
=> — Buckland, A Text Book of Roman Law, page 177. 
— — Rattisan, Roman Law of Persons, page 215. 

as ie ‘Sohm, Institutes of Roman Law, page 208. 
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uses’ only, in short, if they were charitable institutions. Whenever a 
person dedicated property whether by gift inter vivos or by will—in favour 
of the poor or the sick, or prisoners or orphans, or aged people, he thereby 
created ipso facto a new subject of legal rights—the poor house, the 
hospital and so forth and the dedicated property became the sole 
property of the new subject—it became the property of the new juristic 
person whom the founder had called into being. ........:...... A pia causa 
did not require to have juristic personality conferred upon it. Accord- 
ing to Roman law, the act—whether a gift inter vivos or a testamentary 
disposition whereby the founder dedicated property to charitable uses— 
was sufficient without more to constitute the pia causa a foundation in 
the legal sense, to make it, in other words, a new subject of legal rights.” 

1.10.. Nature of pia causa in Roman law.—It will be notified that 
this is a very advanced conception. It allowed a private individual to 
create a jurisitc person in the shape of a foundation, without any authori- 
sation from the State. Some writers are of opinion that as pia causa was 
an ecclesiastical institution, it was really a part of the church and was 
hence included in the concession given to the latter. This view is, how- 
ever, negatived by the fact that it was possible for the founder to give 
directions regarding the administration of the fund without any inter- 
ference by the church, although the Bishop had a general right of 
supervision.” The better view seems to be that as gifts creating charit- 
able institutions were authorised by the State, the State sanction to clothe 
such institution with the character of a juristic person was impliedly 
given. 

1.10A. Two types of charitable endowments in Roman law.—Thus, 
so far as charitable endowments are concerned, the Roman law recognised 
two kinds of juristic persons. One was a corporation or aggregate of 
persons, which owed its juristic personality to State sanction. A private 
person might make over property by way of legacy or gift to a corporation 
already in existence and might, at the same time, prescribe the particular — 
purpose for which the property was to be employed, e.g., feeding the 
poor, or giving relief to the sick or distressed. The receiving corporation- è 
would be in the position of a trustee and would be legally bound to 
spend the funds for the particular purpose. The other alternative was i — 
for the donor himself to create an institution or foundation. This would _ 
be a new juristic person, which depended for its origin on nothing else $ Š 
but the will of the founder, provided it was directed to a charitable ae 
purpose. The foundation would be the owner of the dedicated property, — 
and the administrators would be the trustees boung to carry out the “Ee 
object of the foundation. — 
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charitable trust, from such materials as we possess, and it would be 
interesting to enquire as to whether the Hindu system recognised any of 
the ideas which were so well known to the Romans. 


V. HINDU CONCEPTS OF ISTHA AND PURTTA 


1.11. Hindu concepts of religious and charitable gifts—Istha and 
Purtta.—Hindu religious and charitable acts have been from the earliest 
time classified under two heads, viz., Istha and Purtta. The two words 
are often used conjointly, and they are as old as the Rigveda. ‘The 
compound word Istha-Purtta has been retained in the writings of all 
Brahminical sages and commentators down to modern days, and although 
the connotation of these two expressions was extended to some extent 
in course of time, the fundamental ideas involved in them remain 
practically the same. By “Istha” is meant Vedic sacrifices, and rites and 
gifts in connection with the same; “Purtta,” on the other hand, means 
and signifies other pious and charitable acts which are unconnected 
with any Srouta or Vedic sacrifice. The meaning of the two expressions 
has been discussed elaborately by Pandit Pran Nath Saraswati, in his 
Tagore Law Lectures on the Hindu Law of Endowments, and for my 
purposes I will cull a few texts to which reference has been made by the 
learned author in this connection. 


In the Rigveda, which is the earliest record of Aryan culture, Istha 

and Purita are described as the means of going to heaven. ‘There is a 

= verse in the 10th Mandala of the Rigveda” where the seer describes the 
dead man as going to the highest heaven, along with the pitris, as a result 
= of the Istha and Purtta works done by him in this world. The cele- 
= brated commentator Sayana in commenting on this passage says that by 
— ‘Istha-Purtta are meant gifts bestowed in Srauta and Smarta rites, The 
— “same commentator in explaining these very words which occur in Taitiriya 
=- Aranyaka” observes that the word Istha denotes Vedic rites like Darsa, 
namash etc. and purtta means Smarta works like tanks, wells etc. 
two texts of Manu, where the merit of Istha and purtta is extolled 
“have been referred to by subseguent commentators, stand as 
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1.12. Following a text of Sankha quoted by Hemadri, Pandit Pran 
Nath Saraswati makes the following enumeration of Istha works: viz. 
(1) Vedic sacrifices etc., (2) gifts offered to priests at the same, (3) preserv- 
ing the Vedas, (4) religious austerity, (5) rectitude, (6) Vaiswadev 
sacrifice and (7) hospitality.~ The Purtta works not only signified such 
works of public utility as excavation of tank, wells, etc., but included all 
acts which either conferred some kind of benefit on those who were in 
need of it, or were regarded as meritorious from the spiritual or religious 
point of view. From the numerous Smriti texts bearing on the point, 
Pandit Pran Nath Saraswati has compiled a list of Purtta works which 
are generally recognised as such by Brahminical writers. These are: 
(1) Gifts offered outside the sacrificial ground, (2) gifts on the occasion of 
an eclipse, solstice and other special occasions, (3) the construction of 
works for the storage of water, as wells, tanks etc., (4) the construction of 
temples for the gods, (5) the establishment of procession for the honour 
of the gods, (6) the gift of food and (7) the relief of the sick.™ 


The list is by no means exhaustive ; dharmasalas, rest houses, mutts 
for the residence of ascetics, planting of trees and dedication of groves 
are also Purtta works mentioned by the commentators. From the list 
of Istha and Purtta works given above it will be noticed that construction 
of a temple for the worship of an idol is an instance of Purtla work, 
whereas hospitality is regarded as one of the Jstha acts. The reason is 
that the construction of temple has no connection with a Vedic sacrifice ; 
it is a thing of later origin and hence is regarded as a Smartha act of 
piety. Worship of guests on the other hand is one of the sacrifices which 
is enjoined on every householder by the Vedas. Hospitality therefore is 
associated with Srouta’ or Vedic rites and comes under the category of — 
Istha works. 


1.13. No distinction between religion & charity in Hindu Law.— 
In the Hindu system there is no line of demarcation between religion 
and charity. On the other hand charity is regarded as part of religion. 
The Hindu religion recognises the existence of a life after death, and it 
believes in the law of Karma according to which the good or bad deeds 
of a man produce corresponding results in the life to come. All the 
Hindu sages concur in holding that charitable gifts are pious acts 
par excellence, which bring appropriate rewards to the donor, and the 
seer in the Rigveda says in the clear accents that “He who gives alms 
goes to the highest place in heaven.”* According to the Smriti writers, 
charity is the supreme virtue in this (Kali) age. Thus Manu says: “In the 
Creta the prevailing virtue is declared to be in devotion, in Treta divine 
knowledge, in the Dwapara holy sages call sacrifice the — — 


23 P. N.-Saraswati, Tagore Lectures on Endowment, p. 21. © = : * — —F 


24 P. N. Saraswati, TLL. on Endowment, p. 21. — — 
25 Max Muller, Chips from a German Workshop, Vol. 1 Pp. — T a neon wee 
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performed ; in the Kali liberality alone.”® The same verse occurs in 
Parasara.” It may be mentioned here that charity is not only regarded 
by Brahminical writers as a means of securing happiness in after life, 

it is also one of the forms of expiation prescribed for those who have 
committed sinful acts. “By forgiveness of injuries,” says Manu, the 
learned are purified ; by liberality those who have neglected their duties.”™ 

As we have already seen,™* the expression Purtta is not confined to secular 
charities alone, but includes various acts (e.g. erecting a temple) which 
are regarded as meritorious only from the religious point of view. The 
sole distinction between Istha and Purtta lies in the fact that the former 
relates to Vedic sacrifices which the latter do not. As the Vedic sacrifices 
fell into disuse and became confined to comparatively few persons, the 
Purtta works became more popular, particularly as they were open to 
the Sudras as well. This is why later Smriti writers extol the merits 

of Purtta works and regard them as the means of security salvation.” 
Even as regards Vedic sacrifices it may be pointed out, as has been 
observed in the Chhandogya Upanishad, that “the offerings to the God are 
really offerings for the benefit of all human beings.” The position 
therefore is that in the Hindu system, religion and charity overlap each 
other and do not admit of any differentiation. They are both integral 
parts of ‘Dharma’ or the rule of righteousness which the Hindu sages 
regard as the upholder of the entire fabric of the universe, both in its 

- physical and moral aspects. 

| The enumeration of Istha and Purtta works as given in the Smritis 
would give us an idea of the religious and charitable gifts that were recog- 
nised and encouraged by the Hindu sages. The fact however that a man 
performs sacrifices or makes gifts to a pious Brahmin either on the altar 
2e .of the sacrifice or on some other auspicious occasion would not create A 
é na or itable trust. Such a trust could arise only when a pro- 
‘or fund is — Or set apart for any particular object of religion 
7 | oF — Istha works mentioned above are synonymous 
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four classes, viz., they may be (1) Dhruba or eternal such as Prapa or the 
construction of places for supplying water, or Arams, rest houses and the 
like; (2) Ajasrika or daily charity; (3) Kamya or gifts made with a 
particular object; and (4) Naimittika or occasional gifts made on 
auspicious occasions.™ Of these only Dhruba gifts can ordinarily create 
trusts or endowments in perpetuity. 


VI. VEDIC RELIGIOUS WORSHIP 


1.14. No temple or monastic institutions existed in Vedic age.— 
It is difficult to say to what extent the charitable and religious endowments 
as we sce in modern times existed in the early Vedic period. The earliest 
Vedic literature which is known by the name of Samhitas throws very little 
light on this point. It seems fairly certain that at this period there were 
no temples for worship of idols as we find in subsequent time, and an 
institution like the mutt or monastery of later days was also unknown. 
“The religion of the Vedas”, says Max Muller, “knows of no idol. The 
worship of idols in India is a secondary formation, a later degradation 
of the more primitive worship of ideal gods.’™ Dr. Bollensen on the 
other hand is of different opinion and according to him the Vedic Rishis — 
not only assigned human forms to their gods, they represented them in 
a sensible manner. It is said by the learned author that “From the 
appellation of the gods as divonaras (men of sky) or simply naras (men) 
and from the epithet Nr pes (having the form of man) we may conclude O 
that the Indians did not merely in imagination assign human forms to 
their gods, but also represent them in a sensible manner.’ 


It seems to me that the view taken by Prof. Max Muller is in 


1.15. No idol worship in Vedic times.—There is a difference o 
opinion amongst scholars as to whether the religion that is embc a ec 
in the Vedas was at all polytheistic. A number of gods indeed are named, 
but there are various passages in the Rigveda which expressly ded re 
that the various, gods are only different names of that “which — * 
Max Muller calls the religion, “henotheism.” The gods to 
hymns of the Rigveda are addressed aré idealised beings, whe F 
the beneficient and radiant powers of nature, e.g., sun, air, — rt 
dawn, etc. But the Vedic seers had, from the beginning, a glir a 
the infinity behind these finite forces, as is shown by the con 
of ‘Aditi’ the mother of the “gods which, as Max Muiler s 
earliest name invented to express the infinite. — 
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They soon realised the existence of one among many. The different 
gods were now spoken of as different aspects of the same entity which 
transcends all the manifestations of nature but yet lies immanent in 
them all. But, whatever the early forms of religion might have been, 
one thing is certain, that Vedic religion at no time was idolatorous. 
“In this respect” says Ragozin, “the Aryans of India were in no wise 
behind their brethren of Iran : nature was their temple; they did not 
invite the deity to dwell in houses of men’s building, and if in their 
poetical effusions they described their Devas in human forms and with 
fanciful symbolic attributes, thereby unavoidably falling into anthropo- 
mophism, they do not seem to have transferred it into reproduction more 
materially tangible than the spoken word—into the eidolon—which be 
comes the idol.” 


The strongest argument in support of this view is furnished by the 
form of worship prevalent in the Vedic age. 


It was quite different from the modern form of adoration of gods 
which is described in the Purans or Agamas. The worship detailed in 
the hymns of Rigveda consisted of offerings, prayers and praises in honour 
of the gods. The offerings were mainly of clarified butter which was 
poured on the sacred fire and of fermented juice of the Soma plant 
which was sprinkled cither on the fire or on Kusa grass, some quantity 
always being kept for the worshippers themselves. Whichever deity was 
involved, it was the sacred fire which was to carry the oblation to Him. 
This is why Agni or fire was called Hutavaha (the carrier of oblation),— 
“a messenger between the two worlds” or the ‘two races’ (of gods and 

<u men), the mediator through whom alone constant intercourse between 
“gods and men was kept up.” He was the intermediary, because he 
l ed “the sacrifice and carried it to the gods.** 
“here are detailed rules in the Vedic literature regarding the con- 
n of the altar and the various forms of oblation including animal. 
nd there description also of the different kinds of priests who 
side ‘over di rent parts of the sacrifice; but there was no 
of h eoir except the sacred fire and no place 
3 ' pt the altar which existed in the house- 
3) i — — when sacrifices on 
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the institutions of four Asramas prescribed for all persons belonging to the 
twice born castes. Man's life was divided according to this scheme into 
four Asramas or stages. ‘The first stage was of Brahmachari or student 
who was to live in the house of his preceptor and study the Vedas living 
a life of utmost austerity and discipline. In the second stage he married 
and became a house-holder or Grihastha and his duty was to perform 
the religious and secular works that were prescribed for this stage of 
life. In the third which was the Banaprastha stage, he was to live 
the life of a recluse, and in the last stage he became a Jali or ascetic. 
Ordinarily therefore a man after finishing his period of studentship 
would marry and become a house-holder, and compulsory celibacy 
was never encouraged or sanctioned by the Vedas. A man, however, who 
was not inclined to marry might remain what is called a Naisthik 
Brahmachari or perpetual student and might pursue his studies living 
the life of a bachelor all his days. Although the Vedic religion was 
not in any sense a monastic religion, yet it cannot_be denied that the 
germs of monachism were there.” It afforded the example of a saintly 
mode of life and if we could conceive of the Naisthik Brahamacharis or 
the ascetics in the fourth stage of life forming groups or societies of 
some sort and framing disciplinary rules for their guidance, we get all the 
elements mecessary to constitute a monastic order. Whether this thing 
actually happened, we are not in a position to say. Monastic institutions 
were firmly established in India from the time of Buddha. But we hear 
of various sects of wandering ascetics even before Buddha was born. 
Thus the Jaina sects of Nirgranthas and Ajivakas are frequently men- 
tioned in Buddhist literature, though both of these were heretical sects ki 
and did not believe in the authority of the Vedas.” 


1.17. Propatha or rest house in Vedic time.—As I have said — ma BA KAG 
hospitality was one of the principal virtues enjoined by the Vedas s. aK 
There are passages in the Rigveda which go to suggest that there were — 
probably institutions like Sarais and resting places in the Vedic period. 

A hymn addressed to the Marut (winds) speaks of refreshment 
ready at the resting places on the road”, This, says Wilson, — 
the existence of accommodation for the use of travellers. “The Pre 
observes the learned author, “is the Choultry of the south of © 
“Sarai a the Maen a : place by oS road side where 
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must have been derived from what really existed ; Propathas or Choultries 
were not likely to be pure mythological inventions ; those for the Maruts 
must have their prototypes on earth.” 

The first period of Vedic literature was the period of Samhitas or 
collection of hymns and prayers, and this was followed by that of Brah- 
manas which are treatises in prose dealing with ceremonials and various 
other theological matters. The third and the final stage was the period 
of Suitra literature which consisted of aphoristic compositions dealing 
with Vedic rituals on the one hand and customary laws and domestic 
duties on the other. There were several kinds of Suttras. The Srauta 
Suttras dealt mainly with rituals ; the Grihya Suttras or house aphorisms 
related to household ceremonies, while the Dharma Suttras were con- 
cerned with legal and social usages and hence are regarded as the oldest 
source of Hindu Law. The Suttra literature, according to Prof. Macdonell, 
was developed between 500 to 200 B.C.’ Prof. Max Muller places it 
slightly earlier, viz., 600 to 200 B.C. 


VII. TEMPLES IN SUTTRA PERIOD 


1.18. Temples during Suttra period.—Although there is no mention 
of temples in the Samhita of the Vedas it seems fairly clear that temples 
in some form or other were known during the Suttra period. Even in 
-one of the Brahmanas known as Abhuta Brahman, the words 2atqaa 
and @ayfa~ar occur.“ But the age and authority of this work are un- 
certain, and it is a book purporting to deal with bad omens and protents. 
The evidence furnished by the Goutama Dharma Suttra is however more 
definite. Of all the Dharma Suttras this is supposed to be the oldest,“ 

“and we may take the date of its composition to be roughly about 500 
- years before Christ. Goutama mentions a temple of God in more than 
one place in his Dharma Suttra. It is stated to be one of the objects 
“which destroys sin“ Again while laying down the rules of safèņor or 

- Perambulation, Gautama says that temples of gods should be passed to 
he e right. These passages indicate clearly that there were temples at the 

n the Suttra literature was composed though we have no means 

hat — if any, were — in them. Another 
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divided”.“ The expression used is gay which has been differently 
interpreted by different commentators. Viramitrodaya takes it to mean 
those who perform sacrifices and charitable works.“ The interpretation 
given by Mitakshara seems to be the best and it stands as follows :— 
“The term Yagacshema is a conjunctive compound resolvable into Yoga 
and Cshema. By the word Yoga is signified cause of obtaining some 
thing not already obtained, that is, a sacrificial act to be performed with 
fire consecrated according to the Veda and the law. By the term Cshema 
is denoted an auspicious act which becomes the means of conservation 
of what has been obtained, such as the making of a pool or a garden, 
or the giving of alms elsewhere than at the altar. Both these, though 
appertaining to the father, or though accomplished at the charge of the 
patrimony, are indivisible; as Laugacshi declares: “The learned have 
named a Purtta conservatory act Cshkema, and a sacrificial one Yoga ; both 
are pronounced indivisible ; and so are the bed and the chair.” If this 
interpretation is correct, it is proved beyond doubt that benefactions like 
wells, gardens and charitable dwellings like Dharmashalas etc. were in 
existence at the time when Gautama composed his Dharma Suttra. We do 
not know how these endowments were created or maintained at this 
period, but this much is certain that the idea of grants of land for 
charitable and pious purposes was already well established. 


VIII. BUDDHIST PERIOD—THE RISE OF MONASTERIES 


1.19. Religious and charitable institutions during the Buddhist 
period.—The next period in the history of religion and culture in India 
is the period of Buddhism. Buddhism as you know, came in as a pro- 
test against the ritualism and sacrifices of the Vedas. It was a non- 
theistic religion, and Buddha in the course of his numerous dialogues 
never hinted at any intelligent First Cause of the universe. The funda- 
mental principles of the Buddhist religion are expressed by what are 
known as four Aryan truths, which postulate first, that there is evil and 
suffering in the world; secondly, that the suffering has a cause; thirdly, 
that there is a way out of this suffering and fourthly, that to suppress 
the evil one must know the right way.” The origin of misery as mani- 
fested in old age, sickness, sorrow, pain and despondence is traced back 
through a long chain of causation to Avidya or ignorance, and the 
remedy for the evil lies in Nirvan which is a blissful state of beatitude 
when all suffering is absolutely and for ever at an end. The way to 
Nirvan lies through a high state of moral purity, and a good deal of 
spiritual exercises, meditation and contemplation. 


47 Muller's S. B. E. Vol. 2, p. 306. 

48 Viramitrodaya, Chap. 7, sec. 2. 

49 Colebrooke’s Mitakshara, pp. 275-276. 
50 Kern’s Manual of Buddhism, page 46. 
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The religious and social institutions of the country could not but 
be affected by the ideas which were promulgated by the new doctrine, 
and the results were manifested in certain ways which I will notice 
briefly at this stage. 


1.20. Rise of monasticism, Buddhist Viharas & Sangharamas.—The 
first and most important development which took place under the influ- 
ence of Buddhism was the establishment and growth of monastic institu 
tions in India. Buddhism was essentially a monastic religion. The 
Buddhist order or congregation of monks was known by the name of 
Sangha and this Sangha together with Buddha and Dharma (sacred law) 
constituted the three jewels (fazer) which were the highest objects of 
worship among the Buddhists. A novice at the time of his ordination 
had to declare a solemn form that he had taken refuge in Buddha, Dharma 
and Sangha. The congregation or Sangha was a well-organised institu- 
tion at the time of Asoka whose reign commenced from about 274 B.C. 
and it had a voluminous code relating to disciplinary rules and conduct 
known by the name of Patimoksha.t The Buddhist name for a mutt or 
monastery was Vihara or Sangharama; Vihar, says Kern,’ denotes not 
only a monastery or abode of monks but also a temple. The Chinese 
travellers have spoken of numerous Viharas or Sangharamas all over the 
country which were occupied by Buddhist monks, as well as of a large 
number of Chaityas, Stupas and other structures held sacred by the 
Buddhists. 


It appears that originally the Buddhist monks had no fixed place of 
residence, and were more or less wandering ascetics. The Buddhist 
order, however, in imitation of a similar custom prevalent among other 
heterodox sects, introduced the practice of retirement during the rainy 
season. All the monks were forbidden to travel during this period, and 
had to make arrangements for some sort of residence. The story goes 
that a rich merchant of Rajgriha desired to erect buildings for the resi- 
dence of the followers of Lord Buddha, -to which the latter gave his 
consent, saying “I allow you, Oh monks, abodes of five kinds, viz., 
Bihara, Addhyyogas, Towers, Harmyas (stone houses with flat roof) and 
crypts.” On getting his permission from the Lord the merchant, it is 
said, finished sixty dwelling houses in one day.* The story, as Kern 

- points out, is obviously absurd, but it shows that residences of several 
-~ kinds mentioned above were actually in occupation of Buddhist monks 
` at the time when the Vinaya Pitaka was composed. The first instance 
of dedication of a dwelling place to the Buddhist Sangha was probably 

= — made by King Bimbisar, when Buddha, after the attainment of enlighten- 
F _ ment, came to Rajgriha to preach his new doctrine. The dedication 


“1 Kern's Manual of Buddhism, page 74. —— 
of Buddhism, page 81. - 
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was made of a bamboo garden known as Venuban in the formal way, by 
pouring water over the hand of Buddha who accepted the gift as the 
representative and head of the congregation.‘ 


1.21. Gifts by pouring water.—It is worthy of note that the practice 
of making a gift’ by pouring water over the hands of the donee is a time- 
honoured custom, which has been recognised by all the Smriti writers, 
and is regarded as the proper method by the Hindus even at the present 
day. Another historical instance of the dedication of a Vihar to the 
Buddhist Sangha was the gift of the famous Jetvana Vihar by Anath 
Pindika, the most celebrated of Buddha's lay disciples. Anath Pindika 
had purchased the Jetvana Park at Sravasti and built a splendid monas- 
tery upon it, with a private chamber for Lord Buddha and separate cells 
for the monks. On the day when the Lord approached the city, he was 
received with great pomp, and on entering the precincts of the monas- 
tery he was asked by the merchant: “What, O Lord, shall I do with 
this Vihar ?” The reply was: ‘give it to the Sangha present and 
future? And Anath Pindika, pouring water over the hands of Buddha, 
pronounced the solemn formula of donation. The Master accepted the 
gift with thanks and celebrated in stanzas the advantages of a monas- 
tery.®s 

With the spread of Buddhism over different parts of India the 
number of monasteries dedicated to the Sangha considerably increased 
and during the reign of Asoka, Buddhism occupied almost the same posi- 
tion as Christianity did under Emperor Constantine. 


1.22. Buddhist Sangha—Now the Buddhist Sangha was undoub- 
tedly a juristic person and was capable of holding property in the same 
way as a private person could. As you have seen above, the ordinary 
formalities of gift were observed by the donor when he wanted to dedi- 
cate any property to the Buddhist congregation, and the gift was accepted 
on behalf of the Sangha by its head or representative. The property 
did not become the private property of the ostensible donee, nor could 
it be said to belong jointly to all the monks who were members of the 
congregation at that particular time. It was the property of the congre- 
gation itself which could not but be deemed to be a separate entity for 
this purpose and which continued to exist even if all its members died 
out or were replaced by other people. As a corporation the Sangha 
enjoyed a sort of immortality and was consequently fit to hold property 
for ever. Whoever the ostensible donee might have been, the benefit of 
the endowment belonged to the entire fraternity of the Buddhist monks. 


The Vinaya Pitaka contains elaborate rules regarding the conduct of 


4 Kern's Manual of Buddhism, page 25. 
5 Para 1.20, supra. — 
Sa Kern’s Manual of Buddhism, page 28, * dam 
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business in a monastery. The members who were thought fit for parti- 
cular kinds of work were generally entrusted with the same, and the 
appointment was made by the Sangha itself. As the Sangha became a 
huge organization in course of time, it appears that something like the 
institution of Parish was introduced in the Buddhist system. This 
institution owed its origin to the quarrelsome attitude taken by a batch 
of six monks who habitually raised difficulties in regard to various metres 
connected with the disciplinary rules of the monks. It was one of the 
injunctions of Buddha that the Patimokkha was to be recited by every 
monk, twice every month, on the U/posoth (sabbath) day in the presence 
of the community. What the six monks did was to recite the text in 
the presence of their own companions. The question was raised how 
far did the community extend ? This was settled by a prescription that 
it would extend as far as one’s place of living. Still the question arose 
as to how far did a place of living extend ? This led to the demarcation 
of the boundary of each local community with reference to permanent 
land marks like mountains, rivers etc. After the land marks were deter- 
mined, a monk had to bring the matter up formally before the Sangha 
and get them ratified.” It seems therefore that on the gift of a Vihimn 
to the Budahist congregation it was used and occupied by the monks who 
belonged — to that particular Parish or locality, though the ownership 
vested in the entire Sangha whose directives were binding on the local 
authorities. 


—— Charitable works for men and animals in Buddhist period.— 
— Compassion to all living beings was an essential feature of the Buddhist 
=> oe and as s a result of that, various kinds of charitable institutions 
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and sacred structures and later to the image of Buddha himself, ulti- 
mately—perhaps subconsciously—paved the way for image worship in 
India. Buddhism was absolutely silent on the existence of any Divine 
Being as the originator of the universe. The highest spiritual beings, 
according to Buddhists, were the Buddhas, many of whom have preceded 
Sakyamuni, and the devas or gods were given a very low position, for 
they were regarded as inferior to arhats or adepts, who were in the last 
stage of the path leading to Nirvana. There was no worship of gods in the 
early Buddhist religion, but there were relics of various kinds and 
sanctuaries which were regarded as objects of veneration and worship. 
Corporeal relics of Buddha were objects of the highest veneration and -~ 
the celebrated tooth relic was seen by the Chinese traveller Fa Hien at 
Anuradhapore in Ceylon nearly a century after it was taken there, All 
objects which had served the purpose of Buddha, or were associated 
with his life or teachings in any way, attracted respect from the Buddhists, 
c.g., the alms bowl of Buddha, or the holy tree under which Buddha 
obtained salvation. According to Kern,” the general name for a sanctuary 
in Buddhist time was Chaitya, a term applicable not only to buildings 
but also to sacred trees, holy spots, monumental stones and religious 
inscriptions as well, whereas Stupa was a structure usually resembling a 
grave mound which was erected generally, though not always, on sacred 
relics. 

There is no evidence of the worship of any Buddha image in the 
early period of Buddhism, nor even in the time of Asoka. It came into 
existence at about the first century B.C.’ = 


Along with the representation of the Buddha, images of previous 
Buddhas who had lived before Sakyamuni were also gradually introduced. 
Then came a new phase in the Buddhist religion through the rise 
of Mahayanism (the great vehicle) which is described as the northern 
school of Buddhism. Mahayanism, though it existed from before, 
came into prominence at about the first century A.D. It preached 
the worship of Bodhisat was like Avalokiteswar and Manjusri, and 
introduced the images of five Dhyany Buddhas together with their 
consorts (who were described as Taras), and also a host of other gods. 
Both the Chinese pilgrims (Hieun T’Sang and Fa Hien) saw large 
number of images of Bodhisatwas and Buddhist gods in various parts _ 
of India. It appears that side by side with the rise of -Mahayanism ‘the ` 
b; wonpip of the Hindu gods and goddesses described in the: I ul * 
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It had lost its primitive purity and moral grandeur and had degenerated 
into Tantricism, associated with degraded forms of Yoga practices and 
secret rites having affinity to Black art and other ignoble things. 


Besides, as I have earlier pointed out, in the 8th century, the concept 
of Sunyavada which was the main contribution of Buddhism was adopted 
by Shankar and converted into Mayavada. This diminished the appeal 
of the Sunyavada concept to the contemporary elite world. 


1.25. Decay of Buddhism and Hindu revival——The decline of 
Buddhism in India was followed by the revival of Hinduism, and, from 
this time onwards, the religious thoughts and ideas of the Hindus were 
shaped by a galaxy of religious teachers who can be said to have 
founded the various sects and sub-sects of the Hindu religion which 
exist even at the present day. It would be out of place for me to deal 
in this lecture with the religious history of the Hindus from the decline 
of Buddhism upto modern times, or to dwell on the lives and teachings 
of various saintly persons who built up different schools of thought within 
the folds of Hindu religion. I will touch upon only a few general 
features of the Hindu renaissance which began at about the 8th century 

_ A.D. just to show in what way it influenced the growth of Mutts and 
= sos the two religious institutions which, in the language of Sir 
| | Ayyer, O.C.J., stand supplementary to each other in the 
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attempted to do was to give the institution a Vedic garb. As I have said 
already,’ life-long asceticism was not in accordance with Vedic doctrines 
and a person belonging to the twice-born case was enjoined ordinarily to 
marry and become a house-holder after finishing his period of studentship. 
Exceptions were however made, as in the case of life-long students and 
there is a text in the Vedas which lays down generally that the moment 
a man develops non-attachment to the things of the world he is at liberty 
to renounce the world (qazla faca, aaga TAAT). This text was relied 
on by Sankar in support of the institution of monks which he founded and 
which is known by the name of Dasnamis. These Sanyasts, according to 
Sankar, represent the fourth stage or Asram of the Vedas. Though his own 
religion was highly philosophic, Sankar did not prohibit the worship of 
Pouranic gods, and many of his followers were known to be worshippers 
of Siva. For the purpose of strengthening and maintaining the doctrine 
of non-dualistic philosophy which he preached, he established four mutts 
or monasteries at the four extremities of India viz. the Jyotir Mutt at 
Badrinath in the north, Sarada Mutt in Gujarat, Sringeri Mutt in South 
India and Gobordhan Mutt at Puri in the east, and each one of them was 
placed in charge of one of his ascetic disciples. After the death of 
Sankaracharya many of his disciples, of whom some adopted his name, 
established mutts at various places and the original mutt at Sringeri was 
in course of time divided into six institutions. 
1.27. Ramanuja and his order.—The practice of establishing Mutts 
or centres of theological learning, the heads of which were pious ascetics, 
was followed by other religious teachers who came after Sankar. Rama- 
nuja is one of such great teachers who was born in the middle of the 
eleventh century A.C. and was the founder of the religious sect known 
as Sri Vaishnab, which counts its adherents by thousands at the present 
day. The philosophical theory propounded by Ramanuja is known as _ 
Visistadwaita or qualified non-dualism as distinguished. from pure non- AA 
dualism of Sankar. According to Sankar, there is no other reality except — 
God and consequently the world or creation is nothing but an illusion., 
Ramanuja, on the other hand, tried to establish that God and His creation 
together constitute one integral whole and in that sense alone the creation sia 
is not different from the creator. Ramanuja was an advocate of the : 
worship of Narayan or Vishnu as the only symbol of God. He is | 
to have established seven hundred mutts of which a few only ı š 
present day. One o them is at; — which is called. — 
of the south. Sete oid si nix 
1.28. | 
one of _the — 
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northern India and there are several Mutts of celebrity belonging to 
this order at Benares. 

1.29. Madhwa.—Madhwa was another religious teacher who founded 
the sect named after him. This is a purely dualistic school which 
recognises an eternal distinction between man and his creator. The eight 
mutts at Udipi where Madhwa lived, which are all centres of Dwaita 
system of thought, were admittedly established by him. 


1.30. Nimbarka, Ballavacharya and Srichaitanyaw—Among other 
important Vaishnava sects we might mention those founded by Nimbarka, 
Ballavacharya and Srichaitanya Mahaprovu of Bengal. Each one of these 
sects has its religious institutions on the model of the mutts”? founded 
by Sankara, though there are differences in the matter of initiation of 
disciples, succession to headship and other allied matters which I shall 
discuss later on.™° 


1.31. Sudra ascetics of South India.—The Sudra ascetics of Southern 
India also followed the example of the Brahmans, and the pious and 
learned amongst them, actuated by a “desire to disseminate religious 
knowledge and promote religious charity, established mutts in Tinnevelly, 
Madura, Trichinopoly, Tanjore and elsewhere." The practice of estab- 
lishing mutts spread to other dissenting sects like Kabir Panthis, Jangamas 
and Lingayets of southern India, and they also constructed mutts or 
asthals for the propagation of their particular tenets. 

A detailed discussion of the characteristics and legal incidents of 
the different types of Maths I will reserve for a future chapter."+ At this 
stage, I will pass on to say a few words regarding the other important 
kinds of Hindu religious institutions, viz., temples and idols. 


X. WORSHIP OF IDOLS AMONGST HINDUS 


1.32. Idol worship in India.—It is difficult to say at what period of 
time idol worship was introduced among the Hindus. ‘There is no 
mention of idols in the early Buddhistic literature. As I have said 
already, "> there is some reference to idols in the Goutama Dharmasuttra, 
but the age of the work is unknown, and it does not specify any particular 
idol or idols. Ihe gods that are popularly worshipped by the Hindus 
at the present day are, for the most part, Pouranic deities, descriptions of 
which occur in the various Puranas ;—though, in some parts of India, 
e.g, Bengal, there is an admixture of Tantric rites in the form of worship. 
The “Puranas” literally mean ancient legends. They constitute a class 
of epic literature, didactic in character, which deal with various matters 


10c Chapter 7, infra. 
“11 Vide Giyana Sambandha v. Kandusami, (1887) I.L.R. 10 Mad. 375. 
lla Chapter 6, infra, 
115 Para 1.18, supra. 
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including cosmogony, the geneologies and exploits of gods, sages and 
kings, accounts of the different Avatars or incarnations of Vishnu, as 
well as the rites of worshipping gods by prayers, fasting, votive offerings 
pilgrimages, etc." 

The Puranas are believed to be eighteen in number and all of them 
are attributed to the sage Vyasa. Their age is uncertain. But most of 
them seem to be post-Buddhistic compilations. The Pouranic gods became 
popular in India after the rise of the northern School of Buddhism, and 
from the beginning of the fourth to the middle of the 6th century A.D. 
thè Gupta Emperors did much towards the propagation of the Pouranic 
faith The Purans are sectarian, in the sense that some of them extol 
the merits of worshipping Vishnu, while many prefer Siva worship. The 
Upanishads which embody the philosophical concept of the Vedas describe 
Brahman or the Supreme being as “that from which all things are 
born, that by which when born they live and into which they enter at 
death.” These creative, preservative and destructive functions or aspects 
of the divinity constitute the trinity of the Puranas and are symbolised 
respectively by Brahma, Vishnu and Siva. The Purans say expressly 
that Brahma, Vishnu and Siva though three in form really constitute 
one entity and there is no difference amongst them except that of 
attributes. The reason is that each of the functions of creation, preserva- 
tion and destruction implies the others and contains the others in a latent 
form. The worship of Brahma is not very popular, and I am not aware of 
any temple being dedicated to this creative deity except one at Pushkar, 
seven miles to the north-west of Ajmer in Rajasthan. The images that 
are worshipped are generally those of Siva or Vishnu in their various 
forms or manifestations. The worship of Sakti or the female principle 
which is described as the consort of Siva in the different forms of Durga, 
Kali etc. is also popular and is the special feature of the Tantric system. 
Besides Siva, Vishnu and Durga, the other deities, who are generally 
adored by the Hindus, are Ganesh and Surya (Sun), and the numerous 
temples that adorn the various sacred places of the Hindus are dedicated 
tor the most part to one or other of these five gods or Pancha Devata as 
they are called. 

1.33. Idols representing same divinity——One thing you should bear 
in mind in connection with image worship viz. that the different images 
do not represent separate divinities ; they are really symbols of the one 
Supreme being, and in whichever name and form the deity might be 
invoked, he is to the devotee the Supreme God to whom all the functions 
of creation, preservation and destruction are attributed. In worshipping 
the image therefore the Hindu purports to worship the Supreme Deity 


and none else. The rationale of image worship is thus given in a verse _ 


which is quoted by Raghunandan : 


125 Macdonell’s History of Sanskrit Literature, page 299. 
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“faamaea aenaran AT 

aaa fearata Aart ETETA | 
“It is for the benefit of the worshippers that there is conception ol 
images of Supreme being which is bodiless, has no attribute, which 
consists of pure spirit and has got no second.” 

Temples and mutts are the two principal religious institutions of 
the Hindus. There are numerous texts extolling the merits of founding 
such institutions. In Sri Hari Bhaktibilash a passage is quoted from 
Narasingha Purana which says that “whoever conceives the idea of erecting 
a divine temple, that very day his carnal sins are annihilated ; what then 


shall be said of finishing the structure according to rule.......... He who dies 
after making the first brick obtains the religious merits of a completed 
Jagna’’. 


1.34. Other kinds of religious and charitable benefactions.—‘‘A person 
consecrating a temple,” says Agastya, “also one establishing an asylum 
for ascetics also, one consecrating an alms house for distributing food 
at all times ascend to the highest heaven’. 


Besides temples and mutts the other forms of religious and charitable 
endowments which are popular among the Hindus are excavation and 
consecration of tanks, wells and other reservoirs of water, planting of 

: shady trees for the benefit of travellers, establishment of Choultries, satras 
or alms houses and Dharamsala for the benefit of mendicants and way- 
“farers, Arogyasalas or hospitals, and the last, though not the least, 
Pathehalas or schools for giving free» education. Excavation of tanks and 
gof trees are Purtta works well known from the earliest times. 
ve already mentioned that there is a mention of rest houses for 
n ir the hymns of the Rigveda. The Propatha of the Vedas 
 Choultrie or sarai and the name given to it by 
afar aye. They were very popular during the 
n Dana Ke malakara, a passage is quoted from Mark- 
sa — ngula make a house of shelter for 

: ustible is his religious merit which 
There are more passages than 
ng — See of hospitals. “One 
with — paseo. and — 
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praised in the highest language by Hindu writers. Hemadri in his 
Dankhanda has quoted a passage from Upanishad according to which 
gifts of cows, land and learning are said to constitute afaeta or gifts of 
surpassing merit. In another text cited by the same author, it is said 
that those excluded from education do not know the lawful and the 
unlawful ; therefore no effort should be spared to cause dissemination 
of education by gift of property to meet its expenses.” 


XI. LEGAL IDEAS UNDERLYING THE ENDOWMENTS 


1.35. Legal ideas underlying the various endowments.—I will now 
attempt to trace the legal ideas underlying the various types of Hindu 
religious and charitable institutions and try to see how far elements of 
trust could be discovered in them. I have said already’ that the Smriti 
writers have said almost nothing on the subject of endowment and the 
matter has only been incidentally touched upon in connection with 
enumeration of the duties of the King or the topics relating to gifts or 
resumption of gifts. [he passage of Manu extolling the sanctity of 
Istha and Purtta works I have set out already.” Yajnavalkya in his 
Acharadhyaya or chapter on rituals has enumerated the various objects 
of charity and has specified. besides others, “the affording of relief to 
fatigued guests, the service of sick men, the honouring of gods and 
providing asylum to travellers." Narada has mentioned seven kinds of 
valid gifts, one of which is gift for religious purposes.” According to 
Manu aman who breaks a temple can be killed without hesitation.” 
Yajnavalkya says likewise that such man could be impaled on a stake.“ 
Both Narada and Yajnavalkya have laid down that a Sanyasi who becomes 
an apostate could be reduced to slavery by the King; and this suggests, 
though in a vague way, that the King had some sort of jurisdiction over 
religious bodies and institutions. None of these texts, however, is of 
much assistance to us for our present purpose and they do not show how 
the intention of the donor who dedicated the property for religious 
purposes was given effect to. 


1.36. Authority of the ruler, authority over religious and charitable 
endowments.—It appears however that from very early times religious and 
charitable institutions in this country came under the special protection 
of the ruling authority. In the celebrated Rameswar Pagoda case,” it was 


i7 Hemadri, cited in G. Shastri’s Hindu Law, 8th Edition, page 659. 
17a Para 1.2, supra. 

17b Para 1.11, supra. 

18 Yajnavalkya, Chapter I, verse 209-210. x 

19 Narada, Chapter IV, section 8. 

20 Manu, Chapter IX, 280. +E — 
21 Yajnavalkya, Chapter II, 273. Cite AS 
22 Yaj: Chap. II, §183 and Narada S.B.E. vol. . 33 p- 137. — —— 
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pointed out by the Judicial Committee that the former rulers of this country 
always asserted the right to visit endowments of this kind to prevent and 


redress the abuses in their management. ‘There can be little doubt”, thus 
observed Their Lordships, “that the superintending authority was exercised 
by the old rulers.” Mr. Nelson in his Madura Manual says : “The princi 


pal Pagodas with their enormous establishments, their officiating priests, 
etc., were managed by Dharma Karta or trustee and manager for life who as 
stated above was usually a monk and a Guru ......... Ihe Dharma Kartas 
held but little communication one with another and recognised no earthly 
superior except the king himself. Each was independent of all controi 
and acted altogether as he pleased. This freedom led naturally to gross 
abuses and the king was compelled occasionally to interfere in the 
management of some of the churches.‘ Similarly West, J. observed in 
Manohar Ganesh v. Lakhmiram “The State in its secular executive and 
judicial capacity habitually intervened to prevent fraud and waste in dealing 
with religious endowments.” It is true, as observed by Seshagri Ayyer, J. in 
Sitharam v. Sir Subramania Iyer,” that there is little written authority 
regarding the jurisdiction of the Hindu kings over temples and endow- 
ments. But it seems that they were regulated by a sort of customary 
law which in the last resort had to be enforced by the king. In the chapter 

n “Transgression of compact,” Yajnavalkya lays down : “customary law 
as well as usages established by kings should be carefully upheld if noi 
inconsistent with revealed law.”™ Upon this text Vijnaneswara comments 
as follows: “Duties arising under any custom such as preservation of 
the pastures for cow and of water and the management of temple ( qta) 
and the like should also be carefully observed without infringing the duties 
prescribed by the Srutis and Smritis..* Aparaditya and Mitramisra, in 
commenting on the same passage, lay down the rule in almost an identical 
manner. The same view finds expression in Sukra Niti, where the duty of 
protecting endowment has been spoken of as one of the primary duties of 
the King. Thus the duty of the King to protect endowments rested on 
the basis of immemorial customs which were as sacred as written texts. 
Mr. Ganapati Iyer in his learned work on endowments has referred to 
several historical documents which bear testimony to the tact that the 
Hindu Kings always exercised supervision over temples and endowments.” 
In a treaty between the Raja of Cochin and the Dutch East India Company 
there occurred the following statement: “As we are obliged to protect 
individually the temples at Palayanpur, Tiru Vallamale, etc., we should 


24 Part HI, Chap. 7 p. 162. 
25 LL.R. 12 Bom. 247. 

26 LL.R. 39 Mad. 700. - 

27 Yajnavalkya, Chap II, 186. 
28 Gharpure’s Mitakshara p. 329. 


= 29 Sukra Niti, Chap. IV, v. 9. 





“80: Tyer on Hindu and Mahomedan Endowments pp. 23-25 (2nd Edn.). 
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do so in a regular manner.” I have already said that in the time of Asoka 
there were officers employed by the King whose duty it was to exercise 
supervision over religion and charity and Kautilya in his Arthasastra also 
speaks of “superintendent of religious institutions.’”** Mr. Ganapati Iyer 
nas further referred to an inscription of South India where it is said that 
‘the people of Mayanadu, the Singalanadu, the Mudalanadu etc. shali 
protect these lands according to the rules of charitable institutions.’ 
hus it seems that the rules of charitable institutions were well known 
and well established—but as they did not rest on written texts it is difficult 
to say at the present day what these rules exactly were. West, J. gives 
a fairly accurate picture of the Hindu system when he says that “a Hindu 
who wishes to establish a religious or charitable institution may, accord- 
ing to his law, express his purpose and endow it, and the ruler will 
give effect to his bounty, or at least protect it so far, at any rate as is 
consistent with his own dharma or conception of morality.”™ 


Assuming now that the sovereign authority enforced or protected the 
intentions of the founder provided they were not Contra bonos mores, 
ihe question arises what were the jural ideas underlying these benefac- 
tions ? If there was dedication of property for religious or charitable 
purposes which divested the donor of his ownership in the same, in whom 
did the ownership vest ? And was there any idea of trust implied in 
these endowments ? 


XII. DEDICATION 


1.37. Essentials of dedication for religious & charitable purposes. 
Sankalpa & Utsarga.—Though the subject has not been properly discussed 
by any of the Hindu law-givers, yet some light is thrown on it by the 
rules of dedication prescribed by Brahminical writers with regard to 
different kinds of endowment. There are various works of this kind 
where the subject of gift or dedication has been elaborately discussed and 
mention may be made, among others, of Danakhanda by Hemadri, two 
works named Purta Kamalakar and Dana Kamalakar by Kamalakar 
Bhatta, Pratistha Mayukha of Nilkhanta and Pratistha Tatwa of Raghu- 
nandan. Mandalik has given an excellent summary of the various modes 
of dedication laid down by different authors in one of the appendices to 
nis learned treatise on Hindu Law. In every act of dedication there are 
two essential parts; one of which is called Sankalpa or the formula of 
iesolve, and the other Utsarga or renunciation. The ceremonies, as 
Mandalik points out, always being with a Sankalpa, which after reciting 
the time of gift with reference to age, year, season, month etc. states 
what object the founder has in making the gift. Utsarga, on the other 
31 Sham Shastri’s translation of Kautilya p. 304. i 


32 Iyer on Hindu and Mahomedan Endowments (2nd Edn) p. 22 
33 Monohar Ganesh v. Lakhmiram, LLR. 12 Bop — ——— 
34 Appendix II p. 331. pays — — — r A — 
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hand, completes a gift by renouncing the ownership of the founder in the 
thing given, 

1.38. Different formulae of dedication in different cases.—In the 
case of dedication of tanks the formula has undergone some alterations 
in course of time. In the earlier treatise the formula was “May the gods, 
the ancestors and men be satisfìed.” The words “and the rest” were 
added by Aswalayan after “men”. In later works the dedication is made 
in favour of all living beings. 

1.39. Sankalpa in dedication of tanks and gardens.—The Sankalpa 
in dedication of tanks as prescribed by Utsarga Mayukha is as follows :— 
“I have given the water to all beings in common, may all beings enjoy by 
bathing, drinking and swimming.”” The ceremonies are much the same 
when trees, gardens and groves are dedicated. 


1.40. Dedication of ‘mutts’.—In case of mutts there are different 
forms of dedication laid down by different authors. Kamalakar is of 
opinion that the gift can be made as usual by libation of water but if 
there is no particular recipient, e.g., when the mutt is to be used by 
ascetics in general, the offering water is to be thrown into a pot.” In 
the Utsarga Mayukha, on the other hand, the gift of a mutt is described 
as a gift to a specified Brahmin or ascetic. There is thus a definite 
donee and the object is also specific™ Lastly, there is a passage in 
Kalika Puran quoted by Hemadri which goes to show that all mutts are 
Seid be dedicated to God Sankara.” In other words this is to be regarded 

-~ as a sort of public dedication, and the same idea is conveyed by certain 
ree of Baraha Puran which describes in detail how a mutt is to be 
— “The passage runs thus :—“A mutt should, by person having faith 

— Ranah, be be made three-storied or two-storied, consisting of different 

— t — accommodated with places for meditation, for study, for 

K g secrated fire and the like.........And he should endow — 

j t land for meeting the expenses, so that the ascetics 

g shelter (there) may receive sandals, shoes, 

f — and also other necessary things. Thus 

um beneficial to persons practising austerities. 

— seeking shelter, he should declare—“I am 

ay He “who is the support of the universe be 
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of mutts, and they are generally dedicated for the benefit of travellers 
and ascetics. The Bahni Puran thus describes the dedication of a yasa 
Tz: : “Having caused to be made an auspicious and spacious asylum 
of burnt bricks, with strong pillars, and large compound, accompanied 
with distinctive mark, covered with plaster, guarded, equipped with com- 
fortable apartments, and conferring endless religious merit—should 
dedicate to the Saiva and the Vaishnava ascetics. And having caused to 
be made an auspicious, spacious and beautiful house, furnished with 
good food, and equipped with pure drinking water, and possessed of an 
auspicious gate should dedicate it for the benefit of the poor and helpless 
and travellers.’"' All these are intended for the benefit of public or 
certain sections of the public and there is no specific donee by whom the 
gift is to be accepted. 


1.42. Temples.——There are elaborate rituals prescribed by Smriti 
writers which have got to be observed when a donor wants to consecrate 
a temple and establish a deity in it. I.may refer to some of these rituals 
in a subsequent chapter." It is enough to say here that according to 
Pratistha Mayukha the Sankalpa in case of establishment of an idol is 
of two kinds : one is for the accomplishment of a particular object which 
the founder may have in view; the other is simply for the love of God. 
It is pointed out by Mandalik that according to Pratistha Mayukha there 
is no Utsarga in case of consecration of a temple except in special cases, 
and this means that there is no renunciation of the ownership of the 
founder as in other types of endowments.” Other books on rituals how- 
ever expressly lay down that before removing the image into the temple, 
the building itself should formally be given away to the deity for whom 
it is intended, The Sankalpa or formula of resolve makes the deity itself — 
the recipient of the gift and the usual formalities of gift are followed in 
this case also, and the gift is made by the donor taking in his hand water Ž 
sesamum, kusagrass etc.” According to Pandit Pran Nath Saraswati this 
is the ceremony which divests the proprietorship of the temple from the 
donor and vests it in the idol. Ae ove eee ae 

The question as to the rituals that have to be performed in- 
consecration of a temple and the installation of an idol was col side 
by the Supreme Court in Deoki Nandan v. Muralidhar.“ After obse 
that there could be a valid dedication of a temple without the 
mance of any particular ceremony, the Court observed, “‘t 
relating to dedication are Sankalpa. Utsarga and- Pra 
means determination, and is really a formal declaration 
ai Ta] i ; $ = <a a ees pe A 












- Tete 








ENT OF 
CENTRAL LIBRARY 


32 FUNDAMENTAL IDEAS—RELIGIOUS & CHARITABLE TRUSTS IN HINDU LAW 


his intention to dedicate the property. Utsarga is formal renunciation 
by the founder of his ownership in the property the result whereof being 
that it becomes impressed with the trust for which he dedicates it. .....;. 
It would therefore follow that if Utsarga is proved to have been performed, 
the dedication must be held to have been to the public.” It was then 
pointed out that Utsarga had te be performed only fon charitable endow 
ments like construction of tanks, rearing of gardens and the like and not 
for religious foundations, and that “‘Prathista takes the place of Utsarga 
in dedication of temples”. It was accordingly held that where there 
was Prathista, that is formal installation of the deity, the dedication was 
complete and valid notwithstanding that Utsarga had not been performed. 
In the case the Supreme Court considered the gift of property for 
religious endowment where the owner constructed the temple and 
installed the deity and made gift of property but there was no dedication 
of property before the gift. It was held that the gift passed interest to 
the donee who subsequently converted it to Debutter by constituting 
himself a Shebait and his heirs were entitled to become Shebait in law. 


1.43. Grants for temples.—For the purpose of perpetuating the wor- 
ship of the deity it is usual for the donor to make grants of land. Some- 
times the gift of lands is made to pious Brahmins who received the 
Brohmottar for carrying on the worship of the idol. This generaily 
happens in the case of public temples and this is how the priests or 
archakas attached to particular temples came into existence. But gifts 
of lands are usually made to the deity itself. Hemadri in his Dan- 
khanda has quoted texts from different Puranas extolling the merits of 
making gifts of land to Vishnu, Siva and other Gods. In the Vishnu 
Puran it is said that the donor of land for the erection of a temple attains 
the abode of the particular deity to whom the temple is dedicated. In 
the Sivadharma it is declared that he who dedicates to Siva cultivated 
land dwells in bliss in the Rudraloka as many kalpas as there are poles 
of land found on measurement. In the Baraha Puran the bestower of a 
skin of land to Vishnu is promised fortune and prosperity for seven 
births.” 


1.44. In whom does the property vest after dedication ?—In all the 
types of endowment spoken of above we get the purpose of the founder 
clearly expressed in the Sankalpa while the Utsarga or renunciation 
divests the founder of his rights in the property dedicated. In whom 
then does the property vest ? When there is specific donee, as for 
example when the head of a monastic establishment accepts the gift on 
behalf of the congregation or order, the property might vest in the order 
or congregation itself as a juristic person and the head of the establish- 
ment for the time being would be entrusted with the duties of managing 
45 Smt. Shahzad Kunwar v. Raja Ram Karan Bahadur, : 5. SC- 
ve cleats gag On Bucoominltg Geese; abagian 
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the property and spending its income for purposes of the congregation. 
As I have said already, the idea of an order of monks or fraternity of 
ascetics being clothed with a sort of juristic personality was not unknown 
in India. The Buddhist Sangha itself furnishes a most striking illustra- 
tion. The gift of Jetavana Vihar to Buddha was really a gift to the 
Sangha and Buddha accepted it on behalf of the Sangha as its head and 
representative. The same thing happens when a mutt is dedicated to 
a monk or Guru as representative of a particular order of Sanyasis. 
The idea of a corporate personality as distinct from that of the individual 
members was recognised by the Smriti writers. A Gana or Guild accord- 
ing to Yajnavalkya could hold property and employ agents. He gives 
a strict injunction to uphold the rights and privileges of corporate bodies 
even among heretics.“ It seems that the different corporate bodies had 
their own laws and regulations which were enforced by the King. The 
Buddhist literature and the inscriptions of the Second Century B. C. 
show clearly the flourishing condition of corporate life in ancient India.” 
When a mutt is dedicated for the use of ascetics in general or those 
who belong to a particular sect, and there is no definite donee whe 
accepts the gifts, different considerations undoubtedly arise. The libation 
of water which is the indispensable ceremony in all gifts according to 
Hindu sages is in such cases poured over an earthen pot, or on the earth 
itself. This signifies that the gift or dedication is of a public character. 
Institutions like Choultries, Dharmasalas, Satras etc. occupy a similar 
position. ln all these cases the beneficiaries are an indefinite number of 
persons who constitute either the entire public or certain sections of it. 
The question is who becomes the owner of such property after the 
founder parts with his rights ? 

1.45. Requisites of a valid gift according to Mitakshara & Daya- 
bhag.—According to Vijnaneswar gift consists in the relinquishment ot 
one’s own right and the creation of the rights of another, and the creation 
of another’s right is completed on that other’s acceptance of the gift and 
not otherwise.” According to Dayabhag the gift is completed as soon as 
the donor relinquishes his rights in favour of the donee who is a sentient 
person? Donation according to Dayabhag is an act of the giver, and the 
concurrence of or acceptance by the donee is not essential. But even in 
Dayabhag although the ownership of the donor ceases to exist in conse- 
quence of abandonment, yet if the particular person for whom the gift 
is intended does not accept it, then as all the conditions of abandonment 
are not fulfilled, the ownership does nor terminate. The position is that 


47 Yajnavalkya Chap. II, 187, 190. 
48 Ibid pp. 191-192. ; | | 
49 K. P. Jaysawal, Manu and Yajnavalkya, p. 212. ; PAE IRRE 
50 Mitakshara Chap. III 5-6. : 

1 Colebrooke’s Dayabhag Chap. I. p. 21. 


M: Htircr3 











34 FUNDAMENTAL IDEAS—RELIGIOUS! & CHARITABLE TRUSTS IN HINDU LAW 


the gift cannot take effect when no acceptance by a sentient donee is 
possible. How can therefore the gift take effect when the founde: 
dedicates a satra for feeding of the poor, or an asylum for residence of 
ascetics, or when he builds a temple and dedicates it for the worship of an 
idol ? In the first two cases there is no specific donee and in the third 
the donee is not a human being but a deity. 


XIII. ACCEPTANCE AND VESTING 


1.46. Not applicable to gifts for religious purposes.—The view of 
the Hindu Jurists seems to be that in case of gifts to a deity or fo 
religious purposes no acceptance is necessary to complete the gift. The 
following observations of Sir Asutosh Mookerjee, J. in Bhupatinath v. 
Ramlal sums up the views of the commentators on this point: “It is clear 
from these passages”, thus observes the learned Judge, “as well as from 
other passages from Sreenath, Achyutananda and other commentators on 
the Dayabhag, that they understood the rule about the acceptance of a 
gift as a necessary condition for its validity as applicable to secular gifts 
alone. There is no foundation for the assumption that dedication to the 
deity or for religious purposes stands on the same footing”. Thus renun- 
ciation or Utsarga by the donor is sufficient to complete the gift when the 
property is given to a deity or for religious purpose, and in such cases 
no acceptance by a sentient being is necessary. 

~ 1.47. In whom does the property vest when there is no specific 
donee ? But the question starts up again, in whom does the property 
vest after dedication ? If it becomes res nullius and belongs to nobody, 
it can be appropriated by any person, even though he would incur sin 
by so doing, and the very object of the donor would be frustrated. It 
may be argued that even though the owner loses his proprietary right 
after dedication he may still retain custody and control of the thing 
dedicated. This argument is founded on the following passage of 
Viramitrodoy : “But ownership, so far as protection is concerned, does 
exist in the donor even when his ownership consisting of the power of 
disposition at pleasure had been withdrawn (by renunciation) until the 
final accomplishment of the purpose of the donor, who seeks a certain 
merit according to precepts; for the act imported by the word “Gift” 
Il not be complete until the ownership of another has arisen. The 
OV — will in this instance (exist), in the same way as it does in the 
case of substances sacrificed, lest sin arising out of the prohibition about 
their being touched by prohibited (animal or person) should stick (to the 
sacrificer) ; in this way the possibility of a stranger appropriating a thing 
_ given and of the forbidden being precluded will not arise, although the 
= ownership of another has not arisen. The practice of the learned in both 






i 


kah 10 CL - J. 355- at P: 349 94. Ta Rs 37 Cal. Hars 
* 


Ma 
NG 





ACCEPTANCE AND VESTING 35 


cases in respect of protection is based on that (limited form of ownership).’” 
This obviously contemplates a temporary arrangement; the donor is 
allowed the right of protection in respect of the thing given till the 
ownership of another arises. It does not support the view that the thing 
becomes res nullius. Ownership therefore must vest in somebody. 


1.48. Does property vest in the foundation as Juristic person ? 
As has been pointed out** already, the Roman Law recognised the founda- 
tion or institution itself as Juristic person. Under the Roman Law an 
individual by dedicating property for a charitable purpose could bring into 
existence a foundation or institution which in law would be regarded 
as the owner of the dedicated property. A similar conception is present 
in the German “‘Stiftung’’ where a fund earmarked for a special. purpose 
is deemed to be its own owner. ‘There is no such conception in English 
Law which recognises only one class of legal persons viz. the corporations 
which are really personifications or groups or series of individuals, and 
are Classified into corporation aggregate and corporation sole. Obviously 
neither a Hindu religious institution nor a Hindu idol can come within 
the scheme of artificial persons as framed and adopted by English Law. 
Mr. Justice West in his classic judgment in Monohar Ganesh v. Lakhmi- 
ram“ pointed out that “the Hindu Law like the Roman Law and those 
derived from it recognises not only corporate bodies with rights or pro- 
perty vested in the corporation apart from its individual members, but 
also juridical persons and subjects called foundations.” The religious 
institutions like mutts and other establishments obviously answer to the 
description of foundations in Roman law. The idea is the same, namely, 
when property is dedicated for a particular purpose, the property itself 
upon which the purpose is impressed, is raised to the category of a juristic 
person so that the property which is dedicated would vest in the person 
so created. And so it has been held? that a mutt is under the Hindu 
law a juristic person in the same manner as a temple where an idol is 
installed, and that a suit instituted by the managing trustee on its behalf 
without impleading the other trustees was properly constituted, and 
further that the suit does not abate under the provisions of Order 22 of 
the Civil Procedure Code, on the death of the manager pending the 
action, as the real party to the suit is the institution. 


148A. Principle as to personality of institutions—Apart from 
natural persons and corporations, which are recognised by English law, 
the position under Hindu law is that if an endowment is made for a 


3 Viramitrodoy 1, 67, Mandalik p. 337. 
3a Para 1.7 supra. 
4 IL.R. 12 Bom. p. 247. 


5 Krishna Singh v. Mathura Ahir, A.I.R. 1972 All. 273; —— Buragi Mute 
v. Kannayya, A.I.R. 1960 A.LR. 1960 A.P. 98. 


6 Gajanan v. Ramrao, I.L.R. 1954 Nag. 302. —— 
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religious or charitable institution, without the instrumentality of a trust 
and the object of the endowment is one which is recognised as pious 
being either religious or charitable under the accepted notions of Hindu 
law, the institution will be rreated as a juristic person capable of holding 
property. 

A striking application of this principle in relation to educational 
institutions is seen in a Punjab case holding that a school (the Sarvadanand 
AngloSanskrit Higher Secondary School) which is meant for imparting 
general education to the public at large is a charitable institution within 
the purview of Hindu law-** 


If the object of the educational institution or the school is such as 
is recognised as charitable or religious under the Hindu law, such an 
educational institution or school will be regarded as possessing a juristic 
personality and will be capable of holding property. 


1.48B. Idols.—The position as to idols is of a special nature. In 
the Hindu Debutter, it seems, the position is slightly different, and not 
the whole endowment, but the idol which as an embodiment of a pious o1 
benevolent idea, constitutes the centre of the foundation and is looked 
upon as the juristic being in which the Debutter property vests. After all, 
juristic personality is a mere creation of law and has its origin in a desire 
for doing justice by providing, as it were, centres for jural relations. 
As Salmond says: ‘It may be of as many kinds as the law considers proper,” 
and the choice of the corpus into which the law shall breathe the breath 
of fictitious personality is more a matter of form than of substance. 

148C. Temple not a juristic person.—While an idol is a juristic 
person, a temple is not a juristic person, It is for this reason that a suit 
relating to the affairs of a temple must be brought by the deity in whom 


the property is vested.* 


XIV. IDOL AS ENTITY 


1.49. Can property reside in the aim or purpose ?.—According to 
the principles of modern jurisprudence, the owner of a right must be 
a person. There is, indeed, a class of writers like Brintz, Bekker and 
Duguit who maintain that property may vest in and belong to an ‘aim’ 
or ‘purpose. They are, however, unwilling to give the aim or purpose 
the status of a juristic person. According to them, the maxim “no person, 
no property” is not a justifiable assumption, and property may not only 
belong to and be held by a person; it may also belong to an ‘aim’ or 
‘purpose’ as well, but without the purpose being recognised as a juristic 


6a DAV. College v. S.N.AS. High School, LLR. (1972) Puni. 533; ALR. 1972 
" Punj. & Har. 245 (following ALR. 1922 P.C. 123). 

6b Laxman Prasad v. Shrideo Janki Raman, (1973) M-P.L.J. $42 (cited in the 

= Yearly Digest for 1973, columns 890-891), 
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person. The position is that these authors eliminate the “person” as 
the owner of a legal right from their scheme altogether. 

As a theory, this is undoubtedly opposed to the accepted principles 
of modern jurisprudence, and in practical results it is likely to create 
difficulties and complications of a rather serious type. Once the pro 
perty goes out of the ownership of a person and vests in the purpose or 
aim, the whole thing is placed at the mercy of the State, which can do 
whatever it likes with this ownerless right, and there remains no person 
entitled in law to enforce the intentions of the donor. On the othet 
hand, if the State regards the foundation or institution which aims at 
carrying out certain objects, as a legal person, the latter, acting through 
its agents, can always enforce the aeii This was, precisely the concep- 
tion of Roman lawyers. 


The scheme of Brintz, Bekker and others, though not a tenable 
scheme, certainly contains some important juridical truths. In the first 
place in the case of property dedicated to a particular purpose it lays 
stress on the purpose of the donor as the supreme factor which should 
be given the controlling hand in the management and administration of 
the property. At the same time these writers admit that a purpose or 
aim cannot rank as juristic person in law, and this led them to adopt 
the untenable position that a right can remain without an owner. The 
innate practical sense of the Roman Jurists found a way out of this 
difficulty. They indeed were fully conscious of the fact that the purpose 
or intention of the founder was the primary thing in an endowment, but 
as purpose without any material basis could not figure as a legal person 
they personified the endowment itself which was dedicated for a particular 
purpose. Though these principles are nowhere expressly discussed by 
the Hindu Jurists, it seems that institutions like mutts and satras which 
were not gifted to any particular donee or fraternity of monks were 
regarded as juristic persons in Hindu Law to which the endowed pyro- 
perty of these institutions belonged. With regard to Debutter, the position 
seems to be somewhat different. What is personified here is not the 
entire property which is dedicated to the deity but the deity itself which 
is the central part of the foundation and stands as the material symbol 
and embodiment of the pious purpose which the dedicator has in view. 
“The dedication to deity”, said Sir Lawrence Jenkins in Bhupati v. Ramlal’ 

“is nothing but a compendious expression of the pious purpose for which 
the dedication is designed”. It is not only a —— — but 







in holding that property can reside in the aim or purpose. iself, it would . 
be quite consistent with sound principles of Jurisprudence to say mic 
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be given the status of a legal person, and regarded as owner of the 
property which is dedicated to it. 


1.50. The idol as a symbol and embodiment of the spiritual purpose 
is the juristic person in whom the dedicated property vests.—As you shall 
see later? on the decisions of the Courts of India as well as of the Privy 
Council have held uniformly that the Hindu idol is a juristic person in 
whom the dedicated property vests. “A Hindu idol”, the Judicial 
Committee observed in one of its recent pronouncements, “is according 
to long established authority founded upon the religious customs of the 
Hindus and the recognition thereof by Courts of Law, a juristic entity. 
It has a juridical status with the power of suing and being sued.”* You 
should remember, however, that the juridical person in the idol is not the 
material image, and it is an exploded theory that the image itself deve- 
lops into a legal person as soon as it is consecrated and vivified by the 

-Pran Pratistha ceremony. It is not also correct. that the Supreme Being 
of which the idol is a symbol or image is the recipient and owner of 
the dedicated property. The idol as representing and embodying the 
spiritual purpose of the donor is the juristic person recognised- by law 
and in this juristic. person the dedicated property vests." 

1.51. Deity owner in a secondary sense.—The discussions of several 
Hindu sages and commentators point to the conclusion that in case of 
dedicated property the deity is to be regarded as owner not: in the 
primary but in the secondary sense. All the relevant texts on this point 
have been referred to by Sir Asutosh Mookerjee in his judgment in 

~ Bhupati v. Ramlal and I will reproduce such portions of them as are 

necessary for my present purpose. 

Sulapani, a reputed Braħminical Jurist, in his discourse on Sraddha 
‘thus expresses his views regarding the proper significance- of gift to 
‘Gods :—“In ‘Donation’ having for its dative case, the Gods like the Sun, 
etc., the term ‘donation’ has a secondary sense. The object of this figura- 
tive use being extension to it of the inseparable accompaniment of that 
(gift in its primary sense), viz. the offer of the sacrificial fee etc. It has 
already been remarked in the chapter on the Bratis that such usage as 
Devagram, Hastigram, etc., are secondary.”** Sree Krishna® in commen- 
ting on this passage thus explains the meaning of the expression Deva- 
— gram: “Moreover the expression cannot be used here in its primary 
=~ -sense. The relation of one’s ownership being excluded, the possessive 
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case affix (in Devas in the term Devagram) figuratively means abandon- 
ment for them (the Gods). Therefore, the expression is used in the 
sense of “a village which is the object of abandonment intended for the 
Gods”. This is the purport. According to Savar Swami, the well-known 
commentator on Purba Mimansa, Devagram and Devakhetra are figura- 
tive expressions. What one is able to employ according to one’s desire 
is one’s property. The Gods however do not employ a village or land 
according to their use. 

1.52. [hese discussions are not free from obscurity but the follow- 
ing conclusions I think can be safely drawn from them :—{1) According 
to these sages the deity or idol is the owner of the dedicated property 
but in a secondary sense. The ownership in its primary sense connotes 
the capacity to enjoy and deal with the property at one’s pleasure. A deity 
cannot hold or enjoy property like a man, hence the deity is not the owner 
in its primary sense. (2) Ownership is however attributed to the deity in 
a secondary or ideal sense. This is a fiction ( ggat ) but not a mere 
figure of speech, it is a legal fact; otherwise the deity could not be 
described as owner even in the secondary sense. (3) The fictitious owner- 
ship which is imputed to the deity is determined by the expressed inten- 
tions of the founder; the debutter property cannot be applied or used 
for any purpose other than that indicated by the founder. The deity as 
_ owner therefore represents nothing else but the intentions of the founder. 
Although the discussions of the Hindu Jurists are somewhat cryptic in 
their nature, it is clear that they did appreciate the distinction between 
the spiritual and legal aspects of an idol. From the spiritual standpoint 
the idol might be to the devotee the very embodiment of Supreme God 
but that is a matter beyond the reach of law altogether. Neither God nor 
any supernatural being could be a person in law. So far as the deity 
stands as the representative and symbol of the particular purpose which 
is indicated by the donor, it can figure as a legal person and the correct 
view is that in that capacity alone the dedicated property vests in it. 

1.53. Ownership of tanks and trees after. dedication.—The dedication 
of tanks and trees occupies, in my opinion, a somewhat different position. 
The water of a dedicated tank ceases to be private property according to 
Hindu idea and can be enjoyed not only by every human being but also, 
by every animate creature. According to Raghunandan, the consecrator 
by relinquishing his rights makes the water of the tank common pro- 
perty like that of a river. There are certain writers who are of opinion 
that the dedicator himself cannot use the water of the tank dedicated 
by him. Raghunandan however controverts that view and according to — 
him the dedicator can use the water asa member of the public. — KI 
subsoil in-a tank may remain with the owner if he chooses.to retain his 
rights in it, but, subject to this, a tank becomes publigi Popu — ic 





10 Vide Saraswati T. L. L. 205. 
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private ownership ceases altogeher. There is no question here of the 
property vesting in a corporate body or any institution. As private 
ownership ceases with dedication the only duties that can still remain 
with the owner are the duties of preservation and repair. No question 
of administration of such dedicated property, strictly speaking, arises. 


XV. ENDOWMENTS 


1.54. Administrators or managers of endowments are trustees in the 
general sense.—With regard to all other types of endowment it is necessary 
for the purpose of carrying out the intentions of the donor that somebody 
should be entrusted with the management or administration thereof. 
As was observed by Mukherji, J. in Monohar v. Bhupendra,” in ancient 
times, except in cases of property dedicated to a brotherhood of ascetics, 
all endowments were administered ordinarily by the founder himself and 
after his death by his heirs. This was the case not only with regard to 
temples but also in respect of non-religious charitable institutions like 
choultries, Sadabratas etc. It was only in case of public temples that the 
practice of appointing shebaits was generally resorted to, But whoever 
may be the person in whom the duty of administration is vested, whether 
it is the shebait or archaka of a temple or the Mohant of a religious 
imstitution and whether or not such person is the heir of the original 
founder, he must be deemed to be in the position of a trustee with regard 
to the endowed property. As I have said already, he may not be a trustee 
in the sense in which that expression is used in English law. To quote 
the language of the Judicial Committee in Vidyavaryathi v. Baluswami* 
‘as in no case is the property conveyed to or vested in him he is not a 
trustee under the English law’; but it was pointed out by the Privy 
Council that in view of the obligations resting on him he is answerable 
as a trustee in the general sense. I have already pointed out that the 
word “Trust” in English law involves a highly technical idea which owes 
its origin to purely historical circumstances and of which no parallel 
exists in any other system of law: You will remember that the dual 
system of law and the dual courts in England have now ceased-to exist 
and even according to English lawyers it is not necessary that the trustee 
‘must have the ownership or legal estate in the trust property. Once it is 
established that a person has goi control over or is in possession of pro- 

which he is bound to hold for the benefit of particular persons or 
for the accomplishment of particular purposes, a trust in the general 
sense will come into being. The matter will be discussed more fully 


tater on. I would only desire to point out that the Indian Legislature 


Ei — the Trust Act which defines “Trust in the same manner as 
saa E Law has puberaal excluded from its scope the rules of law 
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applicable to Hindu and Mahomedan religious endowments, while on 
the other hand in the various laws relating to these endowments passed 
from 1810 A.D. downwards, the word ‘trust’ has been used in the general 
sense mentioned above. 


JUDGE-MADE LAW AND LEGISLATION 


1.55. Judge-made law.—Thus far I have given you a general idea of 
the different forms of religious and charitable trusts amongst the Hindus 
and attempted to show how they were shaped by the beliefs and ideas 
prevalent at different periods of their religious and cultural history. 
I have tried further to express the legal ideas underlying them in the 
language of modern jurisprudence. In the lectures that you will follow, 
I will.discuss with you in detail the law on the subject that is adminis- 
tered at the present time in India. I will ask you to bear in mind, what 
I have said at the outset, that the law of the present day is to a large 
extent judge-made law, and though the Judges purported to proceed on 
the basis of indigenous materials they were very greatly influenced by 
the ideas of English law, particularly that branch of it which was 
administered by the Equity Courts in England. In one sense this was 
unavoidable. You know how scanty are the rules of Hindu Law on the 
subject of endowment. When no definite rule of law is available, the 
abiding direction has been given to Indian Courts to decide cases accor- 
ding to equity, justice and good conscience and it is well known that 
these rules of equity and justice are to a large extent principles of 
English Law. As West, J. observed in re. Kahandas Narrandas™: “If 
the Court is called on to give effect to a trust in a given case it looks to 
the Hindu Law of property to determine the estate of the trustee, but 
with reference to the duties of the trustee and the rights of beneficiaries 
it is governed by the rules of English equity.” Where there is a text 
of Hindu Law directly on the point the Privy Council has ruled firmly 
that nothing from any foreign source should be introduced into it, nor 
should courts interpret the text by application, to the language, of 
strained analogies.“ When the indigenous resources fail altogether, 
resort to the English Law cannot be avoided, but here again the Judicial 
Committce uttered the warning that the narrower peculiarities of English 
Law should not be imported into the Hindu system. 


1.56. Legislation on the subject of religious and charitable trusts.— 


The Indian Legislature has not uptil now taken up the work of making 
a comprehensive legislation on the subject of Hindu religious and chari- 
table trusts. There are a number of enactments both general and local | 
which aim at controlling the management and pormi — — 
12a Para 1.3, supra. 

13 LL.R. 5 Bom. 154. 

l4 Bhyah Ram „Singh v. Bhyah Ugur Singh, 13 MLA 373. 
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religious and charitable endowments, and provide remedy for prevention 
and redress of abuses in their management. After the establishment 
of British Govemment in this country it was discovered that the 
income of many endowments both Hindu and Mahomedan was 
misspent and misappropriated by the persons who were in charge of the 
same. The British Government asserted its right of supervision over 
the endowed properties which were exercised by the previous rulers and 
in 1810 a Regulation was passed in respect of the Province of Bengal 
under which the general superintendence of all religious and charitable 
endowments mentioned therein was vested in the Board of Revenue. 
Similar Regulations were passed for Madras“* and Bombay Presidencies 
in the year 1817 and 1827 respectively. Later on it was thought that the 
connection of a Christian Government with Hindu and Mahomedan 
religious endowments was not expedient and by Act XX of 1863, the 
British Government divested itself of the charge and control of these 
institutions and placed them under the management of their respective 
creeds. Under the Act of 1863 a system of committee was devised to 
whom were transferred the powers vested in the Government for the 
appointment of managers, trustees and superintendents; rules were 
enacted to ensure proper management and to empower the superior courts 
in the districts to take cognizance of allegations of misfeasance against 
the managing authority.” This Act was amended by Act XXI1 of 1925. 
In the Civil Procedure Code of 1877 a definite section was introduced, viz. 
section 539, under which a suit could be instituted in case of any alleged 
breach of any express or constructive trust created for public, religious 
or charitable purposes, by the Advocate-General or with his consent, by 
two or more persons, having an interest in the Trust, in the principal 
Civil Court of the district where the trust property was situated, for 
appointment of a new trustee and for various other reliefs specified in 
the section. This section was later on amended and in this amended form 
it stands as section 92 of the present Civil Procedure Code. In 1890 

the Charitable Endowments Act (Act VI of 1890) was passed and this 
— for the vesting and administration of property held in trust for 
charitable purposes not of a religious nature. The only other Act which 
is applicable throughout India and which was passed to secure more 
effectual control over the administration of charitable and religious trust 
is Act XIV of 1920. As the preamble shows, the object of this enactment 
“was to provide facilities for the obtaining of information regarding trusts 
_ for public purposes of a charitable or religious nature, and enable the 
trustees “to obtain directions of a court on certain matters and also to 
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certain suits against the trustees of such trust. This Act has been further 
modified by a later Act, viz. Act XLI of 1923. 


1.57. Of the local or provincial Acts the earliest is that of the Bombay 
Presidency of the year 1863. This was merely declaratory of existing 
common law and did not contain anything new. In 1950, the legislature 
of the Bombay State passed the Bombay Public Trusts Act 29 of 1950, 
which is a comprehensive enactment dealing with all public religious and 
charitable trusts within the State. A most drastic piece of legislation 
on the subject was the Madras Religious Endowments Act of 1925, which 
was subsequently re-enacted and passed as Act If of 1927, there being 
some doubt as to the validity of the Act of 1925. The object of the law 
was to ensure efficient administration of Hindu religious endowments in 
the Madras Presidency. This Act was repealed, and a new Act, the Madras 
Hindu Religious and Charitable Endowments Act 19 of 1951, was enacted, 
introducing substantial changes in the law relating to Hindu religious and 
charitable public endowments. The validity of some of the provisions of 
this Act was impugned on the ground that they contravened the provisions 
of the Constitution," and as a result of the decisions which had held 
some of them ultra vires, the Act was amended from time to time and 
eventually replaced by the Madras Hindu Religious and Charitable Endow- 
ments Act 22 of 1959. The repealed Madras Act 19 of 1951 continued 
as amended from time to time by the legislature of the Andhra State, _ 
to be in force in that State, but was repealed in 1966 by the Andhra 
Pradesh Act of 1966. In 1937, the Central Provinces Religious and 
Charitable Trusts Act was passed with the object of securing proper 
management and administration of religious and charitable trusts in the 
Ceneral Provinces. One characteristic feature of this Act was the appoint- 
ment of local committees for management and administration of public 
trusts of a religious or charitable nature, the gross income of ‘which was 
not less than rupees five hundred a year. This Act was répéaled in 1951 
by the Madhya Pradesh Public Trusts Act 30 of 1951. One of the 
features of this Act is the création of the office of a Registrar of public 
trusts whose duty it is to inquire into the existence and management of 
‘public trusts there being also a provision for their registration. The first 
legislation on this subject in Orissa was the Orissa Hindu Religious 
Endowments Act, 1939. That Act was repealed by the Orissa Hindu 
Religious Endowments Act 2 of 1952, which is the Act now in force. 
The law relating to public religious endowments is embodied, in Mysore, 
in the Mysore Religious- -and Charitable Institutions -Act 7 of 1927 ;-in 
Kerala, in the Hindu Religious Institutions Act 15 of 1950, passed by the 
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that applies to all public religious and charitable trusts in that State. ‘The 
above Acts have been enumerated in this introductory lecture, only with 
a view to giving an idea of the statutes in force in the several States 
Their contents would be referred to in the course of the discussion, 
wherever necessary. 


XVII. RELIGIOUS ENDOWMENTS IN SANSKRIT LITERATURE 


1.57. Religious endowments dealt with under gifts— Although it is 
true that there is no exhaustive and comprehensive discussion of the 
legal aspects of religious endowments in ancient Indian juristic writings 
it seems from such of our Sanskrit texts as are available, that they are 
not totally silent about it. 


In the Dharma Sastra, religious endowments are generally dealt with 
under the section of “grants and gifts.” There is considerable material 
in Sanskrit concerning gifts or “dana.” Examples are—the “dana stuti” 
in the Rigveda, the reference to ishtapurta in the Vedas and the Kathoupni 
shad, and the famous formula referred to as “da da da” in the Upanishads 
The subject of gifts has been very extensively dealt with, categorised and 
classified by the writers of Dharma sastras and smrutis. 


Material as to the origin of Hindu epdowments is scanty. The 
actual facts discovered might be very few ; but we are “in the position of 
geologists, patiently sifting the dust of ages in ancient beds, thankful if 
mere fragments of bones should be discovered, wherewith he could in 
his imagination conjure up into life a dead and vanished world. 


1.57A. Origin of worship.—Religion has always occupied an important 
place in the public life of this country, as it is believed to be an essential 
and powerful factor in raising humanity to a higher level of thought and 
iife. It is in this view that during the long history of India, temples, 
mosques and churches were founded by kings and by men of picty with 
the object of enabling the public or sections thereof to carry on worship: 
and properties were endowed for the upkeep and maintenance of those 
institutions so that the services might be carried on in perpetuity. This 
is the origin in this country of public temples as distinguished from 
private temples. Public temples are dedicated to the public. It is on 
this footing that the Hindu Sovereigns of this country exercised control 
over temples. 

It would appear that ae hearer we come to the golden age of Indian 
History. the richer is the material that is available. 


1.57B. Nature of law asa divine command.—Unfortunately, the 
. course of —— — * to the Smriti is veiled in a great deal of 


JI the remaini — ngan ou chapter have been added in the 4th edition. 
16 P.R. Ganap < — ndowments, (2nd Ed.), pages 23 
to 25, cited in Nara State, ALR. 1954 Mad. 385, 393. 
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obscurity. Theoretically, all law is deduced from Sruti. But the Vedas 
and Brahmanas afford but very scanty materials for law. In the early 
stages of society, law was not merely described as a divine command, but 
was probably believed to be such. The Themistes of Homer were not 
deliberate frauds, but may well have been believed to have been momen- 
tary inspirations. As society progressed further, the existence of a body 
of divine law regulating human affairs must have been received as a 
ruling hypothesis, and when Smriti text-books or the Mimansa aphorisms 
refer to Sruti as the source of all law, they presumably referred more to 
this hypothetical body of laws than to the extant revealed literature. 


It would be well to remember that, according to some oriental 
scholars, the law of the Smritis was mainly the law of cities. Outside the 
cities, law and justice was entirely in the hands of the people. The 
King's officers were there, no doubt, for the purpose of protecting pro- 
perty and generally exercising police functions, but, for the rest, all 
matters rested with the people themselves. 


Caste and trade guilds as well as village corporations made their 
own rules which the King and his officers respected. Violation of those 
rules was punished by the King.’ In later times, the regulation of these 
communities was entrusted to particular individuals versed in law, 
usually Brahmins.* Thus, outside the cities and, in case communities, 
within the city itself, all judicial and law akip power ultimately vested 
in these ` jurisconsults. 


1.58. Reference by Kane.—Kane has given a very elaborate account 
of the subject!” of gifts and of the subpect”of foundation of temples and 
maths, dedication of wells, tanks, and parks fer the benefit of the public, 
the renovation and construction of temples and maths, etc. and the 
administration of temple properties. 


1.59. Non legal literature, —Ancient non legal literature also abounds: 
in references to gifts. For example, Kalidasa’s Raghuvansa contains an 
account of the Vishwajit yagna performed by king Raghu, wherein he 
gifted everything. The Bhagawad Gita also deals with the subject of gifts 
and has its own classification—satwa, rajas and tamas—as applied te 
“dana. ”™® 


1.60. Historical inscriptions.--Then, there are historical inscriptions. 
Various copper plates and other edicts also contain references to gitts: and — 


17 Manu VIII, 219, 220; Yajn. II, 183. 5 

18 Yajn. WW, 191. 

19 Kane, History of Hindu Dharmashashtra, Vol. 2, Ch. AS 
(particularly, pages 857-865). = — 

20 Kane, History of Hindu par pases Gs Vol. DING 6 
(particularly, pages 906-916). * 

2 — some of ‘the references — ta Senet 
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endowments. The term mivartana occurs along with these endowments 
in these copper plates. For instance, the. copper plate grant of the 
Shilahara Prince speaks of the King having got 16 Brahmanas married 
at his expense and of having created, at the time of their marriage, 
endowments of three nivartana for each of them for their maintenance. 


1.61. Land grants.—There is also sufficient material concerning the 
resumption of land grants, but such resumption had been looked down 
upon by the law givers. There are also references to kings having 
restored such land wrongfully taken away from the donees. The Rajata- 
rangini? refers to the founding of Viharas or monasteries. There is 
also the expression Yogakshema, applied to acts done for charitable 
purposes such as the construction of wells, tanks etc. 

1.62. The Mitakshara speaks of the right of the king only and not 
of the officers, to make grants of land. Kautilya* also refers to tax 
exemptions regarding such grants. The term “parihara” is applied to 
exemptions from tax. Some of the inscriptions elaborately set forth some 
18 categories of exemptions. 

1.63. Saka inscriptions.—The inscription of a Saka gentleman“ des- 
cribes how dispositions of pecuniary gifts by him, to the monks dwelling 
in the lena constructed by him, had been made.” 3,000 Karsapanas* for 
provision of clothes and kasana” were deposited in parts with two 
merchant-guilds of the neighbouring town of Govardhana. Karsapana 
was the basic punch-marked silver coin of 57.8 grains which was current 
from the fourth century B.C. to the fourth century A.D. and perhaps 
vies in ancient India. We find mention of it in Pali Buddhist legends 

t “Kahapana,” and in inscriptions upto the end of the Satavahanas. 
ia 000 Karsapanas were deposited with one weaver's guild at an interest 
of 100 karsapanas and 1,000 were deposited with another weavers’ guild at 
an interest of 75 karsapanas ; the capital was not to be repaid, but the 
interest was to be remitted regularly to the twenty monks who were then 
occupants of the cave on Tri-rasmi mountain: The sums to be paid thus 


-out of the interest on the deposits were allocated under two heads— 


civara (clothing) and kasana. Besides, he paid 8,000 for the purchase of 
a plantation of coconut trees for the monks’ benefit, perhaps for their food- 
supply. “Any all of this,” declares Rsabhadata, has been proclaimed in 
the guild-hall (“Nigama-sabhayam’) and written on a large board (‘Phala- 
kavare’) in accordance with custom (‘caritraiah’).* 


22 Rajatarangini, l, 143. 

a Kautilya 2, 15 : 
| Sukumar Dutt, Buddhist Monks and Monasteries of India (Allen and Unwin) 
- (1962), pages 157-158. 

25 — zia — — Survey of India, Mol. 4, pages 99-102. 

26 Also 

p ng of this word is uncertain. ‘Beads for rosaries’ had ban suggested. 

— a the The Archaeological Survey of India, Vol. 4, page 103. 
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1.64. Thus throws light on the customary manner of making subs- 
tantial pecuniary endowments to monasteries in that age. 


1.65. For the gift of landed property to the monks of Tri-rasmi 

Mountain, ratification by the reigning king Gotamiputra Satakarni had 
to be obtained, and his ratification is recorded in another inscription in 
the cave It says that the king grants immunity (from interference and 
taxation) for the field given by Rsabhadata to the monks and that ‘it 
shall not be entered (by royal officers), nor meddled with (by them) and 
possess immunities of all kinds.’ It records further that in respect of 
this field and the immunity conferred by the king upon it, a charter has 
been drawn up and deposited among records relating to contracts. 


1.66. Community life in Buddhist Monasteries.—In a monograph on 
the subject of Buddhist Monks and Monasteries, it has been stated— 
“Sangha life in the monk settlements developed in a way that no longer 
permitted a dispersed mode of living. First, a system of training had 
been inaugurated among monks and a probationary period instituted 
between calling and full ordination during which a monk had to go 
_ through a period of training called Nissaya (Dependence on a Teacher), 
the period being normally ten years.” Secondly, the custom had grown 
up among monks of holding symposia and debates among themselves 
called Abhidhammakatha, out of which evolved the monkish exergetic 
philosophy, the Abhidhamma. Thirdly, collective rites and ceremonies 
had come into existence like Uposatha, Pavarana and Kathina, regular 
maintenance of which called for a settled condition of life. These deve, 
lopments took place in the primitive avasas and aramas. The Upatthana- 
sala (meaning hall) was the symbol of the collective congregational life. _ 
General dispersal after vassavasa was hardly favourable for its growth 
and the custom assumed by degrees a mere token character, no general | cal 
dispersal actually following the termination of the period. at Sean eee 
There arose also the need for ridding the cenobitical society of the — 4 4 
violent disturbances and dislocations resulting from the flux of incoming | E 
and outgoing Bhikkhus, of which a pretty full picture can be gathered * 
from the regulations in Cullavagga, VIII, bearing on proper conduct and — 
mutual relations between old residents (avasikas) and new-comers. Bor 
ensure continuity and progress of Sangha life and maintenance - of Š 









— for Bhikkhus from all quarters. The transition seit 
old type settlement in an avasa or arama to a lena. A len: 


gpi leng open to all c comers ; it was a e 
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for a settled body of monks, enabling it to function without disturbance 
aS a corporate body—as a Sangha by itself 

Etymologically ‘lena’ means ‘private abode (from Sanskrit torm 
layana, derived from the verb li, to hide). The etymology is indicative 
of the nature of a lena. While the old monk settlement had the charac- 
ter of a rendezvous, a sort of monks’ caravanserai, a place of temporary 
shelter and rest from wandering during the rains, a lena was a ‘privat 
dwelling,’ i.e. the abode of a limited and specific body of monks. With- 
out barring outsiders, it was meant specially for a single resident sangha. 
Thus a lena was a Monastery proper, not a shifting and seasonal settle 
ment of monks. | 

Fa-Hien’s description? of the Hinayanist monasteries he visited in 
Ydyana on India’s north-western border serves to illustrate the distinc- 
tion: ‘If a stranger Bhiksu arrives here, they give him full entertain- 
ment for three days; the three days being over, they bid him seek for 
himself a place to rest permanently. 

1.67. Protection of the sovereign.—It is, as was observed by Mathew, 
J.E sitting as a Judge of the Kerala High Court, a matter of common 
knowledge that even from very early times religious and charitable insti 
tuitions in India came under the special protection of the ruling authority 
The rulers of the country always asserted their right to visit these 
institutions in order to prevent fraud and redress the abuses in their 
management. In the celebrated Rameswar Pagoda case it was pointed 
out by the Judicial Committee that the former rules of this country 
always asserted the right to visit endowments of this kind to prevent and 
redress the abuses in their management. “There can be little doubt,” 
observed Their Lordships. “that the superintending authority was exer 
cised by the old rulers.” 

When the British became the rulers of this country they claimed a 
similar right to supervise the administration of properties endowed for 
religious institutions and enacted Regulations assuming control over 
them. Such were, for example, Regulation 20 of 1810 in Bengal, Regu- 
lation 7 of 1817 in Madras and Regulation 17 of 1827 in Bombay. Under 
these Regulations the general superintendence of all religious and chari- 
table endowments was vested in a Board of Revenue. As the result of 
an agitation carried on by missionaries against a Christian Government 
administering endowments made for the promotion of other faiths, the 
Government decided to divest itself of all control over such institutions 
and enacted Act 20 of 1863 vesting that power in certain committees. 

In Sitharam Chetty v. Sir Subramania Iyer,* Willis, C.J., and 


31. Beal’s Buddhist Records, page 31. 

32 A. Pillai v; State, AIR. 1972 Ker 39, 42, para 5 (Mathew, J). 
33 Rameswar Pagoda case, (1874)1 I.A. 209. 

34 Sitaram Chetty v. Sir Subramania Iyer, A.I.R. 1917 Mad. 551. 








a = 
RELIGIOUS ENDOWMENTS IN SANSKRIT LITERATURE 49 


Seshagiri Ayyar, J., relied on the dictum of the Privy Council in Ramesh- 
war Pagoda case** and expressed the opinion that the powers delegated 
to the Board under Regulation VII of 1817 were analogous to the powers 
conferred on visitors in England. 


1.68. P.R. Ganpathi Iyer has observed: “In Malabar this sovereign 
right of superintendence was known as Melkoima. Mr. Graem, the 
Special Commissioner of Malabar defines Melkoima as ‘the right which 
the sovereign power possessed over property of which ownership is in 
others.” It is a right of superintendence and incident of sovereignty......... 
West, J» in Monohar Ganesh Tambekar v. Lakshmiram Govindaram,® 
refers to a document of 1793 as showing that the native Governor of the 
Fort of Pavagarh exercised a visitatorial power to prevent waste of the 
temple property by either the Tambekar managing the dedicated village 
or the Sheveks holding the accumulated offerings at the shrines. 

1.69. The authorities, therefore, support the conclusion that super- 
vision and control of Hindu Religious and Charitable Institutions is a 
function of government and that government at all times asserted and 
exercised the power. Although India is today a secular State, “that 
would not preclude the secular administration of religious institutions.”™ 


1.70. In Kane’s History of Hindu Dharmasastras, the author,” after 
referring to several works which prescribe a comprehensive procedure of 
the consecration of wells, ponds and tanks, states as follows® : 


~ 


1.71. “Pratistha” generally means dedicating to the public with pres- 
cribed rites. Utsarga means ‘divesting oneself of ownership over a thing 
and dedicating it for the use of all... There were four principal stages in 
the procedure of pratistha, first the Sankalpa, then the home, then the 
utsarga, (i.e., declaration that the thing has been dedicated) and lastly the 
daksina and feeding of Brahmanas.’’ Then the author proceeds to state : 
“In the case of temples, the proper word to use is pratistha and not 
utsarga.”” In Deoki Nandan v. Murlidhar,® the Supreme Court has 
pointed out that the ceremonies relating to dedication are ‘Sankalpa, 
Uthsarga and Prathista.’ 


As to Sankalpa—it is observed that it “means determination, and is 


really a formal declaration by the settler of-his intention to dedicate the 
property. ‘Uthsarga’ is the formal renunciation by the founder of his 


34a (1874)1 I.A. 209. 


35 Manohar Ganesh Tamberkar v. Lakshmiram Govindaram, (1888) I.L.R. 12 
Bom. 247. x > 


36 See the observations of B.K. Mukherjea, J., in Commissioner, H.R.E. v. 
L.T. Swariar, A.I.R. 1954 S.C. 282. ; 


37 Kane’s History of Hindu Dkarmasastras, Vol. 2, Part 2, page 892, 893. — Ps 
38 Gulabehans, A.I.R. 1959 Bom. 254. — 
39 Deoki Nandan v. Murlidhar, A.LR. 1957 S.C. 133, 141, 0956) SCR, 738, 
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ownership in the property, the result whereof being that it becomes 
impressed with the trust for which he dedicates it.” 

Mandlik’s observation in the Vyavahara Mayukha“ that “there is 
no utsarga of a temple except in the case of repair of old temples” may 
be referred to in this context. 


1.72. Sanskrit texts—A few relevant Sanskrit texts (with a free 
English rendering) are given below :— 


The duty of the king is thus described— 
ahea aimag — 
amaaa aa Ai fafa ata | 
( i—i 1) 
The king should win the love and promote the welfare (of the coun- 


_trymen) by building bridges and roadside shelters and initiating measures 
28 the adornment and protection of the villages. 


= F Sa (Kautilya Arthashastra 3/10) 


.73. Ishta and Purtta.—The two basic concepts have been elabo- 


* pa To Ai 







Atri 46 ; ihk 6 
(Apararka page 24) 
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1.74. Next the consecration ceremonies. 
AAA ATMA TT Aaa Aaa 


Sfacst saree: | 
—areenute agit farses 
Now we shall deal with the “Pratishta” of step wells, wells, ponds, 
shelters and temples of gods. 
—Paraskar grihya 
Parisishtha 


qan aad ZA aaan faa Aaya: GAT | 
—arfaat treat to 179 

There should be Pratishtha and Utsarjana according to the prescribed 
ritual. 

Example (of the Utsarga formula)— 

I Sa ieee (name and gotra) hereby renounce this tank 
duly worshipped in favour of God Varuna for the benefit of all living 
beings. 

—(Dankriya Kaumudi, page 179) 
qari TAHAN aaaf Waxy | 
qaga TITA gfi it 
— TATA erga to 179, 216 


This water has been dedicated by me for the welfare of all beings 
so that it be an instrument for realising Dharma, Artha, Kama and 


Moksha every day and night. 
—Rajdharmakaustubha, 


pages 179, 216. 


RAT SAT | 
gaia Set: cart: efter ary | 
aq Fea: | A A TATANAN: 
gaard gonfctasrn: | 
— TATANAN ( by qaaa ) - 
Having pronounced the above formula, one should renounce, 
“Utsarjana”, “Utsarga”, “Tyaga —are all identical. 
3 203 ge 
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Now about water reservoirs. These are made by digging and are ol 
four kinds—wells, step wells, lakes and ponds. 


—Jalashayotsarga Tatva 
(by Raghunandan) 


Heal AS Aa WAATAAAAAA | 
qissai aa afenifa: gA | 
gaia fa asal at afaeat at AATA i 
— tra FIM amaf Jo 152 


A math should be gifted to Dwijas or ascetics at an auspicious 
time, after having filled it elaborately with furniture for sleeping and 


sitting and after having covered it with grass and decorated it with 
altars. 


—(Skandapurana Danchandrika, page 152). 
aecata :— 
yfa aa g AA BATAN | 
ammang AANE J TA i 
ATMA emat ad at wed FONT AT 
MAHA aama aSa TG N 
WAT a agai SeA TEI | 
mfa aif dfaa qafa aT N 
IATE AALAN fafa 
agek :— 
afaa amaA faaea AA: | 
arata enda, aa aat afa FAAA u 
maar a aha: THAT | 
arate g at Hal TAA aaa F NN 
` aaia aaa — 
AAT aT SASHA: | 
ansaa TET aga fear N 
SATIA fate a pief: | 
aikaa ca aral ar anafear | 
( gama gifa Afega |) 
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qadar aaee a: anal fadtaed | 
darat aset faatad Ferd || 
—Brehaspati 
1.75. Performance of the trust is ensured by appropriate texts— 
MAITI 3 
TAK gtheq afaa AA A: | 
aasaga Heal A ata, fawaraayd 1 
sadara 187 


He who steals communal wealth or violates the rules of a trust 
should be exiled from the country after being deprived of all wealth. 


—Yajnavalkya, 
Vyavaharadhyaya 187. 


at amaai Heat TAA afaay | 
fiaa arated cesta fasaad i ( 81219 ) 
( faafaa dfaa, safara ) 


He who, having truthfully undertaken a trust for the village, the 
country or community, violates it out of greed should be exiled from the 
country. 


(Manu, quoted in Smritichandrika, Violation of undertaking) 


— 





CHAPTER 2 


ESSENTIALS OF A RELIGIOUS AND CHARITABLE 
TRUST UNDER HINDU LAW 


I. ‘THE FOUR ESSENTIALS 


2.1. Essentials of a valid religious or charitable trust.—Having given 
you an outline of the fundamental ideas underlying religious and charit- 
able trusts in the Hindu system, I now propose to take you to the various 
aspects of the law on the subject as it is administered at the present day 
in India. I will begin with a discussion as to what are the essentials of 
a valid religious or charitable trust under Hindu law. In order that 
a proper and legally enforceable trust of this description may be created, 
it is essential, in the first place, that the object or purpose of the trust 
must be a valid religious or charitable purpose according to the rules 
of law by which the Hindus are governed at the present day. It is 
necessary, in the second place, that the founder or settlor should be capable, 
under Hindu law, of creating a trust in respect of the particular property 
which is the subject matter of trust. The third requirement is that the 
settlor should indicate with sufficient precision the purpose of the trust 
and the property in respect of which it is made, and the trust must comply 
with the requirements of law as-regards the form in which it is to be 
made. The last element is that the trust must not be opposed to the 
provisions of any law for the time being in force, an infringement of 
which makes it void or voidable in law. I will take up these four topics 
one after another. 


Il. CHARITABLE PURPOSE 


2.2 Charity—what it means.—The expression “charity” or ‘charitable 
purpose’ does not admit of a rigid definition. For the purpose of conveying 
its legal sense, one can, at the most, enumerate its various aspects or 
characteristics, as they have been recognised by the law of a particular 
country. 





In India, our courts of law used to be inclined more or less to look 
to the decisions of English courts for guidance in those matters whether 
the indigenous authorities were scanty or insufficient. It would not, 
therefore, be improper if I bring my discussion with a short resume of 
=- the English law on the subject. 


2.3. Meaning of charity in English law.—The word “charity” has 
54 
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acquired a technical meaning in English law, which is somewhat different 
from its popular meaning. In popular language, again, “charity” is 
used both in a limited and in a wider sense. In its restricted sense, 
“charity” is synonymous with relief of poverty, and a charitable purpose 
consists in relieving poverty.’ “I think,” said Lord Bramwell in Commis- 
sioners of Income Tax v. Pemsel,” “a charitable purpose is where assistance 
is given to the bringing up, feeding, clothing, lodging and education of those, 
who from poverty or comparative poverty stand in need of such assistance.” 
Lord Herschell was probably inclined to accept the larger meaning of 
the word “charity” when he said in the same case that even in its popular 
conception charitable purpose is not limited to the relief of wants 
occasioned by lack of pecuniary means. “Many examples may, I think, 
be given,” observed His Lordship, “of endowments for the relief of human 
necessities which would be as generally termed charitable, as hospitals 
or alms houses where nevertheless the necessities to be relieved do not 
result from poverty in its limited sense of lack of money ...........-... I 
think that the popular conception of a charitable purpose covers the 
relief of any form of necessity or destitution, or helplessness which excites 
the compassion or sympathy of men and so appeals to their benevolence 
for relief.“ 


But charity in its legal sense has neither the wider nor the restricted 
meaning that is attributed to it in ordinary language. “The legal 
meaning of charity is neither dependent upon nor co-terminous with its 
popular sense.“ If one examines the large mass of judicial decisions on 
the point, the conclusion would be irresistible that while, on the one hand, 
the legal meaning of charity embraces within its scope various cases which | 
could not be deemed charitable in the ordinary sense, yet, on the other — 
hand, many objects are excluded which are popularly ——— as charit· 


able. | — a : 
III. STATUTE OF CHARITIES = EE 

2.4. Law of charity in England based upon the Statute of Elizabeth. — — 
The foundation of the law of charitable uses in England is the Statute Ea 
of Elizabeth.“ The object of the Statute was to provide a new ers * ai 
















for the reformation of abuses Hin regard to charities, but in the preamb 
a list of charities was given, “so varied and comprehensive that it 


the practice of courts to look upon it as a sort of index « or chart. pre — _ The 
. Te Wat w — a — 


41 Baird’s Trustees v. Lord Advocate, (1888) 15 Sess. Cas. Ath Ser. j 
law). 

42 Commissioners of Income Tax v. Pemsel, (1891) A.C. 531, 543 

43 Commissioners of Income Tax v. Pemsel, (1891) AC. 5 

* 44 Commissioners of Income Tax v. “Pemsel, | (1891 : 
— Macnaghten). — — — 
— 45 Statute of Elizabeth, 43 Eliz. Ch. 4 — 

Sea AG. Commissione of Income Tax v. 
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Statute itself was repealed in 1888 by the Mortmain and Charitable Uses 
Ac, but the preamble was expressly preserved until it was repealed“ in 
1960. The enumeration of charitable uses as given in the preamble to 
the Statute is not considered to be exhaustive, as it is rather illustrative, 
and the rule is that “those purposes are charitable which the Statute 
enumerates or which by analogies are deemed to be within its spirit or 
intendment.’* 

The charities mentioned in the preamble to the Statute are as 
follows :— 

The relief of aged, impotent, and poor peoples’ the maintenance of 
the sick, and maimed soldiers and mariners, schools of learning, free 
schools, and scholars in universities, the repair of bridges, ports, havens, 
causeways, churches, sea-banks and highways; the education and prefer- 
ment of orphans ; the relief stock or maintenance of houses of correction ; 
the marriage of poor maids; supportation, aid and help of young trades 
men, handicraftsmen and persons decayed ; the relief and redemption oi 
prisoners or captives. It will thus be seen that the Statute comprises 
many things, e.g., repair of bridges, ports, harbours, causeways etc., which 
are objects of benefit not to the poor only, but to the entire community 
consisting of both the rich and the poor. 


2.5. Different classes of charity. —Lord Macnaghten in his celebrated 
judgment in Commissioners of Income Tax v. Pemsel, laid down that 
the charitable purposes which conie within the language or spirit of the 
Statute of Elizabeth could be grouped under four heads, to wit : —(1) relief 
of poverty, (2) education, (3) the advancement of religion, (4) other 
purposes beneficial to the community not coming under any of the preced- 
ing heads. All purposes falling within these divisions are prima facie 
charitable, provided they are of a public nature, that is to say, when the 
object is to benefit the community or some part of it, and not merely 
particular private individuals or a fluctuating class of private individuals 
pointed out by the donor.” Commenting on this definition formulated 
by Lord Macnaghten, Russel, J., said in Re Hummeltenberg, “no matter 
under which the four classes of gift may prima facie fall, it is still in 
my Opinion necessary (in order to establish that it is charitable in the 
legal sense) to show—{1) that the gift will or may be operative for the 
public benefit, and (2) that the trust is one, the administration of which 
the court itself could, if necessary, undertake and control.” 


47 The Charities Act, 1960. 


48 Vide Morice v. Bishop of Durham, (1804)9 Ves. 405 ; affirmed (1805)10 Ves. 522. 
49 Commissioners of Income Tax v. Pemsel, (1897) A.C. 531, 583. 


50 Halsbury, Laws of England, 3rd Ed., Vol. 4, pages 209-210. 
~l Re Hummeltenberg, (1923)1 Ch. 237. 
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IV. PUBLIC BENEFIT 

2.6. Distinction between public and private purpose—Gifts for 
individuals.—The line of distinction between a public purpose and a 
purpose which is not public is very thin and technical and is difficult of 
an easy definition. Tudor?’ in the 5th edition of his book on ‘Charities’ 
thus summed up the principles deducible from the cases on the subject : 

“If the intention of the donor is merely to benefit specific individuals, 
the gift is not charitable, even though the motive of the gift may be 
to relieve their poverty or accomplish some other purpose with reference 
to those particular individuals which would be charitable if not so 
confined ; on the other hand, if the donor’s object is to accomplish the 
abstract purpose of relieving poverty, advancing education or religion 
or other purpose charitable within the meaning of the Statute of Elizabeth, 
without giving to any particular individuals the right to claim the funds, 
the gift is charitable.” 


(a) Poverty 


2.7. Relief of poverty.—There is some uncertainty in England as 
to whether relief of poverty is itself a public purpose.* Thus, gifts to 
the poor generally or gifts to particular classes of poor persons are 
charitable ; but gifts for the benefit of specific individuals, as for the 
children of the donor's tenantry or persons living in a certain street, or 
forming the members of a certain religious community, are not charitable, 
even though the express purpose of the donor was to relieve poverty.‘ 
On the other hand, trusts for relief of the poor of a particular town or 
parish,” or widows and orphans of a particular class or for the blind 
1esidents of a particular district, or for the poor clergymen and seamen 
of particular place have been held to be charitable.’ 

‘Trusts for the benefit of poor relations are charitable if they are not — 
limited to the statutory next of kin.’ In Bristow v. Bristow,* where the 
testator left money for the relief of “the poor of my little estate in 
Suffolk,” the gift was held to be charitable, although, if the gift had 
been solely for the purpose of benefiting the estate, it would not have 
been charitable. l 


Tudor on Charities (Sth Ed.) page 14, cited in this: book, 3rd Ed. pag — $ 


For a review of casses, see Re Scarisbricks will trusts, (1950) 1 All l 
and, on appeal, (1951)1 All E.R. 822; 95 S.J. 299. —— 


6 Tudor on Charities (Sth Ed.) pages 24-25. 
Carr v. Bedford, 2 Rep. Ch. 77. _ 
pa Bristow y. — a8425 Beavi 289. 
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Tudor on Charities, 5th Ed., p. 12, cited in the Ist edition of this book, p.400. — 
Tudor on Charities (6th Ed.) pages 15-26. sab * * 
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(b) Education 


2.7A.. Education.—The second category of charitable trusts’ in Lord 
McNaghten’s classification comprises trusts for education. These trusts 
need not be meant exclusively for the poor. Of course, there must be 
a public purpose, something tending to the benefit of the community. 
There must be general public benefit through the advancement or 
furtherance of some educational purpose. But if this important condition 
is satisfied, the scope of “education” would appear to be fairly wide in 
several respects. 

English case law on the subject is vast, and it is not necessary to 
go through the whole of it. However, attention can be usefully drawn 
to a few important points that emerge from the judicial decisions. A 
clear idea as to the position under the English law on the subject of 
trust may, I think, be of help when I proceed to deal in detail with 
the subject-matter of my lecture. That is my justification for referring to 
some illustrative decisions which deal with different facets of the problem. 

2.7B. Wide scope as regards method.—In the first place, education, 
at least according to the English cases, is not restricted to” the narrow 
sense of a master teaching a class—the school room type, It includes the 
education of artistic taste," the promotion or encouragement of those 
arts and graces of life which are, perhaps, the finest and best part of the 
human charactet.”"” It can be extended to the improvement of a useful 
branch of human knowledge and its public dissemination.” 

Farwell, J. in Re Lopes,“ while holding a gift for the support of a 
zoological garden to be charitable, observed : 

“A ride on an elephant may be educational. At any rate it brings 
the reality of the elephant and its uses to the child’s mind, in lieu of 
leaving him to mere book learning. It widens his mind, and in that 
broad sense is educational.” : 


These observations do raise the question where is the line to be 
drawn between educational and non-education purposes? The ensuing 
discussion attempts to deal with the width of the concept as also with its 
panak ons. 


2.70. Wide scope regarding the pen efictariesi Secondly; property 
held by a body corporate or unincorporate for the promotion of education, 


9 The portion relating to educational purposes has been totally re-written, having 
= regard to the important trends during the last twenty five years. 

10 ‘Philip Pettit, Equity and the Law of Trsuts, Ed. 1974, pages 171, 172. 

11 Royal Choral Society v. I.R. Comrs., (1943)2 All E.R. 101 (C.A.) (see infra). 
-12 Re Shaw's Will Trusts,- 19591 All E.R. 49, 55; (1952) Ch. 163, 172 (per 

Veaisey J.) (see infra). 

13 Incorporated Council of Law Reporting for England and Wales v. A. G., (1971)3 

All ER. 1029, 1046 ; (1972) Ch. 73, 102 (C.A.) (per Buckley, L.J.). 
AA Re — Bence Jones v. Zoological Society of London, (1931)2 Ch. 130, 136. 
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literature, science or the fine arts is technically held upon as a charitable 
trust.“* Education need not be for the poor only but might extend to 
the rich, and might extend to professional or commercial education as 
well as to higher education!” or technical education. 

Thus, the income of a Bar Council from investments held solely for 
legal education is not liable” to tax, being held for a charitable purpose. 
A trust for building or maintaining hostels attached to colleges is also 
a charitable trust." 

2.7D. Wide scope as regards non-traditional institutions.—Thirdly, 
subject to certain limitations which have been or will be noticed, the 
term “advancement of education” has always been?” construed widely in 
England. Gifts for the support of schools,” colleges and other educational 
establishments, or for their foundation, whether generally or in particular, 
are, of course, charitable. A school may be a charitable object, even 
if run on commercial lines, so long as the profits are to be ploughed back. 

So are gifts for the establishment of professorships, lectureships, 
fellowships, scholarships, prize essays, and other academic awards.” 

But education need not be of the institutional type. 

Thus, raising the artistic taste of the country for public performances. 
dramatic musical, or the like, would be an educational purpose. 

In Royal Choral Society v. LR.” the Court of Appeal in England held 
that cultivation and improvement of public taste in music and the other 
fine arts is education and thus falls within the category of charitable 
purposes 


14a Per Lord Herschell, L.C., In re Botham Strays, York, I.R. v. Scott, 3 T.C. 
134, 141; Cf. University of Bombay v. Municipal Commr. for Bombay, LL.R. 
16 Bom. 217. Kanga and Palkhiwalla, Income Tax, commentary on section l. 

15 Special Commrs. v. University College of North Wales, 5 T.C. 408, 414 (C.A.); 
Charitable Gadodia Swadeshi Stores v. C.I.T., (1944) I.T.R. 385, 387; ALR. 
1944 Lah. 465. 

16 Scottish Woolen Technical College v. I.R., 11 T.C. 139. 

17 C.1.T. v. Bar Council, Madras, (1943) I.T.R. 1; A.I.R. 1943 Mad. 137. 

18 Monie v. Scott, 1.L.R. 3 Bombay 281. Kanga and Palkhiwalla, Income Tax, 
commentary on section 2(15). 

19 see infra. 

20 Rughoy School, (1627), ‘Duke 80; Keeeton, Modern Law of Charities, (1962), 
page 73; Gilchrist, Enducational Trust, (1895)1 Ch. 367. 

21 Abbey Malvern Wells Ltd. v. M.L.G.P., (1951) Ch. 728, distinguishing Re Girls’ 
Public Day School Trusts, (1951) Ch. 400. 

23 Jesus College, (1616), Duke 78; A.G. v. Margaret and Requis Professors at 
Cambridge, (1682)1 Vern. 55; Keeton; Modern Law of Charities, (1962) page 73. 


24 See Shakespeare Memorial Trust, In Re., (1923)2 Ch. 398; LR. v. Glasgow a é 


Musical Festival Assn., 11 T.C. 154. But Cf. Tennent Plays Ltd. v. I.R 
30 T.C. 107 (CAJ; Associated Artists Ltd. v. I.R., 36 T.C. 4995 i 
Palkhiwalla, Commentary on the Income-tax Act, 1961. 
25 Royal Choral Society v. R., (1944) I.T.R. Suppl. 13; 
All E.R. 169 L.J. 100. 
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2.8. Wide scope as regards territorial extent.—Fourthly, there are 
no territorial limitations. The advancement and propagation of edu- 
cation and learning in any part of the world and the increase of knowledge 
among men are charitable purposes.” 

2.8A. Wide scope as regards subject matter.—Fifthly, as to the 
subject matter of the trust, the concept of education is fairly wide.” For 
example, a gift for an educational purpose is none the less charitable 
because it contemplates a- particular type of education,” including 
commercial education.~ We have already referred to legal education. 

2.8B. Re Shaw’s Will Trusts.” —Usually regarded as an exceptional 
case, may be of interest in this context. The testatrix, who was the 
wife of George Bernard Shaw, bequeathed the residue of her estate upon 
trusts (inter alia) for the teaching, promotion and encouragement in 
Ireland of self-control, elocution, oratory, deportment, the arts of personal 
contact, of social intercourse and the other arts of public and private life. 
It was held that these were wholly educational in character and constituted 
valid charitable trusts. 

2.8C. In Re Gott," a gift to the Leeds University for a scholarship 
ior male students of “British and Christian Parentage” was held good as 
a charitable gift. 

The education of a particular class of persons may also fall within 
charity.” 

2.8D. Limitation.—While these propositions illustrate the width of 
ihe concept, one limitation should also be noted. It is not enough that 
the object should be educational in too general a sense in which all 
experience may be said to be educative.” 


2.8E. Research.—The fluctuations in the concept of education are 
illustrated by the case of research. Harman, J. observed :* 


“If the object be merely the increase of knowledge, that is not in 
itself a charitable object unless it be combined with teaching or 


26 Whicker v. Hume, (1858)7 H.L.C. 124, 155. 

27 See infra. 

28 Income Tax Commissioners v. Pemsel, (1891) A.C. 531. 

29 Re Koettgen’s Will Trusts, (1954) Ch. 252. 

30 Re Shaw’s Will Trusts, (1952) Ch. 163. 

31 In re Gott, (1944) Ch. 193; (1944)1 All E.R. 293. 

32 Cf. Clayton v. Tamsden, (1943) A.C. 320; (1943)1 All E.R. 16. 


E) “AG. v. Longsdale Earl, (1827)1 Sim. 105; Keeton, Modern Law of Charities, 
(1962) page 93. 


= 34 IR. Comrs. v: Baddeley, (1955)1 All E.R. 525, 529; (1955) A.C. 572, 575, 


585 (BL) (per Lord Simonds). 


35 Per Harman, J. in Re Shaw, (1957)1 All E.R. 745, 752, compromised (1958)1 


All E.R. 245 (C.A). > 
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education,” for otherwise there would be no element of public benefit. 
This view patently appears to be too technical and narrow. 


Fortunately, it has since been explained” that education was used 


here in a wide sense “certainly extending beyond teaching, and that the 
requirement is that, in order to be charitable, research must either be 
of educational value to the researcher or must be so directed as to lead 
to something which will pass into the store of educational material, or 
so as to improve the sum of communicable knowledge in an area which 
education may cover—education in this last context extending to the 
formation of literary taste and appreciation.” 


The ambiguity of the concept of education was noted by Aristotle,’ 


He said : 


WAS things ares. a mankind are by no means agreed about the 


things to be taught, whether we look to virtue or the best life. Neither 
is it clear whether education is more concerned with intellectual or moral 
virtue. The existing practice is perplexing : no one knowing on what 
principle we should virtue, or should the higher knowledge be the aim 
of our training; all three opinions have been entertained. Again about 
the means there is no agreement: for different persons, starting with 
different ideas about the nature of virtue, naturally disagree about the 
practice of it.” 


2.8F. Comment as to ambiguity.—Considering the widespread impact 


of charities and similar foundations on education in all countries, it is 
surprising that the law on the subject is in a somewhat obscure condition. 
Private philanthropy is older than Christianity, as a social institution. 
But, today, in combination with other agencies, charitable foundations 
make a great impact on the social structure, particularly in the field of 
education. 


2.8G. Supreme Court case on educational trusts under Income Tax 


Act.—Reference may now be made to a judgment of the Supreme Court” 
relating to educational trusts. For understanding the issues, it is desir- 
able to quote the definition of “charitable purpose” in the Income Tax 


Act. 


“Charitable purpose” was defined in section 4(3) of the Indian 


Income Tax Act, 1922, as under: 


36 


Lok Shikshna Trust v. I.T.C., ALR. 1976 S. 3 
z F É mee 4 * — an — 


~ 


“In this sub-section ‘charitable purpose’ includes relief of me poor, —— 












Cf. Re Macduff, (1896)2 Ch. 451, 472; (1895-99) All E.R. Rep. 
(C.A.) per Rigby, J. “Education is no doubt a charitable purpose 
statute, learning is not.” 


Re Hopkin's Will Trusts, (1904)3 — E.R: 46, 52; (1965) Ch. 6 € 
Wilberforce, J.). ANG, a 


See M. Newark and Alec Samuels in (1965)29 — cer 
Aristotle, Politics, Book viii. 2. 1337 35. | 
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education, medical relief, and the advancement of any other object of 
general public utility.” 

The definition of “charitable purpose” was given in section 2(15) ot 
the Income-tax Act, 1961, as follows : 

(15) ‘Charitable purpose’ includes relief of the poor, education, 
medical relief, and the advancement of any other object of general public 
utility not involving the carrying on of any activity for profit.” 

2.8H. The question to be decided in the case was whether the trust 
in question was for a “charitable. purpose” within the meaning of the 
Income-tax Act, 1961. 

Clauses 2, 6, 10, 14, 16 and 18 of the trust deed of the appellant 
read as under : 

“2. The object of the Trust shall be to educate the people of India 
in general and of Karnatak in particular by 

(a) establishing, conducting and helping directly or indirectly 
institutions calculated to educate the people by spread of knowledge on 
all matters of general interest and welfare ; 

(6) founding and running reading rooms and libraries and keeping 
and conducting printing houses and publishing or aiding the publication 
of books, booklets, leaflets, pamphlets, magazines, etc., in Kannada and 
other languages, all these activities being started, conducted and carried 
on with the object of educating the people ; 

(c) supplying the Kannada-speaking people with an organ or organs 
of educated public opinion and conducting journal in Kannada and 
other language for the dissemination of useful news and information and 
for the ventilation of public opinion on matters of general public utility ; 
end 

(d) helping directly or indirectly societies and institutions which 
have all or any of the aforesaid objects in view.” 

2.81. It was held by the Supreme Court that the object of the 
apg t-trust was “the advancement of any other object of general public 
utility,” but not “education” within the meaning of section 2(15) of the 
Income-tax Act, 1961. Since the trust in question was engaged in certain 
activities for profit, it was held not to be for a “charitable purpose” 
within the definition in the Income Tax Act, 1961. 
~ Expounding the meaning of the expression “education”, Khanna, J. 
observed :“ 

“The sense in which the word ‘education’ has been used in section 
2015) is the systematic instruction, schooling or training given to the 
> — in parat on; for the work of life. It also connotes the whole 


41 Pages 12, 14, para 5 in the Act. 
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course of scholastic instruction which a person has received. “The word 
“education” has not been used in that wide and extended sense according 
to which every acquisition of further knowledge constitutes education. 
According to this wide and extended sense, travelling is education, 
because as a result of travelling you acquire fresh knowledge. Likewise, 
if you read newspapers and magazines, see pictures, visit art galleries, 
museums and zoos, you thereby add to your knowledge. Again, when 
you grow up and have dealings with other people, some of whom are not 
straight, you learn by experience and thus add to your knowledge of the 
ways of the world. If you are not careful, your wallet is liable to be 
stolen or you are liable to be cheated by some “unscrupulous person. 
The thief who removes your wallet and the swindler who cheats you 
teach you a lesson and in the process make you wiser though poorer. If 
you visit a night club, you get acquainted with and add to your know- 
ledge about some of the not much revealed realities and mysteries of 
life. All this in a way is education in the great school of life. But that 
is not the sense in which the word “education” is used in clause (15) of 
section 2. What education connotes in that clause is the process of 
training and development in the knowledge, skill, mind and character 
of students by formal schooling.” 7 


Beg, J. who gave a separate concurring judgment, did not gö sö far Sos 
though he held, on the facts, that the trust was not for education within __ 
the meaning of the Income-Tax Act, 1961. May I venture to add mar — 
another view could have been taken in this case ? — 

(c) Religion—Superstitious uses > —— 


Fai 
ro 
* 


2.9. Gifts for religion.—As a general rule gifts for “religious purposes” X 
are prima facie charitable.“ As regards the advancement of religion, paries $ 
court -has not confined itself to the advancement of the tenets of — F 
church established by law. There was, at gue time, in England the lay a 
of Superstitious uses which rendered invalid “any trust which had for 
its object the propagation of the rites of a religion not tolerated | 
law.” The law was supposed to be founded on two Statutes, one p 
during the reign of King Henry VIII and the other in the time of 


Edward VI. 
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other Statute, which was I, Edward VI, Chapter 14, vested in the Crown 
certain chapels, chantries and lands which were dedicated to superstiti- 
ous uses. Although both these Statutes were limited in their scope and 
were confined to the specific cases menioned in them, they were consi- 
dered to have established that all gifts for superstitious uses were contrary 
to the policy of law.“ Thus, bequests for masses for souls, or for the 
maintenance of Roman Catholic Priests, monastery or convents or for 
the propagation of Jewish religion were held to be void. The Roman 
Catholic Relief Act of 1829 gave freedom of worship to the Roman 
Catholics, and Statues 9 and 10, Victoria, Ch. 29 extended these privileges 
to the Jews. Under the Roman Catholic Charities Act of 1832, Roman 
Catholics were allowed to acquire and hold property for religious 
purposes. 


2.10. Gift celebration of masses not void as gift to superstitious 
uses.—The celebration of masses was, however, still considered illegal 
and superstitious ; the leading pronouncement on this point is to be 
found in the case of West v. Shuttleworth® which was decided by 
Sir Charles Pepys, who afterwards became Lord Chancellor Cottenham. 
In this case there was a bequest to certain named Roman Catholic 
Chapels for prayers for the soul of the testatrix and her deceased husband. 
The bequest was held to be illegal under the Chantries Act of Edward 
VI. This decision was followed in several later cases,“ but was ultimately 
overruled by the House of Lords in Bourne v. Keane,“ which laid down 
that a bequest of personal estate for masses for the dead was not void as 
a gift to superstitious uses. 


2.11. Celebration of masses whether charitable purpose.—However, 
this decision,“ although it held that gifts for saying prayers for repose 
of souls of the deceased were not illegal on the ground of the uses being 
superstitious, did not decide that such gifts were necessarily charitable 
according to the tenor. Such gifts might not be valid charitable gifts, 
if they were in the nature of private charities and led to no public benefit. 
Even when no question of superstitious use is involved, a trust to provide 
a private chaplain or for performing religious ceremonies in honour of 
particular deceased persons and similarly bequests for building or main- 
taining the vaults or tombs of the testator or his family, not within a 
church, are not charitable purposes.“ It is when the religious purposes 


44 Tudor on Charities, 5th Ed. page 20. 
45 West v. Shuttleworth, (1835) My. & K. 684, 4 L.J. Ch. 115. 


46 Vide Health v. Chapman. (1854)2 Drew. 417; In re Blundell's Trust, (1861)30 
Beav. 360; Re Fleetwood, (1880)15 Ch. D. 594. 


47 Bourne v. Keane, (1919) A.C. 815. 
48 Bourne v. Keane, (1919) A.C. 815. : 
_ 49 Tudor on Charities, 5th Ed. pages 15-16. 
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tend directly or indirectly to the instruction or edification of the public 
that they are considered valid charitable purposes in law. In the case of 
In re Caus Lindeboom v. Camile,” Luxmoore, J. held that a gift for the 
saying of masses is charitable, as being for the advancement of religion, 
because it enables a ritual act to be performed which is the central act 
of the religion of a large proportion of Christian people and because it 
assists in the endowment of priests whose duty it is to perform the act. 


2.12. Gift for religion when public feeling is lacking.—It would then 
be seen that the test for deciding whether a religious object is charitable 
or not in the legal sense varies from generation, and generally speaking, 
the law has successively grown more tolerant and, if I may say so, more 
charitable. But even when the object is religious in the proper sense, 
if the element of public benefit is totally lacking, the trust will not be 
enforced as a charitable trust. In Gilmour v. Coats,’ the question arose 
whether the dedication of property for the purposes of a Carmelite con- 
vent was charitable in the legal sense. The convent comprised an. associa- 
tion of strictly cloistered and purely contemplative nuns who devoted 
themselves entirely to worship, prayer and meditation and engaged in 
no activities for the benefit of anyone outside their own association. They 
were regarded, however, in the Roman Catholic Church as causing, by 
means of their private worship, prayers and meditations, the intervention 
of God to bring about the spiritual improvement of members of the 
public outside the convent and also is providing an example for self- 
denial and concentration on religious matters which was of spiritual 
value to the public. It was held by the House of Lords that the gift was 
not charitable. 


The principal ground? on which an argument was advanced that the 
trust was charitable was that its purpose was the advancement of religion 
in such a way as necessarily to benefit the public, in the first place, by 
means of the divine intervention to the spiritual advantage of the public. 
The crucial reasoning on which the decision is based may be quoted 
from the leading judgment of Lord Simonds who observed as follows : 


“It is, no doubt, true that the advancement of religion is, generally 
speaking, one of the heads of charity, but it does not follow from this that 
the court must accept as proved whatever a particular church believes. 
The faithful must embrace their faith believing where they cannot prove: 
the court can act only on proof. A gift to two or ten or a hundred 


cloistered nuns in the belief that their prayers will benefit the world at _ 
large does not from that belief alone derive validity any more than does AEA 


Gilmour v. Coats, (1949)1 All E.R. 848; (1949) A.C. 426 (H.L). 
See judgment of Jenkins, J. in Re Coats Trust, (1947)2 All ER 
quoted in Re Coats Trust, Q248)1 AU E.R. 521, oa BL Eve S 


the Court of Appeal bia ee — 


50 In re Caus Lindeboom v. Camile, (1934)1 Ch. 162. 
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the belief of any other donor for any other purpose. The importance of 
this case leads me to state my opinion in my own words but, having 
read again the judgment of Lord Greene, M.R., I will add that I am in 
full agreement with what he says on this part of the case.” 


It was held further that the benefit to be derived by others from 
the example of pious lives was something too vague and intangible to 
satisfy the test of public benefit. Their Lordships followed an earlier 
decision of Wickens V.C. in Cocks v. Manners where a gift to a Domini- 
can convent which consisted of Roman Catholic females living together 
by mutual agreement in a state of celibacy for the purpose of sanctifying 
their own lives by prayers and contemplation was held not to be a 
charitable trust, and hence void on the ground of perpetuity. 


2.12A. Gifts for religion in general terms.—Gifts for the advance 
ment of religion in general terms are valid. Thus, a trust could he 
created for ‘promoting religion,’ for ‘the worship of God,’ for ‘the spread 
of gospel’ or for “Christian amity’ or ‘to be used in the service of my 
Lord and the master.* Gifts for the propagation of religious doctrines 
differing from those of the established church are not void unless they 
inculcate doctrines adverse to the foundation of all religion and are 
subversive of all morality. In Bowman v. Secular Society Ltd. Lord 
Parker observed that “a trust for the purpose of any kind of monitheistic 
theism would be a good charitable trust, and that it is “not illegal or 
contrary to public policy to deny the authority of the Old or the New 
Testament.” 


(d) Other Charitable Purposes 


2.13. Other charitable purposes.—The fourth division of charitable 
trusts, as classified by Lord Macnaghten, comprises a variety of purposes 
beneficial to the community which do not fall under any of the previous 


. heads. They must be public in character, but, save and except this, it 
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is difficult to say what other precise elements are necessary in order to 
entitle them to be regarded as valid charitable trust in law. As was 
observed by Chitty, J., in Re Foveaux,’ “the best that can be done is to 
consider each case as it arises upon its own special circumstances.” 


2.13A. Gifts to life saving socièties are charitable.—Gifts for saving 


life, e.g, by providing life boat, or in favour of institutions like the 
Royal National Life Boat Association, of the Royal Humane Society are 


charitable. Gifts to promote happiness of mankind by encouragement 


3 Cocks v. Manners, (1871) L.R. 12 Eq. 574. 
4 Halsbury, 3rd Ed., Vol. 4, Charities, page 222. 
5 Thornton v. Howe, (1862)31 Beav. 14. 


6 Bowman y..Secular Society Ltd., (1917) A.C. 406. 


7 In re Foveaux, (1895)2 Ch. 501. 
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useful arts or for improvement of agriculture or for preservation of vege- 
tables and animals useful to men come under this category.® 


2.14. Prevention of cruelty as charitable purpose.—Prevention of 
cruelty to animals, if the animals are useful to man, would be regarded as 
a charitable purpose. In the case of University of London v. Yarrow,’ 
there was a bequest for establishing an institution for investigating, 
studying and curing maladies, distempers and injuries to which quadru- 
peds and birds useful to man might be found subject, and the bequest 
was held to create a valid charitable trust. Prevention of cruelty to 
animals whether domestic or not has itself been regarded as a charitable 
object. Thus, gifts to a society for promoting prosecutions for cruelty 
to animals whether domestic or not has itself been regarded as a chari- 
table object. Thus, gifts to a society for promoting prosecutions for 
cruelty to animals” or for founding an anti-vivisection society" have been 
held to be charitable. In re Foveaux,™ Chitty, J. observed as follows : 


“Cruelty is degrading to man, and a society for the suppression of 
cruelty to the lower animals whether domestic or not has for its object 
not only the protecion of the animals themselves, but the advancement 
of morals and education among men. The purpose of these societies, * 
whether they are right or wrong in the opinions they hold, is charitable 
in the legal sense of the term.” : 


2.15. Suppression of vivisection held not to be _ charitable-—The 
decision in Re Foveaux™ is, however, no longer good law as it has been 
expressly overruled by the House of Lords in National Antivivisection . 
Society v. Inland Revenue Commissioners,* where it has been held that __ 
a society which has its object securing an alteration of the law by provi- — 
ding for the total suppression of vivisection is not a body of persons — 
established for charitable purposes only within the meaning of the 
Income-tax Act. In the opinion of the majority of the Law Lords (Lor 5 
Porter dissenting), any assumed public benefit in the direction of t * 
advancement of morals and education of the public is far out-weigh ed EEA 
in such cases by the detriment to medical science and research and conse- — 
quently to public health which would result if the society — l 
achieving its object. It was further held that, the main object c 
society was political inasmuch as it aimed at a revision of a 
law relating to BING a E SOS ae aa 

















© 8 ‘Tudor on Charities, page 38. ty — * — Fees 
De University of London v ee arrow, (1 

oar 10 Re — Ch. D. 472. TN 

—— 952 ae — 





— 





ENT OF 
CENTRAL LIBRARY 


AE O ESSENTIALS OF A RELIGIOUS & CHARITABLE TRUST UNDER HINDU LAW 


2.16. Trusts for benefit of animals.—In all the “animal cases” that 
have been decided by the Courts of England, the cardinal principle seems 
to be that a trust in favour of animals depends for its validity on the 
question whether such a gift produces benefit to mankind. “So far as 
I know,” observed Russel, L.J. in Re Grove Grady, “there is no decision 
which upholds a trust in perpetuity in favour of animals upon any other 
ground than this, that the execution of the trust in the manner defined by 
“the creator of the trust must produce some benefit to mankind............ 
In my opinion the court must determine in each case whether the trusts 
are such that benefit to the community must necessarily result from their 
execution.” | 

This enunciation of the law was, in a way, accepted by the House 
of Lords in the National Antivivisection Society v. Inland Revenue Com- 
missioners referred to above. Prevention of cruelty to animals might have 
the result of developing the finer side of man and, in that sense, might 
lead to advancement of public morals. In the House of Lords case cited 
above, such benefit was held to be far out-weighed by suppression of 
Vivisection which was beneficial to human beings. When, however, no 
such question is involved, any trust for relieving the sufferings of old 
or maimed animals would be a good charitable trust. In re Moss, 
Hobrough v. Harvey,” the question arose as to the validity of a disposition 
for the welfare of cats. A testatrix directed by her will that her lease- 
hold house should be sold and one-half of the proceeds of sale be given 
to a certain person “for her to use at her discretion for her work for 
the welfare of cats and kittens needing care and attention.” It was held 
that the gifts were valid inasmuch as they were calculated to develop 
the finer side of human nature, of which care for old and sick animals 
was a manifestation and therefore were for the benefit of mankind. 


2.17. Propagation of controversial doctrines may be charitable.— 
The propagation of particular doctrines, even if they are controversial, 
may be charitable. But if the doctrines are contrary to public policy 
and subversive of all religion and morality, the gift in support of them 
fails.” In Bowman v. Secular Society Ltd.,* Lord Parker said : “A trust 
for the attainment of political objects has always been held invalid, not 
because it is illegal, for everyone is at liberty to advocate or promote 
by lawful means a change in the law, but the court has no means of 
judging whether a proposed change in the law will or will not be for 
public benefit and therefore cannot say that a gift to secure the change 


is a charitable pue In Re Scowcroft? the vicar of a parish by his will 


ia te “Re Grove Grady, (1929)1 Ch. 557. 

16 Re Moss, Hobrough v. Harvey, (1949) All E.R. 495. 
Ere Russel v. Jackson, 10 Ha. 204. 

18 Bowman v. Secular Society Ltd., (1917) A.C. 406, 442. 
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devised to the vicar for the time being a building to be used as a 
village club and reading room, to be used for the furtherance of conserva- 
tive principles, and religious and mental improvement and to be kept 
free from intoxicants and dancing. Sterling, J. held that it was a good 
charity. “It is either a gift,” thus observed the learned judge, “for the 
furtherance of conservative principles in such a way as to advance 
religion, and mental improvement at the same time, or a gift for the 
furtherance of religion and mental improvement in accordance with 
conservative principles and in either case the furtherance of religious and 
mental improvement is in my judgment an essential part of the gift.” 
The point whether the propagation of conservative principles alone would 
be charitable was left undecided. In Re Tetley,* a testator by his will 
directed his trustees to apply one-fifth of the residuary estate “for such 
patriotic purposes or objects and such charitable institution or institutions 
or charitable object or objects in the British Empire as they in their 
absolute discretion should select.” The Court of Appeal heid that the 
words of the gift must be read disjunctively and that since the trustees 
could apply the trust property for non-charitable purposes under it, the 
trust was void. 


‘This decision was upheld by the House of Lords. In the House of 
Lords, Lord Haldane pointed out that a distinction exists between a 
patriotic intention and a charitable intention and this distincion is not 
omly in language but also in substance. “In the case of a gift for charitable 
purposes,” observed His Lordship, “there is a desire to profit people who ~ 
would not be profited without a gift—that is the dominant motive. — 
the case of patriotism there is a desire to fulfil one dominant purpose, that —— 
is to benefit the cause of the country to which you belong. Those-arew 
two different heads of intentions, different perhaps not in such a way 
that they never overlap but in such a fashion as to distinguish ‘the one 
-class from the other.” —— 


2.18. In Bonar Law Memorial Trust v. Commissioners. of Inland | NA 
Revenue the objects of the trust were specified as follows :—(a) to ees 


ne 


honour the memory of a great statesman (Mr. Bonar Law) ; (b) to presenter. Lo ake 
a great and beautiful historical building from destruction ; KON to 2 ise. 
the said mansion, house and gardens and park to be used for the | pul 
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that inasmuch as the last clause gave the governing body authority to 
promote lectures which might be made propaganda for a political party, 
the purpose could not strictly be termed charitable. 

In Russel v. Jackson,” the propagation of socialistic doctrines was 
held to be charitable, provided on enquiry they were not found illegal. 
The decision has been criticised by Tudor” as inconsistent with the Bona? 
Laws case and as not likely to be followed. 

It seems that when the object is charitable, the fact that the object 
is to be attained by political means does not affect its basic character. 
‘Thus, a gift to a fund for financing a Bill before Parliament to establish 
a new seat at Birmingham was declared charitable™ But, on the other 
hand, Rowlatt, J. held that the promotion of temperance by purely 
political means was not charitable. 


2.19. Sports and recreation may be charitable purposes.—A trust 
for the benefit of the inhabitants of a particular place or a particular 
country or borough is always charitable. Thus, gifts for supplying a 
town with water or gifts to a Municipality for relief of poor rates are 
good charitable gifts. The promotion of a particular game or sport in 
which the participants indulge for their own amusement is not a charit- 
able purpose,” the benefit to the community being indirect. In the case 
of Re Hadden, Public Trustee v. More,” a testator gave the residue of 
his estate, inter alia, for establishing at Nottingham or other place of the 
working people, playing fields, parks or gymnasiums’ which will give 
recreation to as many people as possible. It was held that the object was 
charitable, as the dominant object of the testator was the health and welfare 
of the working classes. In Re Dupree’s Trust, a trust for encouragement 


of chess playing among boys and youths in Portsmouth was held to be 
charitable. 


2.19A. Spiritual mediums.—In re Hummeltenberg,™ 
ment of a college for the training of spiritualists’ mediums 
to be charitable. This case is the leading authority for the proposition 
that where the question arises as to whether a particular ‘purpose is 
charitable or not, the decision rests entirely with the court. The fact 


that the donor’s own opinion was that the object was charitable is not 
enough.” 


the establish- 
was held not 


22 Russel v. Jackson, (1952)10 Ha. 204. 
23 Tudor on Charities, 6th Ed. (1967), page 33, footnote 40. 
24 Re Villiers Wilkes, (1895)72 L.T. 323. 

25 Inland Revenue Commissioner v. Temperance Council 
; (1926)42 T.L.R. 618; 10 Tax Cases 748. 

26 Tudor on Charities, 6th Ed., (1967), pages 111, 112. 
27 Re Hadden, Public Trustee v. More, (1932)1 Ch. 133, 
28 Re Duppree’s Trust, (1945) L.J. Ch. p. 1. 

29 Re Hummeltenberg, (1923)1 Ch. 237. 
30 Re Hummeltenberg, (1923)1 Ch. 237. 
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V. HINDU LAW AND CENTRAL LEGISLATION 


2.20. Religious & charitable purposes in Hindu law.—Religious and 
charitable purposes have nowhere been defined by Hindu lawyers. It was 
said by Sir Subramanya Ayer,-J. in Parthasarathi Pillai v. Thiruvengada,* 
that the expression “dharma” when applied to gifts means and includes, 
according to Hindu text writers, what are known as Istha and Purtta 
works. As I have said already in the first lecture,“ no exhaustive list of 
such works has been drawn up by the Hindu lawgivers, and they include 
all acts of piety and benevolence whether sanctioned by Vedas or by 
the popular religion, the nature of the acts differing at different periods 
of Hindu religious history. 

2.21. Charitable purposes—earlier Regulations.—Central legislation 
on the subject may now be considered. In the early Regulations both 
of the Bengal Presidency and of the Madras Presidency,” the expression 
used was “for pious and other beneficial purposes.” These purposes 
were not defined, but it was clear from the language and object of these 
Regulations that the word ‘pious’ was not confined to objects of a religious 
character, but included charitable objects in the secular sense as well. 


The Religious Societies Act (21 of 1860) provided for the registration 
of societies established for the preservation of literature, science or the 
fine arts, or the diffusion of knowledge or for charitable purposes.* It 
was held by the Allahabad High Court in Anjuman Islamia of Muttra v. 
Nasiruddin,® that “though the section did not provide for registration 
of a religious society, yet a religious society would come within the purview 
of the Act, as it would be degmed to be a society for charitable purposes.” 

In the Charitable Endowments Act, 1890,“ the expression ‘charitable 
purposes’ has been defined to include relief of the poor, education, 
medical relief, and the advancement of any other object of general utility, 
but not to include a purpose which relates exclusively to religious 
teachings and worship. ‘Thus, it seems that this Act is confined to 
charitable trusts of a purely non-religious character. The Religious and 
Charitable Trusts Act, 1920, does not give any definition of these 
expression. Properties dedicated for religious and charitable purposes $ 
are, under almost all systems of law, excluded from operation of the rule 


against perpetuity, and they are generally exempted from liability to pay — 


income tax,—subject to limitations which need not be gone into for the © 
present purpose. — — 


31 Parthasarathi Pillai v. Eee er Aaa; I.L.R. 30 Mad, - 340. 
32. Para lel ly Supra, gy rat 
33 Bengal Regulation 19 of 1810 ; Mddres Regulation 7 7 of 1817 ; 
lation 17 of 1827. | — rls 
34 Section 1, Religious — Act, 1860, ei of 1860). — 
35 Anjuman Islamia of Muttra v. Nasiruddin, LLR. 28 A <O 
Charitable Endowments Act, 1890 (6 of 189 — 
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2.22. Provision in Transfer of Property Act.—Section 18 of the 
Transfer of Property Act, 1882, provided that the rule against perpetuity, 
as well as the other limitations laid down in sections 16 and 17 of the 
Act, shall not apply in the case of a transfer of property for the benefit 
of the public, in the advancement of religion, knowledge, commerce, 
health, safety or any other object beneficial to mankind. By a long course 
of judicial decisions, similar exceptions have been read into section 114 
of the Indian Succession Act, 1925, which embodies the rule against 
perpetuity. 

2.23. Income Tax Act.—Section 4(3) of the Indian Income Tax 
Act, 1922, made the provisions of the Act inapplicable to— 

(i) Any income derived from property held under trust or othe: 
legal obligation wholly for religious or charitable purposes and in the case 
of property so held in part only for such purposes, the income applied, 
or finally set apart for application thereto. 

(ii) Any income derived from business carried on on behalf of a 
religious or charitable institution when the income is applied solely for 
purposes of the institution. 

(iii) Any income of a religions or charitable institution derived from 
voluntary contribution and applicable solely to religious or charitable 
purposes. 


“Religious purpose” was not defined in the section, but ‘charitable 
purpose’ was described as including relief of the poor, education, medical 
relief and the advancement of any other object of public utility. 


That Act was replaced by the Income-tax Act, 1961, the provisions 
whereof” as amended upto date, are of too specialised a character to be 
discussed here. 


2.24. Transfer by Hindus.—Section 18 of the Transfer of Property 
Act has been” made applicable to the Hindus by the amending Act of 
1929. Thus, in order that a Hindu religious or charitable trust may 
avoid the law against perpetuity or claim exemption from payment of 
income-tax in respect of the income derived from trust property, it is 
necessary that is should come within the purview of section 18 of the 
Transfer of Property Act on the relevant section of the Income Tax Act, 
1961, respectively. 


VI. Law IN INDIA AS TO SUPERSTITIOUS USES 


2.25 Law of superstitious uses not applicable to India.—These sec- 
tions, as you have seen, mention only the principal heads of charity as are 
known to English —— — and in interpreting these sections our courts 


37 The Income-tax Act, 1961. 
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have had to place reliance upon decision of English courts to a large 
extent. It cannot be denied that the pronouncements of English Judges 
have been, in many cases, of considerable assistance to our courts; but 
I must say that too rigid an adherence to the views expressed by English 
Courts is neiher commendable nor just. You have already seen® that 
the English law on the subject developed on the lines of the Statute of 
Elizabeth which has no application in India. Whether a particular object 
of trust can legitimately be described as charitable must depend on the 
customs and usages of the people, and the common opinion amongst 
the community to which the parties interested belong. 4 


This is particularly true in matters of religion. As was observed 
by West, J. in Fatima Bibi v. Attorney-General of Bombay, “objects 
“which the English law would probably regard as superstitious are allowable, 
and even commendable in Hindu law.” You should bear in mind in this 
connection that the Statutes against superstitious” uses which, at one time, 
were very much prominent in England were never extended to India, and 
were held not to apply even to non-Hindus. Das Merces v. Cones® is one 
of the earliest pronouncements on this point which held that there was 
no law against superstitious uses Operating in the case of a testator who 
was born and died in Calcutta. This decision was followed by Phear, 
J. in Andrews v. Joakim.* In this case the interest on certain Govern- 
ment Promissory notes was directed by the testator to be applied for 
performing of masses. It was held that the bequest was not yoid. In 
a still later Calcutta case a Hebrew merchant domiciled in Calcutta made 
a will by which certain bequests were made, inter alia, for giving alms 
tor the spiritual benefit of the testator. Markby, J. held that the English | ete 
rule of law which prohibited bequest of money to superstitious uses had CER 
no application in this country, but the gift was void for uncertainty, as 
it would be imposssible for the court in performing its duty of — BS 
tending the administration of the trust to determine as to which kind of- 
alms would be for the testator’s benefit according to the tenets of Jewis = 
religion.“ EERE 







Although the law of superstitious uses had no application in Ir dia, — 
and a trust created for such purposes could not be said to be ‘invalid in 
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Reverend Joseph Colgan v. Administrator-General of Madras.“ ‘There 
an Armanian lady died leaving a will whereby she bequeathed a certain 
sum of money to the executors with direction that the income thereof 
should be given for perpetual masses for “the benefit of her soul, and other 
souls in purgatory”. The validity of the gift was questioned and it was 
held that although the law of superstitious uses had no application in 
India, yet the bequest was void as offending the rule against perpetuity. 
It was said that in order to constitute charitable gift, it must be for the 
benefit of the public or a section of the public, but the saying of masses 
as directed by the testatrix could not be regarded as charitable, as they 
could at best confer solace on her or her family. This case was decided 
in 1892 and the learned Judges relied on the principle enunciated by the 
English courts in West v. Shuttleworth” and other cases that followed it. 
As I have said already not only the decision in West v. Shuttleworth 
has now been overruled by the House of Lords in Bourne v. Keane," 
but the saying of masses is itself held to be a charitable object, as it 
affords solace to a large number of Christian people and assists in the 
endowment of priests.” The view taken in this case therefore cannot 
be said to be good law even on the authorities of English courts as they 
stand at present. 

2.26. The Bombay view.—The same restricted view, it seems, was 
taken by the Bombay High Court in Limji Nowroji Banaji v. Bapuji.” 
There a Parsi testator by his will directed that the income arising from 
a one-third share of a bungalow in Bombay, to which he was entitled, 
should be devoted in perpetuity to “the performance of the Baj Rozgar 
ceremonies and the consecration of the Nirangdin and the recitation of 
the Yezashni and the annual Ghambar and Dosla ceremonies.” From 
the evidence adduced it was found that except mukiad which was cele- 
brated for the benefit of the deceased, all the other ceremonies were 
performed for the benefit of both the living and the dead. ‘hey were 
for consolation of the deceased and for propitiation of the frohars or 
guardian spirits, who correspond to the Pitris of the Brahmanas and the 
Names of the Romans. In the Ghambar ceremony, the entire Parsi 
community had~a share, though not always. In these circumstances it 
was held that as the ceremonies were to be performed for the benefit of 
individuals and not of the public, they were void as offending the rule 
against perpetuities. 

This decision cannot be said to be correct, and the right view was 

AJ 
46 LL.R. 15 Mad. 424. 
47 «2 My & K. 684. - 
48 Para 2.10, supra. 
49 (1919) A. C. 815. 
50 Vide in Re Caus (1934) 1 Ch. 162. 
51 LL.R. 11 Bom. 441. | 
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taken by Davar, J. in the subsequent case of Jamshedji Cursetji v. 
Soonabai* where the identical point came up for consideration. Here 
also there were properties bequeathed by a Parsi testator for the purpose 
of devoting the income thereof in perpetuity for the purpose of performing 
muktad baj, vyezashni, and other ceremonies, and they were held to be 
valid charitable trusts and as such exempt from the rule against perpe- 
tuity. The learned Judge held that in the earlier case proper materials 
were not placed before the court and that the performance of the muktad 
ceremonies was a religious duty imposed on the Zorastrians by the proved 
tenets of the religion they profess. The ceremonies themselves are acts 
of religious worship. They include worship, praise and adoration of the 
Supreme Deity and thanksgiving for all his mercies and they are believed 
by the Zorastrian community to bring down both temporal and spiritual 
benefits, not only on those who perform the ceremony but on the whole 
community, on their country and its sovereign—on all mankind and the 
universe. “If this is the belief of the community”, thus observed the 
learned Judge in his judgment, “and it is proved undoubtedly to be the 
belief of Zorastrian community,—a secular Judge is bound to accept that 
belief—it is not for him to sit in judgment on that belief, he has no right 
to interfere with the conscience of a donor who makes a gift in favour 
of what he believes to be in advancement of his religion and for the 
welfare of his community or of mankind.” 


2.27. These observations, if I may say so, apply with full — to 
trusts created by Hindus for religious purposes. Undoubtedly the court 
and not the donor is the judge, of whether an object is charitable. “Or not, 
but the court cannot enter into the merits of particular religious doctrine, - — 
and therefore must remain neutral. The divine service of a particular — 
religion is defined by the doctrines of the religion itself and no court 
can appreciate their spiritual efficacy, unless it knows these doctrines — a 
and hypothetically admits them to be true. In controversial matters the _ 
court cannot possibly decide whether the doctrines are beneficial t 
community or not. It has got to act upon the belief of the 
the community concerned, and unless these beliefs are per 
opposed to public policy, it cannot exclude — 
tul creed from the benefit of cha i 
expressed by Sir John Romilly in 
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maintain or reveal that she was with child by the Holy Ghost, and that 
a second messiah was about to be born of her body, and that her writings 
were a blasphemous and profane character. Sir John Romilly himself 
went through the writings of Joana South Cote, and found that there 
were much in her writings which were foolish, but there was nothing 
that was per se immoral or irreligious and he declined to declare the trust 
invalid. 


VII. ENCYCLOPAEDIC CHARACTER 


2.28. Hindu religions system.—The Hindu religious system is en- 
cyclopedic in its character ; it is not one particular form of faith but a 
commonwealth of faiths, and in it are found the different grades or strata 
of religious thought and culture beginning from idolatry and ending 
with the highest form of philosophical monism. In the case of Ranchod- 
das v. Parvati Bai, the counsel for the respondent,® while arguing his 
case before the Judicial Committee, invited attention to the fact that even 
providing milk for cobras in a temple was regarded asa religious act 
by the Hindus. I do not think that any court in India will uphold a 
religious trust the object and purpose of which is to provide milk for 
reptiles. These practices do not form part of the Hindu religion which 
is founded on the Vedas, and are mostly in the nature of an excrecence 
due to the contact of the Aryans with the aboriginal races of India. What 
is, on the fact of it, sinful or immoral, cannot certainly be countenanced 
by any court of law, but, save and except practices like those referred to 
above, the efficacy of religious rites and ceremonies must be determined in 
accordance with the ideas and beliefs that are entertained by traditional 
orthodox Hindus on the subject. 


IX. ILLUSTRATIVE CASES—IDOLS, SAMADHIS AND MUTTS 


2.28A. Gifts to idols.—Let me now refer to some illustrative cases 
under Hindu law. A Hindu can make a valid gift of property for the 
worship of an idol. Under the Hindu law, an idol as a symbol of certain 
religious purposes, is capable of being endowed with property, and it 
is a valid religious trust to dedicate property for perpetuating the worship 
of an idol“ That the idol is a household or family idol and is not 
meant for worship by the public does not make it the less a valid object 
of charitable trust. It was held. by Sargent, C.J. in Rupa Jagseth v. 
Krishnaji,* that the distinction which obtains in English law with respect 
to public and private charities is not to be found in the Hindu text. 
“The idol itself,” observed the Chief Justice, “as is explained in West & 


55 MRanchoddas v. Parvati Bai, L.R. 26 I.A. 71. 

56 Mr. Jardine, Q.C. 

57 Vide Mullick v. Mullick, Knapp. 215; Juggut Mohiny v. Sokhimany, 14 
M.I.A. 289; Shagabutty v. Guruprosanna, I.L.R. 25 Cal 112. 

58 Rupa Jagaseth v. Krishnaji, 1.L.R. 9 Bom. 169. 
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Buhler’s Hindu law, is looked upon as‘a kind of human entity the 
religious services of which are allowed by the Hindu law to be provided 
for in perpetuity.” 

Various kinds of endowment connected with worship of idols are 
recognised in Hindu law. There can be a gift in perpetuity for main- 
tenance of an idol which is already consecrated,” or which is to be estab- 
lished and consecrated in future,” or even for the celebration of certain 
specific rites of an idol.’ As to an idol to be established in future, it was 
observed in a Patna case? that although the image of the deity need not 
be in existence at the date of dedication, it was necessary that the donor 
should indicate with sufficient certainty the particular deity for the worship 
of which the property is dedicated. 

Trusts are generally created by Hindus for the establishment of a 
temple and setting up a particular deity therein,’ and it is regarded as 
quite proper to make provision for the celebration of pujas of such 
deities like Durga and Lakshmi who are worshipped periodically and of 
whom no permanent images are kept.‘ The building of a temple is 
itself a religious purpose, and so is the completion of a building left 
unfinished by the testator or founder.’ According to Hindu concepts, it 
is not a condition of a valid religious endowment that the deity should 
be worshipped at all times of the year. Endowments for the perfor- 
mance of annual pujas of images of deities which are consecrated tem- 
porarily once a year for worship and then consigned to water, or tor the 
casual -performance of Doljatra, Rasajatra and the like, are recognised by 
Hindu law, and endowments for such worship are valid.’ 


2.29. Building of Samadhis.—It has been held—and I think quite 
rightly—by the Madras High Court’ that the building of a samadhi or 
tomb over the mortal remains of a saintly person is nota charitable purpose 
according to Hindu law. Where, therefore, a founder directed a tempie 
to be erected only as an adjunct to a tomb or Samadhi of a holy person 
and provided for the performance of Guru Puja at the Samadhi, it was 
held that it did not constitute a valid charitable gift. 


59 Rajeswaree Debia v. Jogendra, 23 W.R. 278 (Cal.). 

60 Bhupati Nath v. Ram Lal, (1910) I.L.R. 37 Cal. 128 (F.B.). Sarab Sahh v. 
Ram Prasad, 1.L.R. 46 All. 130. 

1 Vythilinga v. Soma Sundram, 1.L.R. 17 Mad. 199. 

2 Somar Puri v. Shyam Narain, A.I.R. 1954 Pat. 586. 

3 Gokool Nath v. Isswarlochan, I.L.R. 14 Cal. 222; Lakhinarain v. Gosta, 41 
C.W.N. 759; A.I.R. 1937 Cal. 327. 

4 Prafulla Chandra v. Jogendra Nath, 9 C.W.N. 528. 

5 Mohar Singh v. Het Singh, I.L.R. 32 All. 337; Khub Lal v. Ajodkya Misir, 


(1926) LL.R. 43 Cal. 574. 


6 Brojobala v. Sri Saradiya Durgamata, 1.L.R. (1953)2 Cal. 268 ; ALR. 1953 


Cal. 285. | in fe 
7 Draivasundaram v. Subrahmania, 1.L.R. (1954) Mad. 854; Veluswami v. 
Dandapani, I.L.R. (1947) Mad. 47. See 2 omen 
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The question whether a settlement of property for the worship of 
and at a tomb or samadhi is valid according to Hindu law, came up fo 
decision before the Supreme Court in Saraswathi Ammal v. Rajagopal 
Ammal? It was held that the Hindu law did not recognise worship at a 
tomb as a religious purpose, and that, therefore, any dedication of pro 
perty for that purpose was not valid. Where the primary institution is 
a tomb, the mere presence of some idols around the samadhi and the 
observance of festivities with reference to them were held not to impress 
it with the character of a public temple so as to give jurisdiction to the 
Board under the Madras Hindu Religious Endowments Act, 1927. 


But, where the institution was founded as a temple, and the founde 
and the succeeding trustees described themselves as trustees of the 
temple, and proceedings were taken under section 92 of the Civil Proce- 
dure Code on the footing that it was a public temple, without challenge 
to the jurisdiction of the court, the fact that when the temple was built 
a tomb was also constructed therein for a sacred person did not alter its 
character as a public temple as defined in the Madras Hindu Religious 
Endowments Act.” It has also been held” that if an institution answers 
the description of a Mutt or temple, it does not lose its character as such 
merely because it owes its origin to the tomb of a great saint. Where a 
building was constructed in memory of a Guru, who was regarded as an 
incarnation of God, and his image was installed in it and regularly wor- 
shipped, it was held that the institution was religious endowment of the 
same character as a temple, and was a juristic person, and its manager 
was in the same position as a shebait. It should be noted that in this 
case there was no question of worship of tomb, but worship of a saint 
defined as God.” 

In Ramanasramam v. Commissioner of Hindu Religious and Chari- 
table Endowments, Madras,* the question was whether a shrine called 
the Mathru Bhuteswar temple was a Hindu religious endowment as 
defined in section 6(17) of the Madras Act 19 of 1951. It was held that 
the temple in question was only a Samadhi, and could not be recognised, 
as a temple, and that it was only an adjunct to the Ramanasramam 
which was a public religious trust of cosmopolitan character, and not a 
Hindu religious endowment falling within the Madras Act 19 of 1951. 


8 Saraswathi Ammal v. Rajagopal Ammal, (1954) S.C.R. 277. 
9 Bodendraswami Mutt v. H.R.E. Board, A.I.R. 1954 Mad. 1027. 
10 Ratnavelu Mudaliar v. Commissioner for Hindu Religious and Charitable 
Endowments, I.L.R. (1955) Mad. 241. — 
ire Raghavendra Swami Mutt v. Board of Commissioners, Hindu Religious 
A A.LR. 1957 A.P: 150: h * 
tan V- Ramrao, TLR. (1954) Nag. 302. i x 
, i v. Commissioner of Hindu Religious and Charitable _Endow- 






É Mahabharat and Borgo and for the prayer of God — the 1 mon 


S then I do Roe 2 direct my trustee to Spend the | 





SRADH ; 79 


2.30. Mutts or monasteries are recognised pious institutions among 
the Hindus.—I have already told you something about the religious insti- 
tution known as Mutt. The Mutts are generally centres of theological 
learning, the object of which is to provide a line of competent teachers 
for the propagation of particular tenets of the Hindu religion. In addi- 
tion to religious instructions certain other charitable purposes are also 
served by these Mutts. It is a recognised form of piety under the Hindu 
law to dedicate property for establishment or maintenance of a Mutt. I 
will have occasion to say more about this form of religious trust in 
subsequent lectures. 


X. SRADH 


2.31. ‘Sradh’ a valid charitable object in Hindu law.—The Hindus 
perform certain religious rites known as “Sradh” which consist in periodi- 
cal offering of oblations to their deceased ancestors or relations for the 
propitiation of their souls. Hindu testators are not unoften found to | 
make provisions in their wills for celebration of Sradh of themselves, or 
their ancestors. Like the Catholic masses or prayers for souls of the 
deceased, they may be said in one sense to aim at comforting particular 
individuals and not the public generally, but as I have said already,” 
even Catholic masses are now regarded as valid objects of charity in 
English law. The Indian courts have unhesitatingly upheld trusts for 
performance of ‘Sradhs’ of the donor or of other members of his family 
and have never troubled themselves with the question as to whether nee 
could come within the definition of charity in English law. = 


2.32. Usual religious, and charitable gifts among the Hindus.—The | 
decision in Dwarka Nath Bysack v. Burroda Persad Bysack* is an illus- 
trative case on the point, which not only holds the performance of Sradh — 
to be a valid object of trust according to Hindu law, but also indicates — 
the various religious and charitable purposes, for which a pious Hindu O 
ordinarily dedicates his property. In this case the directions given by ~ Bs 
the testator in his will were inter alia as follows: “I do direct my 
trustee to spend suitable sums for the annual Sradhs or anniversaries of — 
my father, mother and grandfather as well as of myself after my demise, ae 
for the performance of the ceremonies and the feeding of the Brahmins | A 
and the poor; to spend suitable sums for the annual contributions | — 
gifts to the Brahmins, Pandits holding tols for learning in the country, 
the time of Durga Puja; to spend suitable sums for the perusal — 
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contribution towards the marriage of the daughters of the poor in my 
class and of the poor Brahmins and towards the education of the sons 
of the poor amongst my class, and of the poor Brahmins and other 


respectable castes as my trustee will think fit to comply.” No question 
was raised that any of the purposes specified by ‘the testator was not a 
proper object of religious and charitable trust. The contention put 


forward on behalf of the plaintiff was that the directions as regards 
spending of money for Sradhs, feeding of the Brahmins and the poor 
and for making gifts to Pundits etc., were so vague and indefinite that 
the amount given for those purposes could not be ascertained and 
- consequently the subsequent directions regarding the disposal of the 
surplus would also fail. This contention was negatived by Pontifix, J. 
who held that the gifts were all valid testamentary bequests, and that 
the words “should there be any surplus etc.” created a general residuary 
bequest. The decision was affirmed in appeal and though the appellate 
court expressed doubts as to whether the bequest for Pandits holding 
tols as also for the reading of Mahabharat and Puran, and for offering 
prayers to God were not void for uncertainty, it upheld the decision of 
the original court that the gift of the surplus was perfectly valid. The 
Bombay High Court has followed this decision in Lakshmi Sankar v. 
Baijnath” where a testator devised all his property to the plaintiffs as 
trustees directing them to reduce to money and spend the same, in the 
performance of his funeral ceremonies and in feeding Brahmins according 
to the custom of his caste. The learned Judge upheld the bequest as 
valid, and the case was sent back for an enquiry as to whether the testator 
had powers of disposition over the property bequeathed. 

2.33. Reading of sacred books and gifts to Brahmins & Pandits 
valid forms of charity.—It will be clear from the decision in Dwarka Nath 
v. Burroda® that reading of sacred books of the Hindus like Mahabharat 
and Puran, or giving presents to Brahmins and Pandits on sacred occasions 
are proper objects of charity; so are trusts for Kirtan or chanting 
the names of God in His various forms. It will be seen that in the Hindu 
system there is a tendency to introduce a religious element in what 
appears to be a purely secular gift. Thus the feeding of the poor or 
the Brahmins is regarded as meritorious act, even from the religious point 
of view, and it is an invariable appurtenance to certain religious ceremonies, 
like Sradh or celebration of periodical pujas. In Kedar Nath Dutt v. Atul 
Kristo Ghosh® the testator directed inter alia that the surplus of a certain 
‘reserve fund should be spent for the worship of God Siva on the night 
called Sivaratri and for feeding Brahmins, and making presents to them 
on the day — — It was contended that the bequest for feeding of 


17 “TLR. & Bont. 24. 
18 I.L.R. 4 Cal. 443. 
19) 212 CWN 108323552 | ine AA ere: SS: 
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Brahmins was bad in law as it did not come within charitable purposes. 
Fletcher, J. overruled this contention. “The testator was a Hindu,” thus 
observed the learned Judge in his judgment, “and his will must be 
construed with reference to Hindu law. There can be no doubt that the 
feeding and paying of the Brahmins would be in accordance with Hindu 
ideas, a meritorious Act.” A direction in the will to spend income “in 
feeding poor indigent Hindus™ is a valid charity, so is a bequest “to give 
food and raiment perpetually to 50 persons who are lame, diseased or 
otherwise deserving of charity,” “or a trust to feed fakirs and mendicants.”™ 
The fact that the recipient of the benefit are persons belonging to parti- 
cular communities or sects do not make any difference.” It has been 
held that feeding the poor and feeding the Brahmins are two distinct 
heads of charities, and that both of them are valid according to Hindu 
notions.* 


XI. DHARMASALA AND TANKS 


2.34. Dharmasala.—A popular form of Hindu charitable trust is the 
institution known as Dharmasala.The expression Dharmasala primarily 
signifies a rest house and it corresponds to what is known as choultry in 
Southern India, the object of which is to provide rest and sometimes food 
to travellers and itinerant ascetics. It is the same thing as Propatha of 
the Vedas and Pratisrayagriha of the later Brahminical writers. A 
Sadabrat on the other hand is an institution the object of which is to 
distribute food to medicants and needy people. What is known as 
Annasatra is a mere species of Sadabrat. There are a large number of 
cases, where trusts relating to Dharmasala or Sadabrat have come up for 
consideration before our courts of law, and their validity has never been 
questioned.” In Jamnabai v. Khimji* the testator himself had been 
carrying on a Sadabrat during his life time ; he directed another to be set 
up after his death. The court held the trust to be valid, although the 
expenses for maintaining the new Sadabrat were not specified. It was held 
that they would be on the same scale as the existing one. In Advocate- 
General v. Strangman™ a question arose as to the validity of a gift for 
annachatra. The court upheld the validity of the gift and Sir Lawrence 
Jenkins in course of his judgment observed as follows :—‘‘An annachatra 


20 Rajendra Lall v. Raj Coomari, I1.L.R. 34 Cal. 5. 
21 Rajeswari v. Jogendra, 23 W.R. C.R. 278. 
22 Sheosankar v. Ram Shewak, I.L.R. 24 Cal. 77. 





23 Sheosankar v. Ram Shewak, I.L.R. 24 Cal. 77. | — ee 


24 Ramasami v. Aiyasami, A.I.R. 1960 Mad. 467. nee 
25 See in this connection Purmanundass v. Venayekrao, L.R. 9 I.A. 86; Tricum- * 


das Mulji v. Khimji, I.L.R. 16 Bom. 626; Morarji, v. Nenbai, 1.L.R. 17 Bom 
351; Jugalkishore v. Lakshmandass, I.L.R. 23 Bom. 659. — 


26 I.L:R. 14 Bom 1. — 
27 6 Bom. LR. 56. pets kn ———— 
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is an institution for distribution of food to Brahmins and mendicants, 
and varies from Sadabrat in a particular caste which is immaterial. A 
gift to Sadabrat has been held good, and for similar reasons we should, 
I think, uphold. the present legacy”. The benefit of Sadabrats and 
Dharamsalas, might be restricted to members of a particular caste o1 
community or to the followers of a particular religion, but nevertheless 
the purpose would be charitable according to the accepted sense of the 
word, as the object is not to benefit specific individuals. 

2.35. Excavation of tanks and wells.—Excavation of tanks and wells 
is another form of charity, which is most popular among the Hindus 
and has been in existence from the very early time. All the Smriti writers 
give a place of pride to Purtta works. “As there is a sustaining of life in 
both the world without water”, so runs a passage in Vishnu Dharmottora,* 
“the wise man should always construct reservoirs of water. A well is equal 
to the Agnistoma sacrifice; in a desert it equals the Aswamedha, The 
well flowing with drinking water destroys all sins. The well-maker, 
attaining heaven, enjoys all pleasures.” 

The Mahabharat also says: “The Gods, men, deceased ancestors, 
gandharvas, serpents, rakshasas and plants take shelter of a reservoir of 
water. All the progenitors of a man obtain salvation who excavated a 
reservoir in which cow and good men always drink water. The man in 
whose tank cows, other quadrupeds, birds and human beings are relieved 
of thirst by drinking obtains the reward of Answamedha.’” 

It has been held that though Mutts and temples are the most common 
forms of Hindu religious institutions, dedication for religious or charit 
able purposes need not necessarily take one of these forms and that the 
maintenance of Sadabrats, tanks, seats of learning and home for disabled 
or the destitute and similar institutions are recognised by and well known 
to Hindu law, and when maintained as public institutions, they must be 
taken to have a legal personality as a Matha or the deity in a temple 
has, and the persons in charge of the management would occupy a 
position of trust.” 


XII RITUALS FOR DEDICATION 


2.36. Rituals for dedication of tanks.—Various ritualistic formalities 
are prescribed by Brahminical writers, which have got to be performed 
by the donor who wants to dedicate a tank, well or other reservoir of 
water. You will find them discussed with elaborate fullness by the late 
Pandit Pran Nath Saraswati in his erudite lectures on the Hindu Law of 


28 — Dharmottora, quoted in Hemadri’s Danakhanda Adhyaya 13. See 
Saraswati, T.L.L. on Endowments. 

29 Rahabharala quoted in Hemari’s Danakhanda Adhyaya 13.. See Saraswati, 
T.L.L. on Endowment. Setar 

30 Mariyappa v. Puttaramayya, I.L.R. (1957) Mys. 291. — 
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Endowments.” “The indispensable ceremony is the sacrifice in honour of 
Varuna, the God of water. In Aswalayan’s Grihya Parisista as well as 
in Matsya Puran, it is laid down that a Mandap has to be erected, and 
that the priest should enter the Mandap along with the worshipper 
placing a milky tree in its front. There should be images of Brahma, 
Vishnu, Siva, etc., and effigies of aquatic animals should be placed round 
them. ‘These effigies are to be thrown into the water after the ceremonies 
of dedication are complete. In the case of a tank, the “Goruttarana”’ 
ceremony which consists in making a cow cross the water is absolutely 
necessary. The worship causes a cow to enter into the tank reciting certain 
texts which invoke her to purify the water. The animal is held at the 
tip of its tail, and in this way it is made to cross the water. After the 
ceremony is performed the cow is bestowed on a Brahmin. 


Another ceremony which is enjoined by the writers is the Nagajasthi 
ceremony. Nagajasthi literally means serpent rod, and the ceremony 
consists in fixing a large upright rod in the middle of the water. By the 
formula of dedication, the worshipper dedicates the water for use of all 
beings and animals who may use the same for bathing, drinking, plunging. 
etc. 

Dedication of a tank or well for the use of the public would certainly 
be a charitable object; but, when a testator leaves directions in his will | 
that a well or tank should be excavated after his death without saying 
wheher it would be for the benefit of the public or not, a question may 
arise whether a valid charitable trust is created in such cases. The 
answer should be in the affirmative if there was nothing in the will to 
show that the use of the water was meant to be confined to specified — 
persons. In Jamnabai v. Khimji,™ Sergeant, C.J. observed as follows: — ja 

“Mr. Justice Jardine considered he could not presume a charitable — 
object in a well and an avada (a cistern for animals to drink water fro 
Such an object is so frequently the result of charitable intention — 
oriental countries, and is so entirely in accordance with the notions of th 
people of this country, that we think that in the absence of anythin x to 
show that the testator intended the well and avada to be built for 
benefit of his property they should be presumed to have been inte ic 
BY the testator for the use of the public.” : 

Quite apart from dedication of a tank for public use, even 
of land for the construction, of a water reservoir which wor 
others is a meritori ous act, according to Hindu ideas. In c 
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In Peezeerodeen v. Modhoosoodan,™ the zemindar by a sanad, made 
a grant of 22 bighas of land with a stipulation that the grantee would 
dig a tank on the land and distribute water to the people of the village 
where great inconvenience was felt for want of water. The grantee 
excavated a tank and continued to distribute water. In a suit to annul 
the grant on the ground that it was void under section 10 of Regulation 
XIX of 1793, it was held by the majority of the judges that though 
grants of land free of rent are void under the provision of that regulation, 
yet the grant in question was valid, the reservation of a right to the 
use of water by the tenants of the zemindar being a benefit or service 
in the nature of a rent. So long, therefore, as the land 1emains in 
existence the zemindar cannot resume the grant or assess the land to rent.” 

2.37. Consecration of trees and groves.—Consecration of trees and 
groves is another object of religious merit according to the Hindus. As 
Pandit Pran Nath says in his Tagore Law Lectures,* in a tropical 
climate the relation between water reservoirs and trees is obvious. ‘Trees 
are necessary in order to afford shade and shelter to the traveller who slakes 
his thirst at the pool of water, and the vicinity of water is also necessary 
to secure proper growth and nourishment to the trees. Apart from these 
secular benefits planting of trees is productive of great spiritual merit 
according to Hindu Smriti writers. “The trees” says the Mahabharat 
“honour the Gods with flowers, the manes with fruit, the guests by 
shade. The planter of trees procures the salvation of his deceased 
ancestors as well as those of the succeeding future generations.” Special 
religious efficacy is ascribed in the sacred books of the Hindus to the 
selected groupings of plants; one of them is called Panchamra and the 
other Panchavati. Panchavati consists of (1) Aswatha, (2) Vilwa, (3) Vata, 
(4) Dhatri, and (5) Asoka. They have got to be planted on the East, North, 
South and South-East respectively of a Vedi or raised platform in the 
middle. The place is to be consecrated after the trees have grown for 
five years and it is said that religious austerities performed on such a 
spot are productive of endless rewards.* In the case of Chandra Mohan 
Ganguly v. Jnanendra™ a question arose whether a plot of land upon which 
a group of five trees known as Panchabati was planted and consecrated by 
the testator became a valid debutter, or could still be regarded as his 
private property. Evidence was adduced to show that the land was 
consecrated, holy trees were planted and the vedi (raised platform) was 
erected. The founder used to go to this Panchabati everyday, performed 
his puja and anhic there, seated on the vedi and engaged in pious and 


32 Peezeerodeen v. Modoosoodan, 2 W.R. (F.B) 15. 

(33 Birendra Kishore _v. Akram Ali, (1912) LL.R. 39 Cal. 439. 

34 P.N. Saraswati, 7.L.L. Lectures, Lecture XI, page 230. 

35 Quoted in Hemadri’s Danakhanda, Adhyaya 13. 

£362 Vide Pandit’s Tagore. Law Lecture XI. | ae 
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religious meditation. On these facts it was held by the trial judge that 
there was a valid dedication and this decision was affirmed by the High 
Court in appeal. Asutosh Mookerjee, J. in delivering judgment referred 
to the original texts on the subject and gave a detailed description of the 
ceremony of pratistha for trees and groves as it occurs in Matsyapuran 
and other authorities. The same description has been given by Pandit 
Pran Nath in his Tagore Lectures and I will quote a few passages from 
this treatise for your information. ‘The preliminary ceremonies for 
dedication of trees are the same as in the case of consecration of tank. 
The erection of the Mandapa, the appointment of priests and the collection 
of materials are the same. ‘The trees which are the subject of the 
ceremony are to be irrigated, with holy water, beautified with rice-flour 
and alaktaka, adorned with garlands and covered with cloths. ‘The ear- 
boring ceremony is then to be performed for each with a golden needle 
and collyrium applied (as if to their eyes) with a golden pencil ; and imita- 
tion fruits of silver placed upon the platform at the foot of each tree. A 
kalasa properly filled is to be installed for each, and homas offered for 
Indra and the other Lokapalas or guardians of the quarters of the globe 
and also in honour of ‘Lord of the Forest’ Vanaspati, of which mention 
has already been made, and which is specifically introduced because of the 
trees. Then a milch-cow, covered with white cloth, ornamented with 
gold, specially in her horns, and accompanied by a milking vessel of bell 
metal, is to be released in the midst of the trees, with her face to the 
north, so that naturally she proceeds in that direction. The worshipper 
then is bathed by the priests from the auspicious waters of the installed 
water-pots to the accompaniment of music and auspicious songs. Having 
so bathed and attired himself in white cloths, the worshipper honours the 
priests with appropriate presents. The ground is sprinkled for four days 
with milk and a homa performed with ghee, barley and black sesamum.* 
The formula of dedication is similar to that for consecration of tanks. 


2.38. Hospitals & Educational institutions——Relief of the sick and 
spread of education are the favoured objects of charity in all countries 
and in all ages. I have already referred to the texts of Hindu Smriti 
writers extolling the merits of establishing a @mRRaqarat and a qrsa, 
Gifts for education come under the category of afaatq or supreme gift 
according to the Hindus and imparting of free education has been one 
of the cherished objects of Hindu donors and philanthropists. It has 
never been questioned in India that gifts for starting or maintenance of 
hospitals and educational institutions are valid charitable gifts. > N 


In Haridassi Devi v. Secretary of State for India® the testator left — 
a sum of Rs. 1,50,000 for establishment and mane ger of a a school angi ; 
38 Vide also Chandra Mohan v. — 27 C.W.N. 1033, 1035; Bes P 
Cal. 400. A 
39 LLR. -5 Cal. 228 Gafirmed by the PC. in LL.R. ah Cal. 
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dispensary and the bequest was held to be valid. In Advocate-General 
of Bengal v. Belchambers® the testator gave a sum of twelve to sixteen 
thousand rupees for building a low-roofed premises for the establishment 
of a charitable dispensary and Rs. 50,000 for carrying it on. The 
executors were directed to establish the dispensary on a particular plot 
of land and they were to carry it on with the interest of Rs. 50,000 
which were to be invested in G. P. Notes. It was held by the court 
that the death of the executors would not by any means affect the gift 
nor the fact that the specific parcel of land upon which the dispensary 
was to be erected had ceased to be the property of the testator. In a 
Bombay case” question was raised whether a University which was not 
a teaching University but merely granted degrees to those who attained 
to a certain standard of education could be said to be a charitable 
institution, and a gift to such University could rank as a charitable gift. 
The question was answered in the affirmative and Sargeant, C. J. in 
delivering judgment observed as follows :—“The preamble of the Act 
(the Act of Incorporation) shows that the object and purpose of the 
legislature in incorporating the University was to afford encouragement 
to subjects of all classes in the Presidency of Bombay and other parts 
of India in pursuit of a regular and liberal course of education, and 
therefore although the University may not be exactly engaged in educa- 
tion. the special object for which it grants degrees is the advancement 
of education throughout India, and the University therefore is within 
the spirit and intendment of the Statute of Elizabeth.” 
When a students hostel is erected and maintained by a college as 
a part of the general educational scheme of the country, the object of the 
hostel being the advancement of learning, it could be regarded as a 
charitable institution, and the portion occupied by the resident students 
could be deemed occupation for charitable purposes, notifying an exemp- 
tion from municipal tax.“ 


Maintenance of a goshala is a charitable purpose, and it has also been 
held“ to be a religious trust, because the maintenance and breeding of 
cows are acts of religious merit according to Hindu belief. 


2.39. Difference between English and Indian law.—There are the 
few imstances of charitable trusts among the Hindus, which have come 
up for consideration before our courts. As I have said already,“ no 
exhaustive enumeration of charitable purposes under the Hindu law 
is possible, and the expressions “Istha” and “Purtta” are themselves 


40 LL.R. 36 Cal. 261. 

41 University of Bombay v. Municipal Commissioners for the City of Bombay, 
ILL.R. 16 Bom. 217. 

420 Monte v. Scott, I.L.R. 43 Bom. 281. 

— Lalta Prasad v. — — R. eee All. 449. 
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elastic and do not admit of a rigid definition. As I have already pointed 
out, the Statute of Elizabeth has no application in India, or the law 
relating to Superstitious Uses; therefore, to decide whether a particular 
purpose is charitable or not, our courts are not required to consider the 
vexed question whether it falls within the spirit or intendment of the 
one or is excluded by the other. The decision of English Judges, based 
as they are on the Statute of Elizabeth, are undoubtedly a valuable guide 
to our courts; but it would be a mistake to suppose that what is not 
charitable according to the opinion of English Judges, is not so under 
Hindu law. We may say that all purposes which are held charitable 
according to English law, are also charitable under Hindu law. But 
in addition, there may be purposes which are charitable according to 
Hindu ideas, but are not so under the English law. This is particularly 
true with regard to religious trusts. 

As has been said already, many of the rules of English law relating 
to religious trusts are not applicable to the Hindus, and unless and until 
any particular religious cult savour; of immorality, no court in India is 
entitled to say that a trust in respect of the same should not be upheld 
as being superstitious or idolatrous. Again, if the trust in question 
advances religion according to the notions of the orthodox Hindu com- 
munity, it cannot but be regarded as beneficial to the public even though 
prima facie it purports to be intended for the solace of the founder er 
his family. Having regard to the customs and usages of the Hindus the 
scope of purely non-religious charities would also be wider than under 
English law. 

In England, trusts for the benefit of lower animals not useful to man 
are held to be not charitable. 


The Hindu idea of charity is more comprehensive, and includes within 
its scope the benefit of all sentient beings irrespective of their utility 
to man. In their pronouncement in the case of the Trustes of the 
Tribune Press, Lahore v. Commissioner of Income Tax, Punjab, the 
Judicial Committee approved of the dictum of West, J. in Fatimabibi v. 
Advocate-General of Bombay,” that in determining whether an object 
of bounty is of general public utility in countries to which English ideas 
and English technicalities may be inapplicable, the courts must, in general, 
apply the standard of customary law and common opinion amongst the 
community to which the parties interested belong. In that case referred 
to above” a testator by his will declared inter alia that his ‘ — 
in the stock and goodwill of the Tribune Press and EvE et in Anarkali, 


45 Trustees of the Tribune Press, Lahore v. Commissioner oF — 
Punjab, L.R. 66 LA. 241; A.I.R. 1939 P.C. 208. — — 

46 Fatimabibi v. Advocate-General of — I T AG; Bom. 2 
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it should be ‘to maintain the said press and newspaper in an efficient 
condition, keeping up the liberal policy of the said newspaper and devot 
ing the surplus income of the said press and newspaper, after defraying 
all current expenses in improving the said newspaper and placing it on a 
footing of permanency”. There was a surplus income in the hands of 
the trustees after defraying the expenses of the press and the newspape1 
and on a reference being made by the Commissioner of Income-Tax as 
to whether this income was liable to be assessed in the hands of the 
trustees, the two Judges forming the Bench, different in their views. 
Jailal, J. held that it was exempt from assessment as income of property 
held under trust for charitable purposes within the meaning of section 4 
(3) of the Income-Tax Act. Skemp, J. onthe other hand held that it 
was not exempted. Then there was a reference to the Full Bench and 
the majority of the Judges (Young, C. J. and Addison, J.) gave their 
decision against the assessee upholding the view of Skemp, J., while 
Tekchand, J. dissented. The assessee then took an appeal to the Privy 
Council and Their Lordships allowed the appeal and reversed the decision 
of the majority of the Full Bench. It was held by the Judicial Com- 
mittee that the evidence as to the character of the newspaper, as it was 
conducted in the testator’s life time, did not establish that the dominant 
purpose of the trust was a political one. The object of the newspaper 
was to supply the province with an organ of educated public opinion 
which was an object of “general public utility” and accordingly the trust 
income was exempt from taxation under section 4 (3) of the Income 
Tax Act. Their Lordships further held that in deciding the question 
as to whether a particular object or purpose is charitable or not, the 
true test was whether the Court considered it to be beneficial to the 
public and not whether the settlor considered it to be so and expressly 
relied upon the decision in In Re Hummeltenberg* which I have referred 
to already.“ 


2.40. It would be pertinent in this connection to refer to a 
pronouncement of the Judicial Committee on the question as to what 
constitutes a charitable trust for purposes of the Indian Income-Tax Act. 
The decision is to be found in All India Spinners’ Association of Mirzapore 
v. Commissioner of Income Tax, Bombay Presidency® where the ques- 
tion arose as to whether the profits made by the appellants were income 
derived from property held under trust or other legal obligation wholly 
for charitable purposes. The All India Spinners’ Association was started 
as an integral part of a political organization viz. the Indian National 
Congress with a separate constitution embodied in a written instrument 
which showed that it was to be a permanent body having an independent 


“48 4923) 1 ch. 237, 
EL Para 2.19A, supra. 
y — C.W.N eds ——— 1945 1 Bom. 153. 
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existence and power unaffected and uncontrolled by politics. Its object 
was the development of hand spinning and Khaddar. ! The method by 
which the Association worked was to purchase handlooms and charkas 
with funds obtained from donation by the public and subscriptions paid 
by the members and to supply charkas free of charge to poor people to 
be used by them for spinning yarn from raw cotton, which was also 
supplied free by the Association. The yarn so spun was supplied to other 
poor people to be worked by them into cloth on handlooms which the 
Association supplied free. Both these classes of workers were paid wages, 
not based on current wages prevailing for similar jobs but on the basis 
of giving the workers, as far as possible, an income sufficient to support 
their families. The Association sold the cloth to the public at a price 
covering the cost and shop and overhead charges and any surplus raised 
by such sale was utilized in the same manner as other funds of the 
Association, there being no division of profits among the members. It was 
held by the Judicial Committee that the purpose of the Association was 
relief of the poor and also advancement of an object of general utility, 
viz., getting yarn and cloth manufactured, and producing wages for the 
persons engaged in such manufacture without any private gain; and 
accordingly the income of the Association was exempt under section 4(3) 
of the Income Tax Act, as income from property held under trust or- 
legal obligation wholly for charitable purpose. 
Their Lordships reiterated the principle laid down in the Bib an x 
press case’ and held that whether a purpose is a ‘charitable purpose’ within- 4 
the meaning of the Income Tax Act is to be determined by reference to __ 
the language of the definition given there, as applied to circumstances 
emerging under conditions of Indian life. English decisions as such —— 
would have no binding authority though they may sometimes afford 
guidance. gs — 
We have already referred to a judgment? of the Supreme Gout — — 
ing with “education.” That also reiterates the same —— EES E KARRE a 
/ —* = GEA 
XIII. COMPETENCE OF SETTLOR — 
2.41. Settlor must be competent in law to create a trust in re: 
of the property to which the trust relates.—I now come to the 
element® of a valid charitable trust, which is that the settlox "mu 
competent in law to create a trust in respect of the- — 
the trust relates. Ordinarily every person who can holga 
property may create a ens ect of it. mdoa sec 
: “Transfer of Pepa 188 
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property not his own, is competent to transfer such property. Section ll 
of the Indian Contract Act, 1872, lays down that every person is com- 
petent to contract who has attained the age of majority according to the 
law to which he is subject and who is of sound mind and is not disquali- 
fied from contracting by any law to which he is subject. 

The transferor therefore must be a major, and of sound mind and 
must not suffer from any legal disqualification. Every person domiciled 
in India attains majority on his completing the age of eighteen years, 
subject to the reservation, that a minor of whose person or property o1 
both, a guardian has been appointed by a Court of Justice or of whose 
property the superintendence has been assumed by any Court of Wards, 
attains majority only on completing the age of twenty-one years." Under 
section 7 of the Indian Trusts Act, a trust can be created by or on behalf 
of a minor with the permission of the principal civil court of original 
jurisdiction in the district. The Act, however, does not apply to Hindu 
religious and charitable endowments. A person is said to be of sound 
mind, if at the time of making a contract he is capable of understanding 
it and forming a rational judgment as to its effect upon his interest.” 
There may be disabilities of various kinds imposed upon the capacity 
of a transferor by virtue of particular provisions of law. A Ward of 
Court under section 60 of the Court of Wards Act is incompetent to 


“create any charge or interest in his property so also is the holder under 


the Chotanagpur Encumbered Estates Act. A corporation can create 
a trust only within the limits of its authority. 


- In Kt. N. Rm. Thenappa Chettair & Others v. N. S. Kr. Kruppan 
Chettair,® an interesting question was raised, namely, whether every con- 
tributor at the time of foundation of the trust became the founder of 
the trust or not; and if yes, to what extent? The principle decided 
was that it would depend not merely upon the fact of his contribution 
but also upon the surrounding circumstances proved in the particular 
case and the subsequent conduct of the parties. 


2.42. Disabilities of coparceners and female heirs under Hindu law.— 
There are two classes of cases peculiar to Hindu law which require 
consideration in connection with competence to create a trust. The first 
class relates to cases where the settlor is a coparcener a joint Hindu 
family and the property, in respect of which the trust is sought to be 


created, is joint family property or some interest in it. The coparcener 
“in such cases may be an ordinary member of the joint family or he may 


be the managing member or Karta, and in the latter case he may be the 


“father, or any relation other than the father. 


4 Indian Majority Act, section 4. 
CESE Section 12, Indian Contract Act, 1872. 
: N. Rm. Thenappa Chettair v. N. S. Kr. Kruppan Chettair, A.I.R. 1968 
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Ihe other class comprises cases where a Hindu widow or other 
female heir succeeds by inheritance to the property of her husband or 
any other male relation, and acquires only limited rights in the inherited 
property. 

2.43. Father and management.—As regards the first class of cases, 
there is no difficulty so far as the Bengal Law is concerned. According 
to Dayabhag, the father has absolute rights of alienation not only in 
respect of his separate or self-acquired property but also in respect of 
his ancestral property as well, both movable and immovable which he 
inherited from his ancestors. The sons have no right by birth in any 
such property and consequently the father can dispose of property by 
way of a religious or charitable trust without in any way being fettered 
by the rights of his sons.’ A joint family according to Dayabhag can 
come into existence only after the death of the father and it can subsist 
between persons, who have either jointly inherited property or acquired 
it with joint funds or joint labour. Even in such cases every coparcener 
is entitled to a definite though unascertained share of the joint property 
and he may dispose of such share in the same way as if it were his 
separate or self-acquired property. It is open therefore to an undivided 
coparcener in a Dayabhag family to make a gift or trust for religious or 
charitable purpose and it would be valid to the extent of his share in 
the joint property. 

In Mitakshara joint family however the position is entirely different. 
There, the rights of each coparcener extend to the whole of the family 
property and nobody can say what interest he has got, so long as his- 
share is not ascertained by partition. In case of death before partition, 
the share of a coparcener passes, not by inheritance, but by survivorship 
to certain specified relations. Strictly speaking, therefore, the joint family 
property cannot be the subject of a gift, sale or mortgage by one co- 
parcener except with the consent either express or implied of all the - 
other coparceners.© The strict anti-alienation theory of Mitakshara — 
been departed from, to some extent, in certain States like Ma adras, 
Bombay, Berar and Central Province,“ and it has been held dun; theses. — 
provinces that an undivided coparcener can, for valuable consideration, — 
sell, alienate, or otherwise encumber his interest in the joint propel —— 
though Bengal and U.P. still adhere to the old view. The liberal > a 
adopted in Madras, Bombay and other provinces is however | at 
for our present purpose ; for the exception in these provinces 
only when the transfer is for value, and not when it is gratuit 
a charitable trust is —— a voluntary: —— itt m 
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be outside the competency of an undivided coparcener to make an 
alienation of his undivided interest for purposes of charity. A bequest 
for charitable purpose stands on a worse footing; for as soon as the 
coparcener dies the rule of survivorship operates and excludes the rights 
of the legatee.” 

2.44. A manager or Karta of a joint family has indeed extended 
powers, and he can alienate any portion of the family property—and not 
merely his own share—either for family necessity or for the benefit of the 
family so as to bind the interests of all undivided coparceners, no matter 
whether they are minors or adults." The foundation of this doctrine is 
to be found in the text of Vyasa which is quoted and relied upon by 
Vignaneswar and which runs as follows :—‘‘Even a single individual 
may conclude a donation, mortgage or sale of immovable property during 
a season of distress, for the sake of the family and especially for pious 
purposes.”"*  Vignaneswars own view is that these powers can be 
exercised by the manager during the minority of the other coparceners, ;* 
but it is now settled that when there is a justifying necessity for the 
alienation, the other coparceners will be bound even though they are 
adults. The expression ‘pious purpose’ in the text of Vyasa means, 
according to Mitakshara, ‘the indispensable religious duties’ such as the 
obsequies of the father and the like. The words “and the like” indicate 
that they are not confined to funeral obsequies merely, but extend to 
other religious ceremonies like marriage, upanayan etc. which are all 
obligatory upon the Karta to perform, in discharge of his duties as head 
of the family. An alienation of family property would be justified, if it 
is mecessary for such purposes. The question now arises as to how 
far a Karta is entitled to alienate family property for a religious or 
charitable purpose which is not obligatory on him. ‘The judicial decisions 
on this point do net seem to be quite uniform. 


2.45. Gifts of a small portion.—Strictly speaking, no alienation of 
family property can be supported when the religious rites are optional or 
personal in their character, but the trend of judicial opinion seems to be 
that a gift of a small portion of the family estate by the Karta cannot be 
questioned by other coparceners, when the object of the gift is merito- 
rious from the point of view of religion or charity, though there was no 
obligation on the donor to make the gift. In the case of Rathnam v. 
Siva Subramanya,” a gift by will of Rs. 600 by the father of a family for 
supplying a silver image to a Pagoda was held to be not binding on the 


10 Ibid p. 495. 

1l Ibid p. 469. 
122 «SC Mitakshara I @) 28. 
= 13 Mitakshara I @ 29. 

14 Mayne’s Hindu Law, 10th Edition p. 468. 
= -LLR 16 Mad. 353. 
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undivided coparceners. The ground of the decision was not that the gift 
was bad as it was not for an obligatory religious duty, but that the law 
of survivorship took effect as soon as the testator died, and there was 
nothing left upon which the will could operate. In an early Bengal 
case’ it was decided on the opinion of the Pandits who were consulted 
in the matter that a gift of a small portion of joint family property for 
religious purpose was a valid gift binding on all the members of the 
family. This was followed by the Allahabad High Court in Raghunath 
v. Govind” where a father was held entitled, without the son’s: consent, 
to make alienation of joint ancestral property for providing a permanent 
shrine for the family idol; and the same view was taken in subsequent 
Madras decision in Sri Thakurji v. Nand Ahir." In Ramlinga Chetti 
v. Sivachidambara Chetty® there was dedication of a small quantity of 
family estate by the father to an idol on the occasion of the funeral of a 
deceased member of the family. The gift was upheld and Shesagiri 
Ayyar, J. in his judgment expressly held that it was covered by the text 
of Mitakshara referred to above. In Mathuswami Pillai v. Dorasami 
Pillai® however a gift by a Hindu father of some property to an idol was 
held to be invalid, and the decision in Raghunath y. Govind' was distin- 
guished on the ground that it was a case of a family idol, a gift to whom 
was sanctioned by Hindu law. Im the recent pronouncement of the 
Judicial Committee in Gangi Reddi v. Tammi Reddi? a dedication of a 
portion of the family property, which was small as compared with the 
total means of the family, for the purpose of carrying on a choultry was 
held to be within the powers of a Karta or father. As running a 
choultry is not an indispensable religious duty, it must be deemed to 
be settled now that even for optional religious works a manager is com- 
petent to transfer a small portion of the family property. 


The powers of a father as manager are not wider in this respect. 
The texts indeed concede to the father an absolute control over ‘pearls. 
gems and corals’ but this does not mean that he is at liberty to alienate 
the ancestral movables in any way he likes. He can only make affec- 
tionate gifts of these properties which an ordinary manager cannot.* 


2.46. Disabilities of a Hindu female heir in respect of property in- — 


herited from a male.—The powers which are exercisable by a Hindu widow 
who takes a limited interest in the property inherited from her husband 
in the matter of religious and charitable gifts have been the subject 


16 Gopal Chand v. Babu Kumar, 5 S.D.A. 24 (1843). — — 
17 ILR. 8 All. 76. ; ; 
18 LL.R. 43 All. 560. 

19 I.L.R. 42 Mad. 440. 
20 11 M.L.J. 310. 
FLER- SAN 76: 
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matter of various decisions by the High Courts in India as well as by 
the Judicial Committee. One of the earliest pronouncements on the 
subject is that of Turner L.J. in Collector of Masulipatam v. Cavaly 
Vencata where the law was stated to be as follows :—“The widow 
cannot, of her own will, alien the property except for special purposes 
For religious and charitable purposes or those which are supposed to 
conduce to the spiritual welfare of her husband, she has a larger powe 
of disposition than that which she possesses for purely worldly purposes. 
To support an alienation for the last she must show necessity”. “This 
is quite in accordance with the views of Smriti writers according to whom 
the widow takes the estate of her husband primarily for the perfor- 
mance of religious duties which are instrumental in conveying her husband, 
though abiding in another world, and herself to a region of bliss... The 
Judicial Committee pointed out expressly in Sadar Singh v. Kunj Behari’ 
that “the Hindu system recognises two sets of religious acts. One is in 
connection with the actual obsequies of the deceased and the periodical 
performance of the obsequial rites prescribed in the Hindu religious law 
which are considered as essential for the salvation of the soul of the 
deceased. The other relates to acts which though not essential or obli- 
gatory are still pious observances which conduce to the bliss of the 
deceased’s soul”. With reference to the first class of acts their Lordships 
observed : “The powers of a Hindu female, who holds the property, are 
wider than in respect of the acts which are simply pious and if performed 
are meritorious so far as they conduce to the spiritual benefit of the 
deceased. In the one case if the income of the property or the property 
itself is not sufficient to cover the expenses, she is entitled to sell the 
whole of it. In the other case she can alienate a small portion of the 
propery for the pious or charitable purpose she may have in view.” 
2.46A. This must now be taken to be the authoritative statement 
of law on the subject. In this case a Hindu widow in possession of the 
estate of her deceased husband made a gift, by deed, of immovable pro- 
perty forming about ]1/75th of the whole estate for the observance of bhog 
to the deity Jagannath at Puri temple and for the maintenance of the 
priests of the temple. The gift which was made in pursuance of a vow 
made by the widow upon a pilgrimage to the temple was stated in the 
deed to “‘be for the salvation of her husband and his family members and 
my own salvation.” It was held that the alienation was valid, the gift 
being for the spiritual benefit of the deceased husband though not for the 
performance of an essential observance, and the amount of property 
alienated being a small portion of the entire estate. Their Lordships in 
course of their judgment cited with approval the decision of the Madras 


4 8 M.I.A. 529. 
5 Vide Dayabhag Chap. XI. sec. l, cl. 43. 
6 L.R. 49 TA. 383. : * aa 
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High Court in Tatayya v. Garimilla Ramkrishnamma’ and that of the 
Calcutta High Court in Khublal v. Ajodhya*® In the first of these cases, 
a Hindu daughter who succeeded to the property of her father made 
a gift of a small portion of the property at the time of performance of 
her father’s ‘Sradh’ ceremony on the occasion of Pushkaram at Raj 
Mahendry, a particularly holy event amongst the Hindus which happens 
once in twelve years. The gift was held to be valid and binding on the 
reversioners. The learned Judge in coming to the decision relied on the 
fact that it was a duty of the daughter to perform the Sradh of her father 
and the gift of land which was only of a very small fraction of the entire 
estate was a suitable appendage to the Sradh ceremony, and was consi- 
dered highly meritorious according to ceremonial treatises. The learned 
Judges further held that it could not be laid down as a rule of law that 
to justify the alienation the gift must be for spiritual necessity. It was 
sufficient if the gift or expenditure had reference to the spiritual needs 
of the husband or the father whose property was taken. It should be 
noted here that though the performance of the Sradh of the late father 
was an indispensable religious duty which the daughter was bound to 
perform, the gift of land as an appendage to the Sradh was quite optional 
and was not a necessary or an integral part of the ceremony. But as the 
act was meritorious and would enhance the spiritual efficacy of the 
Sradh which was aimed at securing the salvation of the deceased pro- 
prictor, and as the property given was very small the gift was upheld. : 


2.46B. In the other case a Hindu widow who succeeded to the estate 
of her husband created two permanent leases in respect of certain —— 
for the purpose of raising money for excavating a tank and constructing 
the wall of a temple established by the husband himself during his lifes === 
time. On a suit by the reversioners for avoiding the leases, the courts 
below decreed the suit being of opinion that the leases were not suppor ted 
by legal necessity. On second appeal to the High Court this decision a 
was set aside. Mr. Justice Mookerjee, in delivering judgment, poi nt 3 
out that the transfers were clearly for a religious purpose. The “water 
of the tank which was contiguous to the temple would be neec | 
purposes of ablution and worship, but even apart from this, — 
tion and consecration of a tank were themselves acts of hig i 
merit, as authoritatively laid down in various ceremonial teat i 
Having regard to the value of the entire estate, the — 
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wife participate in the effects of good and bad actions and their mutual 
relation was not dissolved by the death of either partner. The position, 
therefore, comes to this, that whatever secures religious merit to the 
wife is spiritually efficacious to the husband as well. 

2.47. Religious spiritual welfare—I will presently show that this 
view has not been accepted in many other decisions, where the learned 
Judges have insisted on the gift being made pointedly for the spiritual 
welfare of the husband in order that it might be regarded as valid in 
law. In Ram Kamal Singh v. Ram Kishore’ a Hindu widow inheriting 
her husband’s property executed a deed of endowment in favour of the 
Pujari of a Thakurbari esablished by her husband’s mother. ‘The gift 
was held to be not binding on the reversioners, firstly on the ground that 
the dedication was one for the spiritual welfare of the widow herself and 
not of her husband; and secondly because the property dedicated was 
of considerable value. The view taken on the first point is certainly 
contrary to that taken in the later case of Khublal v. Ajodhya™ referred 
to above, though the decision itself can be supported on the second 
ground. In Puran Dai v. Jai Narain” a Hindu widow made a gift of a 
house to her family priest, the gift being described in the document as 
being made for the ‘satisfaction of God Vishnu.’ The gift was held to 
= sike as it was not made for the spiritual benefit of her husband, 

t was an offering by the widow to a favoured idol for her own special 
it and special advantage. This decision was followed by the same 
1 Court in the subsequent case of Sham Dei v. Birbhadra.” Referring 
e decision of the Calcutta High Court in Khublal v. Ajodhya® the 

| Judges observed that however much the doctrine, that an act 
: spiritual benefit of the wife must necessarily be for the 
o the husband as well, might apply to persons governed 
it was not recognised by Mitakshara at all. At any 

— bound to follow the earlier decision of 
Narain. The same view has been taken 
I eee Prasad v. Musst. Dipa? by the 
“Mustt. Shiv Devi and by the 
in H [ar-mitra v. Raghubar.“ Mookerjee 
—— that there were several 
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reported cases where a distinction was drawn between acts of which the 
religious merit is acquired solely by the female heir and acts of which 
the religious merit accrues to the deceased or is shared by the female 
heir with him. The learned Judge was apparently in favour of the view 
taken by Pandit Pran Nath Saraswati in his Tagore Lectures on the Law 
of Endowment that this distinction is groundless. I do not think that 
on the authorities as they stand, it is possible to take this extreme view. 
Che text of Brihaspati upon which reliance is placed in this connection 
runs as follows :—"“In scripture and in the Code of Law as well as in 
popular practice a wife is declared by the wise to be half of the body of 
her husband equally sharing the fruits of pure and impure acts.” 
2.48. One cannot subscribe to the view taken by the Judges of the 
Allahabad High Court that this doctrine is peculiar to Dayabhag and does 
not apply to people governed by the Mitakshara law. Mr. Justice Dhavle 
rightly pointed out in Thakur Prasad v. Musst. Dipa? that the identical 
passage of Brihaspati has been quoted by Apararka in his Commentary 
on Yajnavalkya, and Apararka’s name stands high as a commentator of 
the Mitakshara school. ‘Theoretically every act of charity or religion on 
the part of the wife may be regarded as conducive to the spiritual benefit 
of the husband as well. But if this principle is applied in practice, the 
result will be that any expenditure which is not for a sinful object and any 
alienation by way of gift which is always meritorious according to Hindu 
ideas, might be attempted to be justified as ministering to the spiritual 
benefit of the husband. The so-called limited estate of the Hindu widow 
will in that event be altogether unlimited. I think that the true principle 
has been enunciated by the Judges of Madras High Court in Tatayya v. 
Ram Krishnamma™ where they say that although the spiritual purposes 
are too numerous to be mentioned, some limitations must be imposed on 
them and to justify an alienation by a Hindu female heir, the object must 
be regarded by Hindu community as reasonable and proper and it must 
have reference to the spiritual needs of the father or husband whose 
property is taken. . 


2.49. The extent of the power of a widow under the Hindu — to 
make a gift of properties for religious purposes was elaborately consi- 
dered by the Supreme Court in Kamala Devi v. Bachulal Gupta,” and 
it was held on a review of the authorities that while her power of aliena- 
tion for religious purposes which were obligatory, was unlimited, for 
purposes which are pious and which conduce to the bliss of the deceased 
husband’s soul, she could alienate only a reasonable portion of 
property. A settlement of property for religious purposes would > there- 
fore be valid only if, having regard to the quantum of the estate, Sa a 
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It is not disputed that the text of Brihaspati quoted above*™ has no 
application to any female heir other than the widow of the deceased 
proprietor. 


2.50. The gift by the female heir, as I have said,” must be of a 
small and reasonable portion of the inherited estate. Whether this is so 
or not is always a question of fact which must depend on the circums 
tances of each individual case. Several decided authorities may be 
referred to in this connection by way of illustration. In Ram Chandru 
v. Ganga Govind,” the Pandits gave their opinion that the widow might 
properly alienate 3/10th of the property inherited. A gift of more than 
1/4th and less than ]/3rd was declared to be valid in Churaman v. 
Gopi A transfer of 2 bighas out of 10 bighas has been held to be 
proper,™ and so is a gift of 1 bigha 4 cuttas out of 12 bighas,® the object 
in both cases being the excavation and consecration of tank. A gift of 
about 1/11th of the estate to the husband’s purohit on the return of the 
widow from a pilgrimage to Gaya? and a gift of 1/6th estate for building 
a temple for her husband’s and her own salvation have been pronounced 
to be proper. 

In Lakshmi Narayan v. Dasu,* the two wives of a zamindar granted 
_a very small portion of the zamindary to a Brahmin who had been brought 
up by them, with a view that he should perform the funeral obsequies 
and annual Sradhs of their deceased husband. The gift was held to be 
binding on the successor of the zamindar. On the other hand, in a Patna 
case, even a gift of 1/3rd of the property was held to be invalid though 
another reason was put forward, viz., that the gift was not made on an 
auspicious occasion. Of course, a gift of practically the whole estate of 
the widow or a considerable portion of it can never be supported.’ To 
judge the reasonableness or otherwise of a disposition made by a widow 
ior religious purposes, the only fact to be considered is what part of the 
total estate has been alienated by her? The necessities of the deity, to 
which the dedication has been made, have in this context absolutely no 
bearing on the question." 


A 
2la Para 2.47. supra. 

21b Para 2.46, supra, relating to the widow. 

22 Ram Chandra v. Ganga Govind, 4 Mad. Sel. Rep. 147. 
23 Churaman v. Gopi, (1910) I.L.R. 37 Cal. l. 

24 Khublal v. Ajodhya, (1916) I.L.R. 43 Cal. 574. 

25 Ramsurat v. Hita Nandan, 1.L.R. 10 Pat. 474. 

26 Govinda v. Lakshmi, I.L.R. 43 All. 515. 

27 Kristomurti v. Lingayya, A.I.R. 1936 Mad. 677. 

28 Lakshmi Narayan v. Dasu, I.L.R. 11 Mad. 288. 

29 Radhamadhab v. Rajendra, 1.L.R. 12 Pat. 727. 

30 Panchand v. Manoharlal, 1.L.R. 42 Bom 136. 

31 Madanmohan v, Rakhal, I.L.R. 57 Cal 570. 
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XIV. CONCLUSION 


2.51. Scope of charity—general observations.—By way of conclu- 
sion,™* it may be stated that the definition and scope of charity is a matter 
which has given rise to considerable controversy both in England and 
elsewhere. To a large extent, this uncertainty is due to the fact that in 
order that a particular purpose may be regarded as charitable by the 
law, it is not enough that it falls within the four-fold classification 
of Lord McNaghten. It is also necessary that the public must be bene- 
fited,*'"—except in the case of relief of poverty.“ What is meant by 
“public” and what is meant by “benefit,” is a matter about which opinions 
of individuals are bound to differ. To some extent, the range of charity 
is also narrowed down by the insistence of courts that the purpose of the 
trust must be such that its enforcement could be supervised by the court. 

Professor Keeton®™ has pointed out that the judge, in deciding charity 
cases, is really making a decision of great importance upon a branch of 
public policy. This observation shows the sociological importance of the 
concept of charity. In a case relating to the Race Relations Act, ™ Lord 
Reid pointed out that public policy has had much to do with developing 
the law as to charity. 

Dissatisfaction of society with the content of charity as judicially 
defined, and the difficulties felt in the actual legal process that much be 
invoked for obtaining a judicial decision, have, in several countries, 
led to an attempt at re-definition of the scope of charity—not so much 
by way of a comprehensive definition of the abstract concept of charity, 
as by way of an endeavour to add certain specific categories to it by 
way of clarification. 

It will not be appropriate to go into details of the legislative, judicial 
and academic developments in this regard in a general study. The 
subject is really one for specialised study. 

However, it may be pertinent to point out that the concepts of 
Hindu law as to what are and what are not charitable purposes can 
be legitimately regarded as broader than the technical meaning laid down 
in England and other common law jurisdictions in that behalf, and — 
fettered by the restriction laid down in those jurisdictions. 


3la The concluding paragraph has been rewritten in 4th edition. MATA 
31b See para 2.5, supra. 

32 See Charter v. Race Relations Board, (1973)1 All E.R. 512, 532 (Lora Cross) 
32a Keeton, The Charity Muddle, (1949)2 Current Legal Problems 86, 1023 i 
32b Charter v, Race Relations Board, (1973)1 All E.R. ae 516 —— 
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CHAPTER 3 


PURPOSES AND FORMALITIES OF A VALID 
RELIGIOUS AND CHARITABLE TRUST 


I. FORMALITIES OF A VALID TRUST AND SETTLOR’S RIGHT 


3.1. Formalities of a valid trust under English law.—I now come to the 
third essential element of a charitable trust ;' it relates to the way in 
which the trust is to be expressed, and the formalities that are necessary 
to create it. 

In English law, no technical expressions are needed to create a trust. 
In the language of Eldon, L.C.,* the essential prerequisites of a valid 
trust are three in number. In the first place the words must be such that 
the whole thing might be constructed as imperative. In the second place, 
the subject-matter of the trust, that is to say, the property to be affected 
by it, is to be described with reasonable certainty ; and thirdly, the object 
or persons to be benefited must be certain. If the trust is of property 
other than land, and is not a testamentary trust, it can be created orally 
in England. In the case of trust relating to land or to an interest in 
“and, the Statute of Frauds required that it should be evidenced by some 
form of writing signed by the settlor. This provision of the Statute of 
Frauds has been repealed by section 63(1) of the Law of Property Act, 1925. 
That Act lays down that a declaration of trust respecting any land or any 
interest therein must be manifested and proved by some writing signed 
by some person who is able to declare such trust or by his will!’ A 
testamentary trust Obviously requires a duly attested will or codicil. 

3.2. Statutory restrictions on settlor’s right in case of charitable 
trusts.—In English law, the assurance of certain kinds of property for 
charitable purposes is subject to various legislative restrictions. These 
restrictions were imposed by the Mortmain Act, and by the Statute 9, 
George II, Chap. 36, which was commonly called the Statute of Mortmain. 
All these statutes were repealed by the Mortmain and Charitable Uses 
Act of 1888, which, however, re-enacted the provisions of the earlier laws 
in a modified form. Under Part II of the Mortmain and Charitable 
Uses Act of 1888, an assurance of land (including tenements, heredita- 
ments, corporeal and incorporeal or of whatever nature and any estate 





1 Para 2.1, supra. 
2 Per Lord Eldon in Knight v. Knight, (1840)3 Beav. 148. 


3 Section 3, Law of Property Act, 1925. 
100 





PORMALITIES—DEDICATION 101 


and interest in land) and of personal estate to be laid out in the purchase 
of lands, for any charitable purpose whatever, is void—unless the prescribed 
E th are —— with. These me 2s are that the -assur- 


diately on the Seine of it, “orn must be without any power of revocation: 
reservation, condition or provision tor the benefit of the assurer.* As 
these requirements could not be satisfied when the disposition was by 
will, the result was that property of the kinds which came within the 
purview of the Act could not be given to charitable purpose by any 
testamentary document, subject to certain exceptions which were provided 
by the Act itself. The later Mortmain and Charitable Uses Act, 1891, 
expressly provides that land may be assured by will upon charitable 
trusts, but requires the land so assured to be sold within a year from 
the testator’s death or such extended period as the court or the charity 
commissioners may allow.’ The Mortmain Acts have no application in 
India.” 

3.2A. Restrictions in Hindu law.—So far as the Hindus are concerned, 
there is no restriction on their powers to create a Charitable or religious 
trust by a will. Section 118 of the Indian Succession Act, 1925, which 
forbids a person having a nephew or niece or any nearer relation to 
bequeath any property, to religious or charitable uses, except by a will 
executed not less than twelve months before his death, and deposited 
within six months from its execution in some place as mentioned in the 
section, has no application to Hindus. 


II. FORMALITIES— DEDICATION 


3.3. Provision in the Trusts Act.—Section 5 of the Indian Trusts 
Act lays down that no trust in relation to immovable property is valid 
unless declared by a non-testamentary instrument in writing signed by 
the author of the trust or the trustee and registered ; or by the will of 
the author of the trust or the trustee. No trust in relation to immovable 
property is valid unless declared as aforesaid or unless the ownership 
of the property is transferred to the trustee. The Act is applicable to 
Hindus, but section 1 of the Act expressly saves from its operation all 
religious and charitable endowments either public or private. Thus, 
except where a religious or charitable trust is created by a will, it is- 
quite competent to a Hindu to dedicate, for religious or charitable- 
purpose, any immovable property without any document in writing. — 


The operation of section 5 of the Indian Trusts Act is ———— 










See section 4, sub-sections (1), (2) and (3). 

See Tudor on Charities, 5th Ed., pages 88, 89. 
Mayor of Lyons v. East India Company, I.M.I.A. 175, ex 
-~ Prosonnamoye, (1879) LL.R. 6 Cah 79460): tei ayak 
7 Govind Lalji v. State of Saras ikan, AL Ra -1963 S | 
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excluded from such cases by the saving provision of the Act itself, and it 
cannot be said that an endowment of property for religious or charitable 
purpose is a gift within the meaning of the Transfer of Property Act. 

3.3A. Gift or trust not necessary.—For a valid dedication under 
Hindu law, neither the form of gift nor the form of trust is necessary. 
It is undoubtedly possible for a founder to dedicate property in the form 
of a gift; he can also, if he likes, create a trust through the medium ot 
trustees; but neither of them is necessary. As was said by Sale, J. in 
Bhuggobutty Prosonno v. Gooroo Prosonno, no express words of gifi 
either directly or indirectly in the shape of a trust are required to create 
a valid dedication ; all that is necessary is that the religious purpose oi 
object of the donor shall be clearly specified and that the property intended 
tor the endowment should be set apart and dedicated to those purposes. 
As I have said already in the Introductory lecture,’ according to Hindu 
ideas dedication is something different from secular gift, which presup- 
poses acceptance by a sentient being. According to the Chhandogya 
Upanishad, “He who presents an oblation has made an offering in all 
worlds, in all beings, in all souls.” A dedication really benefits the 
entire universe which is pervaded by the divine spirit, though ostensibly 
it might be made in favour of a particular deity or temple. Sankalpa 
and Utsarga are the two religious formalities through which dedication 
is ordinarily effected by a pious Hindu. By Utsarga or Samarpana, the 
founder renounces his ownership in the property dedicated, while the 
Sankalpa or formulary resolve indicates the purpose for which renun 
ciation is made. 

Dedication can be made by open, unreserved and unconditional 
expression of the decision to impart ownership in the property in favour 
of the idol to which dedication is being made. What were considered 
to be the indispensable formalities, the performance of which could not 
be dispensed with for making Sankalpa and Utsarga at one time, have lost 
much of their rigour with the passage of time. What has to be decided 
in every case, is whether" the facts, evidence and material circumstances 
of the case clearly establish that the property which is said to be mati 
property has, in reality, been dedicated to the math, even though some 
of the formalities once considered to be absolutely cssential have not 
been proved to have been actually performed. 


III. ACCEPTANCE 
3.4. Essentials of dedication in Hindu law.—lIt is not necessary that 


8 Bhuggobutty Prosonno v. Gooroo Prosonno, 1.L.R. 25 Cal. 112. 

9 Para 1.46, supra. 

10 Chhandogya Upanishad. 

Jl Krishna Singh v. Mathura Ahir, (1972) All L.J. 155; A.I.R: 1972 All. 273 
(A. K. Kirty, J-). f K 
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any particular person should accept the property dedicated, as is required 
in a secular gift. As West, J. observed : “A Hindu who wishes to estab- 
lish a religious or charitable institution may, according to his law, express 
his purpose and endow it, and the ruler will give effect to the bounty or 
at least protect it so far, at any rate, as is consistent with his own Dharma 
or conception of morality.” 

There are a large number of decided cases where it has been held, 
that to constitute valid dedication by a Hindu for religious or charitable 
purposes, no document in writing or registered is necessary. In Ram- 
linga Chetti v. Shiva Chidambaram,” the manager of a joint Hindu family 
had dedicated a small portion of the family lands to an idol of a temple. 
The validity of the dedication was impeached, inter alia, on the ground 
that there being no registered document executed by the donor, no title 
vested in the temple. This contention was negatived, and it was held 
by the learned Judges that the dedication was quite valid and proper. 

Seshagiri Ayyer, J. in delivering judgment, observed as follows : 
“There are various modes of giving property to a temple. One is 
by giving it to the trustees. In that case, the provisions of the Transfer 
of Property Act must be complied with. Another is by dedication to the 
idol itself. If this is in writing, it is Open to argument that by virtue 
of Registration Act no title would pass unless the document is regis- 
tered. The third mode is the one which is observed on the occasion of 
marriage or death. Although the donor may intend that the embodi- 
ment of the universal soul worshipped in a particular place should have 
the benefit of the dedication, the words employed by him and the object 
aimed at by him are what has been indicated in the Chhandogya Upant- 
shad in the formula referred to above. In these cases, the gift is not to 
any sentient being real or artificial so as to attract section 5 of the 
Transfer of Property Act.” 

3.4A. In a later case before the same High Court® one of the 
questions raised was whether the deceased Karta of a joint Hindu family 
had made an effective dedication of the profits of a usufructuary mor- 
tgage for the expenses of choultry. The Karta, by his will, stated that 
the usufructuary mortgage was his self-acquired property and directed 
ihat the profits should be applied to meet the expenses of a choultry. 
It was proved by evidence at the time of trial that the property belonged 
to the joint family, and consequently it was not competent to the 
manager to dispose of it by will. An attempt was then made to show 
that the Karta had made a valid dedication during his life time. The 
trial court held that the mere fact of spending some income of the pro- 
perty to defray the expenses of the choultry was not sufficient to prove 






12 Monohar Ganesh v. Lakhmiram, 1.L.R. 12 Bom, 247, 263 (West, J.). — a — 
13 I.L.R. 42 Mad. 440. FY. ——— — eS 
15 Tami Reddi v. Gangi Reddi, I.L.R. 45 Mad. 281. Err ai Bee 
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dedication of the corpus. On appeal, the High Court of Madras held 
otherwise, and came to the conclusion that there was a valid dedication 
during the life time of the manager, as was proved by his spending the 
income of the property in maintaining the choultry, and that no docu 
ment was necessary to prove dedication. There was an appeal to the 
Privy Council. Their Lordships of the Judicial Committee reversed 
the decision of the High Court and allowed the appeal. It was held that 
the mere fact that the Karta paid’ the expenses of the choultry out of the 
profits of the family property would not establish a dedication of the pro 
perty to the charity when the expenses did not exhaust the entire profits. 
The Judicial Committee, however, expressly affirmed the proposition of law 
enunciated by the High Court of Madras that a dedication of a portion 
of the family property for the purpose of a religious charity may, accor 
ding to Hindu law, be validly made without any instrument in writing, 
even if it be appropriation of some landed property. 

Reference may be made in this connection to a Full Bench decision 
of the Madras High Court in Narasimha v. Venkatalingam,” where it 
was held, following an earlier pronouncement of the same High Court 
in Pallayya v. Ramavadhunulu,* that a gift to God Almighty is not 2 
gift to a living person within the meaning of the Transfer of Property 
Act, and consequently section 123 of that Act read with section 5 does 
not apply to such a gift so as to require a registered document for its 
making. In this case the gift was not to any particular idol, but to 
Sree Kothondo Ram Moorthy the Almighty, and the document was 
really not a deed of gift but purported to be a record of past transaction. 
I must say that the proposition of law laid down by the learned Judges, 
viz, that section 123 of the Transfer of Property Act will not apply when 
the gift is not to any particular deity but to God Almighty, is open to 
doubt. As you will see later, the true theory of Hindu sages is that the 
gift is made not to any visible image but to the invisible spirit which 
resides in it. An idol is a juristic person in Hindu law which is capable 
of holding property in the same way as a natural person, and it is quite 
usual for a pious Hindu to execute a deed of gift or arpannama in favour 
of an idol. Even if it can be said that the expression “living person” 
in section 5 of the ‘Transfer of Property Act does not include all kinds 
of juristic persons, section 17 of the Registration Act would undoubtedly 
operate when the dedication is by deed, and make it wholly inoperative 
unless it is registered. An arpannama by which immovable property 
is given to certain specified deities must rank as a deed of gift which is 
compulsorily registrable under section 17(a) of the Registration Act, and 


16 See Gangi Reddi v. Tami Reddi, (1927) L.R. 54 LA. 136. 
17 Narasimha v. Venkatalingam, I.L.R. 50 Mad. 687 (F.B). 
18 Pallayya v. Ramavadhunulu, 13 Mad. L.J. 364. 
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it would also have to be stamped as such.” Similarly, if a settlor wants 
to transfer property to trustees who are to hold it for specific purposes 
of religion or charity, the deed of settlement or trust, if it relates to 
inmovable property of the value of one hundred rupees or upwards, 
would require registration. “The whole position, therefore, depends upon 
the way in which the endowment is created. If the endower employs 
the form of gift and purports to execute a deed of gift of certain property 
in favour of an idol or any religious or charitable institution, or if he 
attempts to transfer immovable property of the value of rupees one 
hundred or upwards to trustees in whom it is vest for the object of the 
trust, he cannot, by any means, avoid the law of registration. 


IV. NO WRITING NECESSARY 


3.5. Deed not necessary.—On the other hand, it is quite open to 
him to create an endowment merely by renouncing his rights in specific 
property and indicating the particular religious or charitable purpose 
for which the property is to be used. No deed is necessary, and no 
trustee need be appointed, for the law will impose the duties of trustee 
upon the founder or his heir, or such other persons, as might have control 
Over Or possession of the endowed property. 

Dealing with this question, the Supreme Court observed in Dasaratha 
Rami Reddy v. Subha Rao, “dedication to charity need not necessarily 
be by instrument or grant. It can be established by cogent and satis- 
factory evidence of conduct of the parties®* and user of the property 
which show the extinction of the private secular character of the property 
and its complete dedication to charity.” Thus, the essential formalities 
for the creation of a religious or charitable endowment according to 
Hindu law, are??? : First, the property in respect of which the endowment 
is made must be designated with precision; secondly, the object or 
purpose of dedication should be clearly indicated, and thirdly, the founder 
must effectively divest himself of all beneficial interests in the endowed 
property.“* 

As to the first requirement, we may refer to Sri Gobindlalji v. Stale 
of Rajasthan relating to the Rajasthan Natha Dwara Temple Act, 1959. 
The Supreme Court decided that the dedication of private property to 


19 See Bhoopatinath v. Basanta, (1936) I.L.R. 63 Cal. 1098: 40 C.W.N. 1320. 

20 Dasaratha Rami Reddy v. Subba Rao, (1951) S.C.R. 1122. 

20a As to conduct, see also para 4.37 and 4.38, infra. 7 

20b See also para 4.12, infra. 

21 Vide Bhagubutty v. Goorooprasana, (1898) LL.R. 25 Cal. 112; Prafulla — 
v. Jogendra, (1907)9 C.W.N. 528; Maruti Ram Rao v. Mailasin Sri Gopa 
Krishna, 34 Bom. L.R. 415; F Satwants Kuer v. Ambica Prasad, ALR. z ik 3 
Pat. 45. Generally as to Indian law of trusts, see para 9.5, ‘infra. — —— 

22 Sri Gobindlalji v. State of Rajasthan, A.l. R. 1963 SC. 1638. l 
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a charity need not be made in writing, and can be made orally or can be 
inferred from conduct. 


As to the second requirement, in P. F. Sadavarthy’s case,” the Supreme 
Court laid down that a religious institution will be a temple under 
section 9(12) of the Madras Hindu Religious and Endowments Act, 1927, 
if two conditions are satisfied, namely, (1) that it is a place of publi 
religious worship, and (2) that it is dedicated to or for the benefit of O1 
is used as of right by Hindu community or any section thereof as a 
place of religious worship. 

In Nirmalabala’s case,” the Supreme Court discussed the principles 
for construing a deed of dedication of property to the deity. Reasonable 
provision for remuneration, maintenance and residence of the Shebait 
does not, it was held, make an endowment bad. 


In Sambhunath v. Kapursing the nature and character of private 
and public endowment were discussed. A long and immemorial usec) 
without any document may make a shrine a public endowment. It is also 
held that there can be valid dedication without the existence of any idol 
or deity who comes into existence subsequent to the dedication. In this 
case the shrine was subsequently built in honour of the birth of the 
Sun God. 

3.6. Ceremonies of Sankalpa and Samarpan though relevant are not 
essential ; intention the real test.—As I have said already,** a Hindu, 
while dedicating property to a deity or any other religious or charitable 
object, ordinarily goes through the ceremonies of Sankalpa and Samarpan. 
It cannot be said, however, that these ceremonies are essential to the 
creation of an endowment. The performance of these ceremonies is 
relevant only to show the intention of the grantor, and if there is clear 
and unequivocal manifestation of the intention to create a trust and 
there is formal divesting of ownership in the property on the part of the 
donor with the intention of devoting it to religious or charitable purpose, 
dedication must be deemed to be complete.” 

The absence of religious ceremonies would be an item of evidence 
which has to be taken into consideration along with other evidence for 
the purpose of determining the real intention of the donor. On the one 
hand, the mere performance of the ceremonies would not be conclusive, 
if it is established from other evidence that there was no real intention 
to create an endowment. Mere forms are not enough, there must be a 


23 P. F. Sadavarthy v. Commissioner of Madras Hindu Religious Endowments 
Act, A.I.R. 1963 S.C. 510. 


24 Nirmalabala Ghosh v. Balaichand Ghosh, A.I.R. 1965 S.C. 1874. 
— Sambnunath v. Kapursing, A.LR. 1967 J. & K. 52. 


25a Para 3.3, supra. — 
26 Premnath v. Hariram, I.L-R. 16 Lah. 85: AENG hi 
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real Sankalpa and a real Samarpan.“~ On the other hand, absence of 
these ceremonies would not be material if the other evidence is sufficient 
to establish dedication. The dedication of property is not a sacrament, 
but a secular act. The only difference between dedication and secular 


gifts is that in the former no acceptance is necessary ; mere renunciation 
of ownership by the donor with a particular object being sufficient to 
create an endowment.* In a case decided by the Lahore High Court the 
donor had declared in unequivocal terms that the house in question was 
set apart for being used as a resting place for the marriage processions 
of the Khatris of the locality. There was more than one tablet in the 
house indicating its wakf nature. and it was proved that the dedicator 
had requested the Governor of Punjab to perform its opening ceremony 
and all the leading men of the locality were present on that occasion. 
It was held on these facts that dedication was proved even though the 
son of the dedicator had used a part of the house for his own residence 
and another part was used as a Girls’ School.* In another case decided 
by the same High Court, the facts were that a dharamsala was built by 
a person in accordance with the wishes of his predecessor, but there was 
no express dedication to the public, or performance of Sankalpa and 
Samarpan ceremonies. Ite was proved that the Dharamsala was used 
by the public but with the permission of the owner. It was held that 
these facts were insufficient to prove dedication.” 

3.7. Mere execution of document not enough if there was no inten- 
tion to act upon the deed.—When there is a deed of dedication executed 
by the donor, the mere execution of the document though it purports 
on the face of it to dedicate property to religious or charitable uses, is 
not enough to constitute a valid endowment. It must be proved that 
the donor intended to divest himself of his ownership in the property 
dedicated. “The tests of a bona fide or nominal endowment are : how 
did the founder treat the property or how have the descendants treated 
it: has the income of the endowed lands been continuously applied to 
the object of dedication ?”” In Kashiswaree v. Krishna Kamini, Their 
Lordships after construing the deed in the case to be a deed of dedication 
said : ‘The lower court has not ............ tried the fact of the bona fide 
nature of the endowment with reference to the use of the proceeds from 
the time of the confirmation of the endowment exclusively for religious 
and pious purposes, but has confined its decision to the inference drawn 
from the wording of the deeds -ag a xk If, however, the results of this 
enquiry establish that Koylas himself never intended that the proceeds 


27 Deo Saran v. Deoki, I.L.R. 3 Pat. 842. 
28 Ram Swarup v. Thakur Ramchandraji, A.I.R. 1935 Nag. 35. 


29 Jaidayal v. Dewan Ram, I.L.R. 1938 Lah. 704. ; 
30 Chandulal v. Rampat, A.I.R. 1933 Lah. 189. ** — — 


31 Ganga Narain v. Brindabun, 3 W.R. 142. —— 
32 Kashiswaree v. Krishna Kamini, 2 Hyd. 557. >... SERS ao — 


— 
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were so to be used and accordingly they were not so used the case for the 
plaintiff must fail.” 

In order to establish a valid endowment it must be proved that the 
grant was made with the intention that the profits should be applied 
for the particular religious purpose and that the profits have been so 
applied. No endowment is created if the deed was not meant to be 
acted upon and the founder had other ulterior motives, e.g., tying up of 
property in the family or keeping the property out of the reach of the 
creditors.** When, however, the acts and conduct of the partics show 
that the income of the property was employed in the performance ol 
religious rites laid down by the founder, the mere fact that the members 
of the grantor’s family were nominated shebaits, or they were to be 
remunerated out of the endowed fund are not proper grounds for holding 
the dedication to be nominal.” In Watson v. Ramchand,® the question 
arose regarding the validity of an endowment created by one Pudmolo 
chan. There were two deeds executed by Pudmolochan, but it was 
proved that from the time of the execution of the deed, until after the 
death of Pudmolochan—a period of about three years and three months— 
no change was effected in the accounts or in the management of, or 
dealing with, the business or estates or the proteeds thereof. Mortgages 
were executed in which Pudmolochan joined and everything appears to 
have gone on in the same manner as if the deeds had never been exe 
cuted. In these circumstances, it was held by Their Lordships of the 
Judicial Committee that the deeds were fictitious or benami and no 
effective or genuine endowment was created. 





In a case which came up before a Full Bench of the Allahabad High 
Court® a Hindu purported to dedicate practically the whole of his 
property to an idol by a deed of endowment executed sometime before 
his death. It was provided in this deed that the settlor should apply 
for mutation of names in favour of the idol, and that he should use the 
income of the property for the expenses of Puja and Rajbhog and for 
the repairs of the temple, and that he should keep regular accounts of 
the income and expenditure. The settlor himself was to be the first 
manager, after him his wife, and thereafter his daughter's sons and their 
descendants. Some sixtcen months after the execution of this deed, the 


33 Madhab Chandra v. Srimati Rani Sarat Kamini, 15 C.W.N. 126: Bhekdhari 
Singh v. Sri Ram Chandrajee, 1.L.R. 10 Pat. 275. 

35a Apart of this passage as appearing in the 2nd edition, page 94 was cited with 
approval in Sri Gopal Jew Thakur v. Pranasini, A.I.R. 1967 Ori. 84, 86 (Para 
4). 

34 Sri Sri Iswar Lakhmi Janardan v. Khitish, 55 C.L.J. 26. This passage was 
approved in Ramanujacharyulu v. KE ane TY ORGY TH, A.ILR. 1974 A.P, 

: 316, 318, Para 4. 

35 Watson v. Ramchand, (1891) LLR. 18 Cal. 19 @.C.). 

36 Sri Thakurjee v. Sukhdeo Singh, I.L.R. 42 All. 395 (F.B.). 
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settlor died and was succeeded as manager by his wife. The widow 
brought a suit for a declaration that the property was endowed property, 
and in the course of trial it was proved that no attempt was made to 
obtain mutation of names, that no accounts were forthcoming relating 
to the administration of the property by the settlor, that the expenditure 
for the idol did not amount to more than one-tenth of the income, and 
that the widow was unable to account for her own dealings with the 
property which was the subject matter of the suit. It was held that 
these circumstances showed that there was no real dedication of the 
property to religious purpose but only an attempt to create a perpetuity 
in favour of the descendants of the settlor’s daughter. 

Of course, if a valid dedication is once complete, there would be no 
power left in the donor to revoke it and no assertion on his part, or the 
subsequent conduct of himself and his descendants contrary to such 
dedication would have the effect of nullifying it.’ It may be stated that 
when an endowment is created by a will and is to take effect on the 
death of the testator, then, unless there is evidence to show that the 
testator gave directions during his own life time contrary to the terms 
of the will, his mode of dealing with the property is irrelevant for the 
purpose of determining as to whether the endowment is real or fictiti- 
ous. The acts of the manager after the death of the testator contrary 
to the terms of the endowment cannot also be regarded as reflecting the 
intention of the testator.®*- 


V. REALITY OF DEDICATION 


3.8. Uncertainty of the subject-matter or purpose of the trust fatal 
to the creation of a valid trust.--The question whether a dedication is 
real or nominal generally arises for consideration in the case of endow- 
ments in favour of idols. 

The circumstances necessary to prove valid dedication of disputed 
properties to religious and charitable purposes were discussed in an 
Orissa case.* In that case, the only evidence of dedication was the Seba 
Samarpan Patra. The court reaffirmed the well-known principle regar- 
ding the tests of a bona fide or nominal endewment, such as, how did the 
founder treat the property, how have the descendants treated it and how 
the income of the endowed property been actually applied to the object 
of dedication. On the facts of the case, the court held that there was 
no proof of valid dedication on an application of those tests. 


37 See Dasami Sahu v. Param Shameswar, ILR: 51 All. 621. +t 
37a M. A. Ramanujacharyulu v. Venkatanarasimhacharyulu, AAM.R. 1974 A. ipe — 
318. — ee 
38 Sivakanta v. Rajaram, AI. R. 1950 Ass. 154. P Sa E 
38a Shri Gopal Jew Thakur Ni Provasini, ALR. — Ori. rire } 
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One of the questions discussed in a Patna case® was, how far the 
absence of the name of the deity in the deed of endowment will make 
the endowment trust invalid for uncertainty. On the facts it was held 
that the deity was sufficiently identified.“ 

Another question which frequently arises in this connection is whether 
the dedication is absolute and vests the property absolutely in the idol, 
or whether it is partial only and creates a charge, for religious purposes, 
upon secular property. We will discuss those questions in a subsequent 
chapter.“ 


VI. CERTAINTIES 


3.9. Certainty essential.—Certainties of the subject-matter, and 
object or purpose, are essential in all endowments, and if an endowment 
is created through the instrumentality of a trust, it is further necessary 
that the directions to the trustees should be given in imperative terms. 
If it is left to the discretion of a trustee to devote a fund to a charitable 
or non-charitable purpose at his option no valid charitable trust can be 
created. As was said by the Judicial Committee in Mussori Bank v. 
Raynor “the words of gift used by the testator must be such that the 
court finds them to be imperative on the first taker of the property and 
that the subject of the gift must be well defined and certain.” If a gift 
in terms absolute is accompanied by a desire, wish, recommendation, 
hope or expression of confidence that the donee will use it in a certain 
way, the tendency of modern decision in England is not to construe these 
precatory words as imperative and creating a trust although the earlier 
decisions of the Chancery Courts were really in the opposite direction.” 


3.10. Any uncertainty regarding the subject matter of the gift would 
be fatal to the creation of a religious or charitable trust. Thus where 
a testator gives a direction in his will that money should be spent for 
a certain charity, but the amount is not mentioned, ordinarily the gift 
would fail. But if the object and scope of the trust are defined with 
accuracy and the gift is of such a sum of money as would be reasonably 
necessary to fulfil the object, the trust will be ‘upheld.. Thus a bequest 
made to found a hospital for the benefit of 100 boys to be conducted 
on the same lines as an existing institution was held to create a valid 
charitable trust.“ In a Bombay case“ the will of a Hindu testator 
contained, among others, the following directions : —“(10) In my country 
at the village Shri Anjar, I am at present carrying on Sadavart. 


39 Ram Ratan Lal v. Kashinath Tewari, A:I.R. 1966 Pat. 235. 
39a Paras 4.17 and 4.30, infra. 

40 Chapter 4, infra. 

41 L.R. 9 IA. 70 at p. 79. 

42 See Underhill on Trusts and Trustees, (9th Edn.) p. 25. 
43 Magistrate. of Dundee v. Morris, (1858) 3 Macq. 134, 

44 Jamnabaj v. Khimji, LLR. 14 Bom, 1, 
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Similarly out of my fund my trustees are to continue the same............ 
(16) After my death my trustees shall, out of the income, set up a 
Sadavart at the town of Nasik.” No specific amount was set apart for the 


second Sadavart. It was held however that the bequest for this second 
Sadavart at Nasik was valid and not void for uncertainty. The clear 
intention of the testator was that the second Sadavart should be on the 
same scale as the one at Anjar, and consequently there was no difficulty 
in ascertaining the nature of the Sadavart to be established and the sum 
to be spent on it. Even where there is no institution of a similar nature 
already established by the founder, the court can direct an enquiry as to 
the amount of expenses that is reasonable and proper* A Hindu testator 
by his will directed that his executors should get a Siva’s temple erected 
at a reasonable cost in a suitable place within the compound of the brick- 
built Baitakhana house, inclusive of the building and garden attached 
thereto, in which he had constantly resided. Although no specific amount 
was mentioned as the cost of the temple, the direction was held not to be 
void for uncertainty, and the direction of the trial court that a sum 
amounting to 3% of the movable estate of the testator should be spent 
fo. the purpose was upheld as reasonable by the High Court.” In this 
case there was a further direction in the will that the executors should 
keep in deposit Government Promissory Notes of Rs. 9,500 for the 
preservation and repairs of the Baitakhana house in proper time and for 
the daily and periodical worship of the said God Siva, for his sheva and 
repairs of the temple. It was held on a construction of the will that there 
was no effective disposition of the Baitakhana house and consequently 
it vested in the heir as on intestacy. The testator however had directed 
that the interest of the G. P. Notes should be spent for the repairs of the 
Baitakhana as well as the worship of the idol. “The question arose as to 
how was the amount to be apportioned between the two objects. The 
lower court adopted the rough and ready method of dividing the sum 
equally between the two objects and the High Court in appeal did not 
think the decision to be an improper one. “We think it may fairly be 
said.” thus observed the learned Judges in the judgment, “that when a fund 
is provided for two objects and there is no indication to show how much 
is intended for each, it may be presumed that in the absence of anything 
to the contrary, the intention was that they should benefit equally i.e. 
half the fund was intended for one object and half for the other”. It has 
been held in England that if a fund is given to two objects, one of which 
fails for some reason or other and the other is charitable, the court will 
uphold the charitable part by apportioning the fund between the two 
objects. An enquiry may be made in such cases as to the amount which — 


45 Vide Kali Prasanna Mittra v. Gopeenath, 7 C.L.R. 241. 
46 Vide Gokool Nath v. Issurlochan, LLR. 14 Cal. 223, eee se 
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would be required for the respective objects and if the apportionment was 
a matter of discretion, equal distribution will be directed.“ 

3.11. In Re Clarke, Bracey v. Royal National Life Boat Institution" 
there was a trust created by a will by which the residue of the testator’s 
property was to be divided among four objects, three of which were chari- 
table and the fourth was not and was too uncertain. It was held that the 
residue would be divided into four parts three of which would go to the 
charities and the fourth to the next of kin. Difficulties, however, arise when 
a gift of charity is residuary upon a void gift. In such cases if the court 
finds the precedent gift to be of an ascertainable amount, the gift of the 
surplus to charity would stand valid. But if the amount of the previous 
gift could not be ascertained the whole thing fails. Sir George Jessel thus 
stated the law in Re Birkett :* “If there were no authorities I should hold 
where there is a gift of money upon trust to apply a portion of the income 
for a definite purpose, and then to apply the surplus for another purpose, 
that if the first purpose were sufficiently defined to enable you to ascertain 
the amount of the income that would be required for it, and the purpose 
failed through the gift being invalid, the gift of the surplus would be 
unaffected beyond the amount so ascertained...... Fs If the first object is 
not so defined that you can reasonably ascertain the amount required, the 
whole must fail because you might then apply the whole of the income 
properly and fairly to the first object; there would be of course no 
ascertainable residue.” 

When the whole fund is given to charity, subject to a trust in favour 
of another object which fails, the entire fund would be available for 
charity.” 

No trust can at all come into existence if there is uncertainty as 
regards the subject matter ; if, on the other hand, the object is ambiguous 
and uncertain, then also the trust fails so far as that object is concerned 
though there may be a resulting trust in favour of the settlor or his heirs. 
In Morice v. Bishop of Durham? Lord Eldon said: “As it is a maxim 
that the execution of a trust shall be under the control of the court, it 
must be of such a nature that it can be under that control; so- that the 
administration of it can be reviewed by the court; or if the trustee died, 
the court itself can execute the trust ; a trust, therefore, which in the case 
of maladministration could be reformed and a due administration direc- 
ted ; and then unless the subject and the objects can be ascertained upon 
principles familiar in other cases, it must be decided that the court can 
neither reform maladministration nor direct a due administration.” 


47 Tudor on Charity p. 61; (1923) 2 Ch. 407. 
48 (1923) 2 Ch. 407. < 


49. 9 Gh. D: 576. 
50 See also in Re Porter, (1925) Ch. 746. 


1 Kelly v. Att.-General, 1917 Ir. R. 183. 2 10 Ves. 522 at 539. 
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3.12. Rules of English law for determining definiteness of the objects 
of charitable trust.—The rules of construction that are followed by English 
courts for the purpose of ascertaining whether an object of charitable 
trust has been indicated with definiteness or not, are somewhat artificial, and 
they are based upon the technical notions of charity which prevail in the 
English system. One of the cardinal rules adopted by English Judges is that 
the word “Charity” by itself is sufficiently definite, and a gift to charitable 
purpose simpliciter would be perfectly valid, and would not fail for want 
of definiteness. The reason is that the expression ‘charity’ has a well- 
defined meaning in English law, based as it is, upon the preamble to the 
St. of Elizabeth and the court can direct a scheme to be settled in accor- 
dance with the same.“ Trusts for purposes vaguely described as ‘bene- 
volent’,* ‘philanthropic’, ‘pious’, ‘hospitable’, ‘generally useful’® etc., 
cannot rank as valid charitable trusts: The ground upon which these 
decisions are based is that the objects of benevolence and liberality might 
be charitable but are not necessarily so, and the trust may be completely 
exercised without bestowing any part on purposes strictly charitable? 
The next rule of importance adopted by English courts is that when a 
trustee is given the option to apply a fund to a charitable purpose or to 
a purpose not charitable at his discretion, the gift to charity fails. As 
there are two alternatives, the trustee may apply the fund properly to a 
non-charitable object and the court cannot wait to see how the discretion 
is exercised. As there is uncertainty in the provision itself, the gift 
cannot take effect. One of the leading pronouncements on the subject 
is that of Lord Halsbury in the Scotch case of Grimond v. Grimond™ 
where a testator had directed his trustees to divide a portion of his 
residuary estate among “such charitable or religious institutions and 
societies as they might select”. By the laws of Scotland religious purposes 
are not necessarily charitable and as the direction given by the testator 
was vague and indefinite, it was held that the gift was invalid. “In this 
case”, so runs the judgment “the testator has not made any will himself, 
he has allowed some one else to make a will for him after his death and 
that the law will not allow”. You should bear in mind that had the 
power been given in this case in favour of charitable gifts only, the trust 
would have been quite good. The whole thing —— uncertain by 


reason of the introduction of the disjunctive word“ : om hé” same 
3 Vide in Re MacDuff (1896) 2 Ch. 451 at 469. (ene aaa — 
4 Morice v. Bishop of Durham, 9 Ves. 399. teegi 2] 28 
5 Re MacDuff, (1896) 2 Ch. 451. ; gre JA BADE Dl 
6 Heath v. Chapman, (1854) 2 Drew, 417. TER e oits- bea RE 
7 Re Hewitt’s Estate, 53 L.J. Ch. — — An rar eat SABI 
8 Kendall v. Granger, (1842) 5 Beay. 300. Qt 
9 See Morice v. Bishop of Durham, 9 Ves. SEA See. also Halsbury < on. Charity, 
page 167. p-p Ses 7 E xt CG vyv wise 
10 1905 AC. 124. g RI soas 74 TAYA, | ; . JOE AO f {OSE Es << 
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principle, trusts for charity or works of public utility,” ™ “charitable o1 
public purposes,”” “charitable, religious or other objects,’ “charitable or 
benevolent purposes’ are void. In William v. Kershaw, the bequest was 
for such “benevolent, charitable and religious purposes as the trustees should 
elect”. The Master of Rolls held that the words meant “benevolent o1 
charitable or religious,” and consequently the trust was void. In 
Chichester Diocesan Fund v. Simpson it was held that where property 
was left “for charitable or philanthropic” or for “charitable or benevolent” 
purposes, the gift must fail for uncertainty since it would be open to the 
trustees to apply the property for philanthropic or benevolent purpose 
which would not be charitable purpose in the legal sense. This decision 
had the effect of focusing public attention on the unsatisfactory state of 
the law on the subject, and as a result the Nathan Committee was consti- 
tuted for recommending a revision of the law. Pursuant to its report 
dated 1952", the British Parliament enacted the Charitable Trusts 
(Validation) Act, 1954, the effect of which was to make some amendment 
in the law, but subject to it the law as laid down in the decisions still 
remains good. If, however, the different objects of trust instead of being 
separated by the disjunctive particle “or were joined together by the 
conjunction “and,” the gift would become valid. Thus trust for pur- 
poses “charitable and pious’, “charitable and deserving’ “religious 
and charitable”, “charitable and public purposes’ have been upheld. The 
reason is that in such cases the purposes are not alternatively charitable 
or not charitable as the trustees might elect, but are confined to objects 
which must at least be charitable, though the charities might be of a 
particular type, as indicated by the other expressions used. There is 
another rule of construction followed by English Judges and which is to 
the effect that even when the two classes of objects cannot be taken 
conjunctively the trust can be upheld if having regard to the intentions 
of the donor the whole gift can be construed as charitable, the other 
words being taken as ejusdem generis with those that are charitable. 
Thus in Re Bennet a trust ‘for the benefit of the schools and charitable 
institutions and poor and other objects of charity or any other public 
objects in the said parish of Faringdon’ was upheld as valid, the words 


ll - Langham vw. Peterson, (1903) 87 L. T. 744. 

12 Blair v. Duncan, 1902 A.C. 37. 

13 Re Davidson, (1909) 1 Ch. 567. 

14 Re Jarman, (1878) 8 Ch. D. 584. 

15 5 L. J: Ch.: 84 (1835). 

16 1944 A.C. 341. 

17 Cmd. 8710, Nalhan Committee. 

18 Att.-General v. Herick, 1772 Amb. 712. 

19 Re Sutton, Stone v. Att.-General, (1885) 28 Ch. D. 464. 
20 Baker v. Sutton, 1 Keen 224. 

21 Blair v. Duncan, 1902 A.C. 37, 44. 

22 (1920) 1 Ch. 305; see also Golan v, MacDermot, 1868 L.R. 5 Eq. 60. 
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‘public object’ being read as ejusdem generis with the words preceding the 
particle “or” s f 
VII. DISCRETIONARY ‘TRUSTS 

3.13. You should remember that the courts in India in giving effect to 
religious and charitable trusts are not fettered in any way by these 
technical rules of construction which are adopted by Chancery Courts in 
England. As a matter of fact, however, in actually deciding cases, our 
courts have not infrequently drawn upon the pronouncements of English 
Judges on the subject, and the result has been that some amount of arti- 
ficiality has been introduced into the matter, which cannot be said to 
be altogether desirable. 

3.14. It has been held by our courts of law that a gift for a purpose 
which can be regarded as charitable under English law, or to charity 
generally would be upheld as a valid gift, even though a wide discretion 
is given to the trustees in the former case or there is no specification of 
objects in the latter. A testator by his will directed his executors inter 
alia, to set apart a sum not exceeding Rs. 25,000 for distribution amongst 
his poor relations, dependants and servants ; the amounts and the persons 
who would be entitled to the benefit of the provisions being left entirely 
to the discretion of the executors. Harrington, J. held that there was a 

valid charitable gift for Rs. 25,000. “If the present devise” thus observed 

the learned Judge in his judgment “cannot be supported as a charitable 
gift, then it will be void for uncertainty. If, on the other hand, it can 

be supported as a charitable gift then the authorities show that it will 
not be void for uncertainty. In interpreting the words of the devise TE 
am bound, I think, to interpret them if I can, in favour of the valid bequest, 
rather than in favour of an intestacy. If the word “poor is taken as | 
referring not only to the word ‘relatives’, but to the words ‘servants’ —— — 
‘dependants, which follow, the bequest can be supported as a char: ak 
bequest. Gifts to poor relatives have been supported as hpa fab g 
see for example, the case of Attorney- -General v. Duke of | 
iand*, and the cases cited in the, judgment in that an a 
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a benignant construction in the case of charitable gifts it was held that 
the adjective “poor” qualified ‘dependants’ and ‘servants’ as well, and 
all the three objects of trust were charitable. This case is also an autho 
rity for the proposition that a charitable gift of a sum not exceeding a 
particular amount is tantamount to a gift of that amount.” In Gordhan 
Das v. Chunilal” a deed of endowment which was executed by Rai Joti 
Prasad of Agra, recited that the executant had established a Dharamsala 
at Benaras for charitable purposes, and carried on charity at a cost of 
Rs. 500 a month. It was recited in the document that it was necessary 
to make a permanent arrangement for the continuance of the charity and 
for meeting the expenses connected with it, and that is why the docu- 
ment was executed. In the operative part, Joti Prasad purported to set 
apart the profits of seven villages for the expenses of the Dharamsala and 
directed that the net profits of these villages to the extent of Rs. 500 a 
month should be applied to charitable purposes (pun) at the Dharamsala. 
It was held that it was a valid charitable gift although the object was 
not specified. “The dedication in the case before us” says the judgment 
“is for charitable purposes (pun) and for charitable purposes alone.” A 
trust for such purposes, that is, for charity generally, will always be 
carried out notwithstanding that the objects of the charity are not speci- 
fically described. “The court can, if necessary in such a case, settle a 
scheme for its proper administration.” You will notice that the word 
“pun” which is derived from the Sanskrit word “punya” is not synony- 
mous with “charity” in the English sense, but includes all virtuous © 
-meritorious or pious deeds. As the Dharamsala, however, is a charitable 
institution and only the expenses of Dharamsala were to be met from 
the income of these villages, there was no doubt in this case as to the 
certainty of the object. 


4 


VIII. GIFTS FOR DHARMA 


3.16. Gift for ‘Dharma’ whether uncertain.—A gift or bequest for 
Dharma without specifying the object has been held to be void for 
uncertainty in a long series of cases, mostly of the Bombay High Court and 
one case from Calcutta—a view which was later approved by the Privy 
Council. 

The earliest Bombay pronouncement on the point is that of Sir 
Erskine Perry and S.M. Yardley in the case of Advocate-General v. 
Damothar* which was followed in a few other cases, including Ganga 
Bai” and Pranjivan Das v. Deokuvarbai.™* 


25 Weir v. Crum Brown, (1908) A.C. 162, 167. 

26 See in this connection, Thomson v. Thomson, (1846)1 Coll. 395. 
27 Gordhan Das v. Chunilal, I.L.R. 30 All. 111. 

28 Advocate-General v. Damothar, (1852) Perry’s Oriental Cases 526. 
29 Ganga Bai v. Thavar Mulla, 1 B.H.C.R. 71. 

29a Pranjivan Das v. Deo Kuvarbai, 1 B.H.C.R, 75 (Note). 
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[he question was elaborately considered by Farran, C.J. and Tyabji, 
J]. in Vundraban Das v. Gurson Das.” 

In that case, the testator, after giving certain properties to his two 
wives, left the residue to his trustees who were to apply the same for 
“dharam,” It was held that the trust was void for uncertainty. Farran, 
C.J., in the course of his judgment, pointed out that the matter was 
concluded by a long series of authorities and observed, as follows ; 

“It is doubtless the case that this interpretation of the law defeats, 
in innumerable instances, the cherished wishes of Hindu testators. Few 
Hindu wills that we have met with, are without a devise of this nature, 
though some testators define with precision the objects of their dharma, 
and it may well be that the court would have acted with more regard 
to native feeling and ideas if, instead of considering the broad signification 
that the word ‘dharma’ indisputably bears, which appears to be as wide 
as the words of philanthropy, or piety, or charity, in its untechnical 
sense, they had considered the objects which the Hindu Shastris and 
Hindu testators would consider to be embraced within the term and 
construed it in reference to the Hindu sacred law relating to dharma. 
These objects, we think, might be exhaustively enumerated under a few 
heads which would even now, with advancing ideas, not be wider than the 
objects are deemed to be charitable by courts in-England d ep etl 
native court untrammelled by English precedents or decisions we can 
hardly doubt but that a devise in dharma would be upheld and applied. 
Lhe question is, however, we consider not open to us. We have only 
made these remarks as indicative of what our judgment might have been, 
we do not say would have been, had the case not been concluded by 
authority.” 1 cannot help expressing my appreciation for the imagina- 
tion and wisdom which are evident in these observations. 

Thus, the learned judges were clearly of opinion that it was not impos- 
sible to define ‘dharma’ with as much precision, as ‘charity’ is defined in 
English law, and, but for the artificial rules of interpretation which were 
borrowed from English Courts and applied in some of the earlier cases 
in the province, the decision might have been otherwise. This case 
went up in appeal to the Judicial Committee, and the Privy Council 
aflirmed the judgment of the Bombay High Court and pronounced that 
gift to be invalid. Reference was made in the judgment of the Judicial 
Committee to the earlier decisions on the subject and to the meaning 
of the word ‘dharma’ as given in Wilson’s Dictionary, where it was defined 
to mean “law, virtue, legal or moral duty,” and it was held that these 


30 Vundraban Das v. Gurson Das, (1897) 1.L.R. 21 Bom. 646. For the Calcutta 
case, see Sibehunder v. Treepoorah Sundaree, (1842) Fulton, Rep. 98, 109, 
referred to in arguments in I.L.R. 23 Bom. 735 (P.C.). 


31 Runchordas Vandravandas v. Parbat Bai, L.R. 26 LA. 71; LL.R. 23 Bom. 735. | 
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objects were too vague and uncertain for the administration of them to 
be under any control. 

With all respect to the Judicial Committee of the Privy Council, it 
may be pointed out, that the dictionary meaning of the word “charity” 
is equally wide and indefinite, but what the English Judges proceed upon 
is not the dictionary meaning of the word, but the technical meaning that 
it has: come to acquire on the basis of the Statute of Elizabeth. As 
Farran, C.J., rightly pointed out, it is not impossible to lay down with 
definiteness what ‘dharma’ means and includes according to the Hindu 
scriptures, and the list of objects included in it would not certainly be 
more extensive than the list of charities under English law. 


-~ The High Court of Bombay felt itself constrained to follow the 
existing decisions on the point, which had uniformly held such gifts to 
be invalid, but certainly no such consideration could stand in the way 
of the Judicial Committee of the Privy Council. 
With respect, again, it may be permissible to offer the comment that 
= in deciding this case the Judicial Committee somehow failed to notice 
the well-known judicial principle that dependence merely on the diction- 
ary” ‘may sometimes lead to failure of justice unfortunately. In relying on 
_ the dictionary meaning of the word “dharma, the Judicial Committee lost 
= — the true significance and meaning of that word. 


= “The — “Dharma” when used with reference to SHES of 
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pointed out, with reference to original authorities, that the word ‘dharma’ 
when used in connection with gifts of property by a Hindu has a per- 
fectly well-settled meaning, and connotes Istha and Purtta donations. It 
is a term of art explained with precision by the highest authorities on 
Hindu Sastras and referred only to certain classes of pious gifts. Obviously, 
those authorities were not brought to the notice of the Bombay High 
Court, when the matter first came up before them for consideration, and a 
mistake once committed was perpetuated on the principle of Stare decisis. 

That the view of Subrammania Ayyar, J. is the correct one seems 
to be the opinion of many eminent Hindu Judges who had occasion ta 
consider this matter.“ However, the decision in Ranchordas v. Parbati,” 
was held to be binding on Indian courts being a judgment of the Privy 
Council which had to be followed in India. 

Now that we are not trammelled by the authority of the Privy Council, 
time has come for a reconsideration of the whole law on this point." 

A gift for dharmada® or for dharmaartha® has also been pronounced 
to be invalid. In a Bombay case,” the testator directed his executor to 
set apart one-third of his property after payment of debts and to apply 
the same towards his death ceremony and for ‘dharma khairat.’ It was 
held that the word “khairat, which literally means “alms or Charity.” 
was itself indefinite, and even if it was taken to be definite, its meaning 
was obscured by the word ‘dharma, whether the latter expression was 
taken disjunctively or conjunctively. 

The result was that the bequest was held to be void for uncertainty. 
Where, however, an existing charity is indicated by the word. ‘dharma,’ 
the gift is valid.” A Hindu testator by his will” appointed three execu- 
tors and after making certain bequests directed as follows : 


“After all the matters shall have been settled, whatever property of 


mine may remain, that remaining property shall be disposed of in a. 


righteous manner, in a pious and charitable way as may appear advis- 
able to all my three executors. It shall be disposed of in such a manner 
that people may speak well of me and all my three heirs may acquire 
fame.” 3 

It was held that there being no valid declaration of trust, the re- 


mainder vested in the legal heir, but the suit of the plaintiff who claimed 


33 Vide the observations of Mookerjee, J. in Bhupati v. Ramlal, (1910) I.L.R. 37 
Cal. 128 (F.B.) and of Jailal, J. in Brijlal v. Naraindas, I.L.R. 14 Lah. 827. 

34 Ranchordas v. Parbati, (1899) L.R. 26; I.A. 71; I.L.R. 23 Bom. 725, 735 (P.C.). 

34a Compare the specific provision in the Bombay Public Trusts Act, 1950. 


35 Dev Shankar v. Motiram, I.L.R. 18 Bom. 136. — č 


36 Brijlal v. Naraindas, I.L.R. 14 Lah. 827. 

37 Marianbai v. Fatimabai, 31 Bom. L.R. 135. v5 
38 Naidya Nath Ayyar v. Swami Nath Ayyar, L.R. 51 LA. 2 —— 
39 Nanalal v. Harlochand, I.L.R. 14 Bom. 476. MIA AN 
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to be assignee from one of the heirs was dismissed on the ground of 
limitation. 


A gift of money or property to a person with a direction that the 
donee would do virtuous acts out of the property” or spend it in good 
works,“ would not create a trust and the direction being void for uncertainty 
the donee would enjoy the property or fund as if there was no such 
direction. A bequest of surplus income for ‘proper and just acts’ for 
the testator’s benefit is void for uncertainty,“ and so is a provision that 
on the death of the testator’s mother and wife the property would vest 
in the fellow villagers for performance of pious acts.“ 


IX. RULE OF CONSTRUCTION 


3.17. Rule of construction when the trustee is given the choice 
between two alternatives one of which fails as a gift for charity —Follow- 
ing the English precedents, our courts have held that when a trustee is 
given the discretion to choose between two or more alternative objects, 
one of which is uncertain or indefinite the entire gift fails, even though 
one or more of the other alternatives be definite, religious or charitable 
objects. Thus, a direction by a testator to the executors that they would 
make use of the surplus in such a manner as they may unanimously think 
proper for purposes of popular uscfulness or for purposes of charity is a 
void direction.“ Purposes of popular usefulness are distinct from 
purposes of charity and they were connected here, by the disjunctive 
particle ‘or. As purposes of popular usefulness are - not necessarily 
charitable, they must be held to be vague and indefinite and the entire 
trusts failed. 

In Bai Chandun Bai v. Dady Nusserwanji,* a Hindu testator directed 
that after the death of his wife and in default of or in failure of issues, 
his trustees should bestow certain trust premises and the interest, divi- 
dend and income thereof “upon someone, or more charitable, educational 
or other philanthropic institutions calculated to promote public good as 
they shall in their discretion select.” It was held by Starling, J. on the 
authority of the English decision in Williams v. Kershaw‘ that the words 
‘charitable, educational or other philanthropic’ should be read as ‘chari- 
table educational or other philanthropic’ and the gift to charity was 
void: for uncertainty. The same rule of construction was followed by 
Chowdhury, J. in Sarat Chandra v. Pratap Chandra There a settlor 
40 Collector of Moorshidavad v. Ranee Shebesuree, 18 W.R. 226 (P.C). 

4) Bai Bapi v. Jamnadas, 1.L.R. 22 Bom. 774. s 

42 Gokool Nath v. Issur, LL.R. 14 Cal. 222. 

43 Kandarpa v. Jogendra, 12 Cal. L.J. 391. x 

44 Trikam Das v. Hari Das, I.L.R. 31 Bom. 583. | 

45 Bai Chandun Bai v. Dady Nusserwanji, 1.L.R. 26 Bom. 632. 

45a Williams v. Kershaw, 5 Cl. & F. 111, note. PGE rt 

46 I.L.R. 40 Cal. 232. — -mou 


r 
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executed a trust deed, and after making various gifts for special religious 
purposes made the following provision in the sixth clause: “Out of 
the income which shall remain after incurring all the aforesaid expenses, 
a sum not exceeding one thousand rupees shall be applied to supporting 
the poor, the blind and the destitute, and in imparting education, in 
upanayan, in removing marriage difficulties or in works of public good ; 
that is, it shall be paid at the discretion of the trustees towards 
dispensaries, hospitals, charitable societies, schools, or any students’ 
cducation, feeding of poor, etc., marriage, upanayan, etc., excavation 
and consecration of tanks in villages,” having dearth of water ete.” 
It was held that the directions contained in this clause were void 
and inoperative for vagueness and uncertainty. With all respect to the 
learned Judge it may be pointed out that almost all the items of charity 
were Specifically mentioned in the clause referred to above, and even 
if there was any ambiguity by reason of the words ‘or in works of public 
good’ these words could have been construed ejusdem generis with the 
words that preceded them. Obviously, the works of public good contem- 
plated by the settlor were fully explained in the passages that followed. 
3.18. In Sri Gadicherila v. Nayyapatti,” a Hindu executed a will by 
which he purported to create a charitable and religious trust by providing 
that a sum of Rs. 400 should be spent every year out of his estate “either 
for the spread of Sanskrit language or for the spread of Hindu religion 
or for both” ; the amount was charged on the estate and certain persons 
were appointed executors who were to arrange for conducting the trust, 
as the trustees from timeé to time, of an institution called the Hindu 
Samaj at Rajmundry might deem fit. The executors declined office. 
The adopted son of the testator who got the estate refused to pay the 
money in accordance with the directions in the will. “Thereupon a suit 
was brought by the trustees of the Hindu Samaj at Rajmundry under 
section 92, Civil Procedure Code for relief under that section. ‘The trial 
court decreed the suit. An appeal was taken against this decision to 
the High Court of Madras, which came up for hearing before Spencer 
and Devodoss, J.J. Spencer, J. was of opinion that the trust regarding 
the spread of Sanskrit language was not void for uncertainty, but the 
trust as regards spread of Hindu Religion was too vague and indefinite 
to be enforced: and as under the will the trustee had an absolute dis- 
cretion to spend the entire sum of Rs. 400 cither for one object or the 
other, the whole gift was void and unenforceable. Devodoss, J. on the 
other hand went further, and held that even as to the spread of Sanskrit 
education, the trust was vague and indefinite. The view of Devodoss, J. 
is clearly unacceptable as would appear from several decisions of English 
Judges to which reference was made by Spencer, J. in his judgment. We 


are not sure that in this case spread of Hindu —— even can’ be said 
BA AT 
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io be indefinite. It is true that Hindu religion has various branches and 
sects and the testator did not make it clear which form of Hindu religion 
he wanted to encourage. But charity even has different forms and 
aspects in English law, and a trust does not fail even if the particular 
form of charity is not specified. Moreover, in this case, the trust was 
to be carried out in accordance with the directions given by the. trustee 
of the Rajmundry institution, with which the testator was associated 
during his life time. It was not difficult therefore to frame a scheme in 
consultation with the Rajmundry institution which should have com- 
pletely fulfilled the intentions of the testator. In the case of Brijlal v. 
Narain Das“ a testator directed his executors “to apply after his death 
in such a manner, as they consider proper, the money and_ property 
bequeathed to them for dharmartha, the dharamsala and Sanskrit educa- 
tion.” Here the three objects of the trust were really in the alternative 
and they were to be read disjunctively so that the trustees had the 
discretionary power to apply the funds to any one of the three objects 
to the exclusion of the other two. It was held that one of the three 
objects viz dharmartha was invalid for uncertainty, and although the 
other two were certain, the whole gift failed by reason of the co-relation 
of the invalid objects. That our courts of law have in some instances 
taken an extreme and unreasonable view on the question of certainty 
of the objects of trust is illustrated by the decision of White, J. in a 
Calcutta case.” In this case a Hindu testator directed his executor to 
lay out and expend such portion of his property as the latter may, in his 
discretion, think necessary and proper, in and towards the construction 
and erection of pucca bathing ghat at a suitable place in the river 
Hooghly to be surmounted by a chandni and two temples for Siva, for 
whose daily worship a monthly allowance will be made by the said 
executor, the amount whereof shall be at his discretion. White, J- 
pronounced the trust to be invalid for want of definiteness. It is difficult 
to say in which respect, definiteness was lacking in this case. The 
direction was that a pucca bathing ghat should be erected surrounded 
by a chandney and two temples of Siva. As regards the site the executor 
could choose any place on the river Hooghly. The utmost that could 
be said is that the amount of money that was to be spent for this purpose 
was not specified. But in such a case the court could certainly direct 


that the construction should be made at a reasonable cost as was done in 
Gokool Nath v. Issurlochan™ 


VER: ; = X. MIXED PURPOSES 

J have told you” that according to the decisions of English courts, 
48i: LL.R. 14 Lab. 827.) . 
49 Sarbamongola v. Mahendra, 1.L.R. 4 Cal. 508. 
50 I.L.R. 14 Cal. 222. 
51 Para 3.17, supra. $ 
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where the two objects of trust are not separated by any disjunctive 
particle, but the gift is to charity and some other object conjointly, it 
would be upheld as valid. In a Calcutta case the testator bequeathed 
the residue of his estate to be spent and given away in charity in such 
a manner and to such religious and charitable purpose as the executor 
would think proper.’ This was held to be a valid trust. The learned 
judges relied upon an old decision which was quoted in Advocate General 
v. Damothar’ But quite apart from that authority the decision could be 
very well supported on the ground that the intention of the testator was 
that the object to which the money should be applied, must be charitable, 
even though it might be religious at the same time. 

Questions of uncertainty of the object often arise in connection with 
cndowments created in favour of deities who are not specified by name. 
This matter will be considered in a future lecture, where I will deal 
with Debutter ‘Trusts. 


XI. Cy PRES—THE DOCTRINE 


3.20. ‘Charity’ a favourite of English courts.—Charities, as I have 
already said, were highly favoured by English Equity Courts. This may 
have been due to the influence of civil law or the bias in favour of 
charitable gifts of the Ecclesiastical Courts which formerly had jurisdiction 
over wills and intestacies. Charitable dispositions have always received 
a more liberal construction than the law will allow in gifts to individuals.‘ 
One result of such liberal construction has been the introduction of the 
rule of “cy pres’ in the matter of administration of charitable trusts. 

If a private trust is initially ineffective** or subsequently fails, there 
is a resulting trust for the settlor.® But, if a charitable* trust is initially 
impossible or impracticable, or subsequently becomes so, in many cases 
the trust will not fail, and the court will apply the property cy pres, 
i apply it to some other charitable purpose “as nearly as possible” 
resembling the original trusts.® 

This is the significance of cy pres. 


l Parbati Bibee v. Ram Barun, (1904) LL.R. 31 Cal. 895. — 
2 Advocate General v. Damothar, 1 Bom. H.C.R. 75 (Note). — 


2a Chapter 6, infra. : A. 
3 Story’s Equity Jurisprudence, Article 1165. i 4 
3a See Snell's Equity (1966), page 176. =e — * 


3b The paragraph has been partly rewritten. a 
4 See National Anti Vivisection Society v. LR.C., (1948) A.C. 31, 64, 65. — — 


Canadian cases, see E.C.E. Todd, (1954)32 Can.: B.R. 1100. The Cy pres” sk 
application of public legacies was known to Roman law; D. 33.2.16. = = 
5 Ironmongers’ Co. v. Attorney General, — cl. & F. 908 3 Re — 
(1914)1 Ch. 427. TA : A 
5a On the doctrine pe — generally, see Sheridan & D f 
Doctrine 959). 2 s 
















124 PURPOSES AND FORMALITIES OF A VALID RELIGIOUS & CHARITABLE TRUSI 


3.20A. Doctrine of ‘cy pres’.—‘Cy pres’ thus means ‘following as 
nearly as possible the intention of the donor.’ When the particula 
mode of charity indicated by the donor is not capable of being carried 
into effect, yet, if the donor had expressed a general intention of charity 
the court would not allow the trust to fail, but would execute it “cy pres,” 
that is to say, in some way as nearly as possible to that which the testato1 
specified. The foundation of this doctrine was thus indicated by Lord 
Eldon in two of his classic pronouncements on the subject: “Although 
in Carrying to execution a bequest to an individual, the mode in which 
the legacy is to take effect must be of the substance of the legacy, yet 
where the testator has sufficiently indicated that charity is his legatee, 
the court will consider charity as the whole substance of the legacy, and 
in such cases only will provide a mode by which: that legatee shall take.” 
Again, “If the testator has manifested a general intention to give to 
charity, the failure of the particular mode in which the charity is to be 
effected will not destroy the charity; but if the general intention is 
charity the law will substitute another mode of devoting the property 
to charitable purposes though the formal intention as to the mode cannot 
be accomplished.”* 

There are numerous decisions of English Courts on the application 
of cy pres rule in the administration of charitable trust. I do not propose 
to discuss the cases in detail. I will only draw your attention to the 
salient principles that can be gathered from them. 


XII. Cy PrRES—THE ESSENTIALS 


3.21. Cy pres doctrine not applicable.—The first essential condition 
to attract the application of the cy pres doctrine is that the donor must 
clearly evidence a general intention of charity. “Che whole rule is founded 
on the presumption that although the gift might be to a particular charity, 
the intention was to give to charity generally, and consequently when 
the particular disposition cannot be carried into effect, the court, in order 
that the general charitable intention may not be disappointed, makes a 
Cy pres application of the fund and applies it to a purpose, which coin- 
cides as nearly as possible with the object that has failed. Where there 
is no such general intention of charity, the Cy pres doctrine can have no 
application.® | 

3.22. When there is a general charitable intention, the doctrine 
applies when there is a failure of the particular object.—No application 
of the. doctrine is also possible where a contrary intention is expressed 
or is. to be implied from the Slanguage used by the testator, as for example, 

è Ce Gwel 
5b Para 3.20, supra) 
5c Mills v. Farmer, 1 Mer. 55, 100. 
5d Moggridge v: Thackwell, 7 Ves. 36 and 13 Ves. 416. 
6 Vide in Re Wilson, (1913) 1 Ch. 314. 
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where there is direction that on failure of a charitable bequest the pro- 
perty will fall in the residue Provided that there is a general charitable 
intention, to make the Cy pres doctrine applicable, there must be a 
failure of the particular object specified by the testator, or there must be a 
surplus left after satisfying the particular purpose. Where the donor's 
directions can be given effect to, the court has no authority to sanction any 
deviation from them on grounds of expediency. The court cannot apply 
ihe charity in a manner which it considers to be more beneficial to the 
public, or which it thinks the donor himself would have contemplated 
had he foreseen the changes that have taken place by lapse of time.” 
When there is a possibility that the indicated object may be given effect 
to, though at a future time, the court may refuse to apply the rule of 
Cy pres and can direct the fund to be kept in court till the objects become 
possible? There may be failure of the purpose named by the testator 
at its very inception, or the object might fail by reason of subsequent 
circumstances. Examples of the former are gifts in favour of non-existent 
institutions, or institutions which are not capable of being identified or 
had ceased to exist before the death of the testator, or are incapable of 
taking any gift under law.” This also includes cases where the objects 
specified contravene the provisions of any law,” as when an accumulation 
is directed beyond the limits prescribed by the law.“ But if the intention 
itself is contrary to public policy Cy pres doctrine cannot be applied as 
the gift cannot be regarded as a charitable gift at all 

3.23. The cases where the charitable purpose takes effect in the 
first instance but subsequently fails come under the second category, and 
here also the Cy pres doctrine would be applied provided there is a 
general charitable intention. A trust was created for the relief of 
prisoners for debts, but this form of punishment was subsequently 
abolished and the court applied the fund for the relief of other prisoners.” 
A trust for the redemption of British slaves in Barbary was applied Cy 
pres when slavery was abolished in that country.” The same principle was 
applied where there was a gift to support pupils at a public school, and 
the school subsequently ceased to exist.’° When the object of a charitable 
trust does not exhaust the entire fund, the court can always direct that 
the surplus fund be applied in furtherance of the original intention of the 
7 Corlyn v. French, 4 Ves. 418; See Halsbury, 3rd Edn. Vol. 4 p: 22. 
8 MHalsbury, 3rd Edn. Vol. 4 p. 324. * 5 


9 Att.-General v. Bishop of Chester, 1 Bro. C.C. 444. 
10 Vide Tudor on Charities, (5th Edition) pp. 150—152. 


11 A.G. v. Vint, 3 De. G. and Sm. 704. i —— 
12 Martin v. Margham, 14 Sim. 230. * * 
13 Tudor on Charities, (5th Edition) p. 153. À — 

14 A.G. v. Hankey, 16 Eq. 140 (Note). — 
15 Ironmongers Co. v. A.G., 10 Cl. and F. 908. Gae 

16 Re. Templemoyle School, I. Ir. R. 4 Eq. 295, KET A E ak | ds 
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donor. If originally the income of the fund was sufficient for the paru 
cular purpose, but in course of time there was an augmentation of the 
income, the court assumes that the subsequent income was also intended 
for charity.“ If the original income was in excess of the requirements 
of the trust, Cy pres doctrine is applied if there is a general intention of 
charity and not otherwise." The same principle is applied where theri 
is a surplus due to the decay of the specific charity mentioned by the 
donor.” In Re Campden Charities™.a sum of money was given by a 
testatrix in 1643 to be laid out in the purchase of lands of the annual 
vaiue of £10, one half to be applied towards the better relief of the most 
poor and needy people of good life and conversation in the Parish of 
Kensington, and the other half towards apprenticing one poor boy 01 
more of the Parish. At the time of the grant Kensington was a little 
village, but it enormously increased in size and importance and_ the 
income of the charity estate amounted to about £2,200 a year. The 
Charity Commissioners settled a scheme under which a large portion ol 
the income was diverted for educational purposes. Hall V.C. disagreed 
with the Charity Commissioners and set aside the scheme. On appeal 
Jessel M.R. reverses the decision of Hall V.C., and accepted the 
scheme. It was pointed out by the learned Master of Rolls that not only 
the income of the property had greatly increased but the habits of society 
had considerably changed, and there were changes in legislation also. 
Apprenticing was no longer compulsory under the laws of England as 
it was at the time of the grant, and boys could be taught useful trades 
in much shorter time without being apprenticed at all. It could not be 
held in such circumstances that to apply half of the money amounting 
to £1,100 a year towards apprenticing of poor boys would be in con- 
sonance with the intentions of the grantor, and nobody could guess as 
to what the testatrix herself would have intended had she anticipated this 
huge increase in the income. It was no longer possible beneficially to 
apply the property in the exact way in which it was directed to be applied 
and in such circumstances it was held to be a better method of effectuating 
the founder's intentions, if the income instead of being spent on doles 
and apprenticing fees was spent on education. 


3.24. Objects chosen should be akin to the object that failed.— 
In every case where Cy pres doctrine applies, the court should choose 
such objects as are akin to the object that had failed. When the same 
instrument provides for charity of different kinds, the failure of one of 
the objects does not necessarily justify the application of that fund to 


17 A.G. v. Coopers’ Co., 19 Ves. 187. 

18 _Halsbury, Laws of England, 3rd. Edn. Vol: 4, p. 323. 
19 Ibid. AAN 

20 18 Ch, D. 310. 
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che other objects mentioned by the donor.“ Where a fund is given 
conditionally to charity and the condition is not fulfilled there is no 
complete dedication to charity at all and no question of the application 
of Cy pres principle arises.~ A testator by his will gave a sum of £ 25,000 
to the Institute of Medical Science Fund, University of London, which 
was in process of formation. The money was actually paid over to the 
trustees of the fund, but the scheme was subsequently abandoned and 
the money was returned to the executors. A question arose whether the 
money could be applied Cy pres. The quesion was answered in the 
negative, inasmuch as the sum was not finally dedicated to charity but 
was a contingent gift and the contingency was not fulfilled.” 


XIII. Cy PRES—INDIAN CASES 


3.25. Cy pres doctrine not displaced even if the residuary bequest is 
to charity.—AlImost all these principles of English law have been adopted 
by our courts in India. One of the earliest pronouncements on the 
subject is that of the Judicial Committee in Mayor of Lyons v. A.G. of 
Bengal.™ This case arose out of the will of General Claude Martin who 
was a Major-General in the service of the East India Co. and a native 
of Lyons in France. With the sanction of the British Government he 
afterwards took service under the ruler of Oudh and resided at Lucknow 
where he died in 1800. He left behind him a will by which he bequea- 


thed his properties valued at over 30 lakhs of rupees partly to individual’ 


legatees but mainly to charities. The will contained, besides others the 
following dispositions :— 

A gift of Rs. 5,000 per annum for the release of prisoners for debts 
in Calcutta, and a gift of Rs. 1,000 per annum for the relief of such 
prisoners ; a similar gift of Rs. 4,000 per annum for the liberation of 
poor prisoners in Lyons; a like sum of Rs. 4,000 per annum to liberate 
prisoners of debts in Lucknow; three bequests to found charities in 
Calcutta, at Lyons and at Lucknow respectively, and a gift of the residue 
equally between the said three charities. With reference to the gift 
in favour of the Lucknow prisoners the will directed that if it should 
fail the fund should remain to the estate. No similar direction was 
given in respect of the gift on behalf of the Calcutta or Lyons prisoners. 
The question arose with regard to the trust for the release and relief of 
prisoners in Calcutta. On August 3, 1865, the Advocate-General ol 


Bengal presented a petition to the Calcutta High Court in which it was 


stated that the bequest to prisoners in Calcutta had become obsolete 
by reason of change in the law relating to imprisonment for debts and 


. —— 


21 Ironmongers’ Co. v. tA G., 10. Cl. & F. 908. 


22 Vide Chamberlayne v. Brochett, L.R. 8 Ch. 206. Piet 
23 Re University of London Med. Sciences Inst, Fund, cael 2 Çh, t — 
24- TLR. Gal 303° E.G, age K — 
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that a fund of Rs. 3,50,000 had accumulated, and a scheme was proposed 
for application of the accumulated funds. The scheme was adopted by 
the Court; thereupon the Mayor of Lyons put forward objections to 
the acceptance of the scheme and contended infer alia that the bequest 
having failed, the money fell into the residuary estate. “These objections 
were overruled, and the scheme was affirmed. The Mayor of Lyons 
thereupon took an appeal, against this decision, to the Privy Council. 
On behalf of appellant it was contended infer alia before the Judicial 
Committee that the Cy pres doctrine could not possibly apply when the 
residue of the testator’s estate was given to charity, and that at any event 
the fund that was allotted to the object that failed should be applied to 
the other charitable objects specified by the testator in his will and which 
were capable of taking effect. Their Lordships held that it could not 
be laid down as a general proposition of law that the Cy pres doctrine is 
displaced where the residuary bequest is to charity, or that there is 
anything analogous to the benefit of survivorship, since cases may easily 
be supposed where the charitable object of the residuary clause is so 
limited in its scope or requires so small an amount to satisfy it, that it 
would be absurd to allow a large fund bequeathed to a particular charity 
10 fall into it. As soon as a specific charitable bequest fails, the court 
gets jurisdiction to act on the Cy pres principle, no matter whether the 
residue is given to charity or not, unless upon a construction of the will 
a direction can be implied that the bequest, if it fails, should go to the 
residue. It was further held that in applying the Cy pres doctrine, search 
should be made for objects akin to that which has failed, though the 
court may have regard to the other objects of the testator’s bounty as 
mentioned in the will. 

3.26. In an early Calcutta case” a testator directed his executors to set 
apart a sum of Rs. 7,000 to provide a fund for or towards the education 
of two or more boys at St. Paul’s School, Calcutta, such boys to be natives 
of Calcutta, of poor and indigent parents or fatherless children of 
American or other Christian religion. The testator died in 1867. Three 
years before his death, the St. Paul’s School, at Calcutta was removed to 
Darjecling. The Darjeeling School was a boarding school and the cost 
of each pupil was much higher than that of the day school in Calcutta. 
The plaintiff who was a son of the testator alleged that by reason of the 
closing of the St. Paul’s School at Calcutta, the trust failed and the money 
became part of the residuary estate. Pigot, J. overruled this contention. 
It was held that the gift was not really to the school, but there was a 
trust created for the education of boys of a particular description, and 
there being a general charitable intention, the Cy pres doctrine applied 
and a reference was made to the Registrar to report on the question in 
what manner the wishes of the Restator cod be best carried out. This 


25 — v. Lg WIDA? LGR: 1 Cal. 591, 
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order was affirmed on appeal” and Wilson J. in the course of his judgment 
pointed out that as the gift was not to the St. Paul’s School, the question 
whether the institution at Darjeeling was a continuation of the Calcutta 
School was not required to be decided in the case. 

In Advocate-General of Bengal v. Belchambers,” a testator directed 
his executors inter alia to set apart a sum of Rs. 16,000 for a charitable 
dispensary and a sum of Rs. 50,000 for its upkeep and the dispensary was 
to be erected on a part of the garden house of the testator at Ramkrishto- 
pore. The executors were all dead and the garden house at Ramkrishto- 
pore had ceased to be the property of the deceased. Fletcher, J. held 
that these circumstances did not affect the charitable trust and as there 
was a general charitable intention the trust was to be executed Cy pres. 

3.27. The application of the Cy pres principle to the surplus income 
of a trust fund is illustrated by the decision of the Calcutta High Court 
in the Advocate-General of Bengal v. Capt. S. Webb Johnson. ‘This 
related to a trust known as Silver Wedding Trust Fund, which was 
started on the occasion of the anniversary of the Silver Wedding of the 
King Emperor and the Queen Empress of India in 1918. Under the 
direction of the Queen Empress the fund was held by the treasurer for 
charitable endowments and the income was applied for the higher educa- 
tion of the children of Indian soldiers who had fallen or become perma- 
nently disabled during the ‘last Great War’. For some years past the 
entire income could not be spent on those objects, it having been found _ 
impracticable to do so, and the result was an accumulation of a consi- 
derable sum of money as surplus income. In these circumstances, with 
the consent of Her Majesty, the court applied the Cy pres principle 
and extended the scope of the trust by including under it the education 
and assistance of children and dependants of the Indian officers and 
soldiers who rendered military service under the Crown during that 
Great War or who had taken part or may hereafter take part in subsequent 
warlike operations. 

.3.28. The decision of Mr. Justice Davar in the Advocate-General of 
Bombay v. Fardoonji Ardeshir™ is a leading Indian authority on the point 
that in the case of charitable bequests the court has no right to set aside 
the wishes of the testator and substitute another charity in place of the one 


directed to be established by him simply because it might not be so 


useful as some other that the court might substitute. In this case a 
testator had made a bequest of Rs. 7,500 for distribution of trandus 
(brass pots) to the members of his caste and saraswat Brahmans in 
Bombay and there was another bequest for distribution of copper pots 


26 Vide I.L.R. 13 Cal. 193. 
27 IL.R. 36 Cal. 261. 
28 29 Cal. W.N. 793. 
29 13 Bom. L.R. 332. 
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and sugar candy to members of his caste in 1,440 villages in Cutch. The 
Advocate-General, at the instance of the plaintiff, moved the court to 
have it declared that it was not practicable to carry out the bequest and 
asked the court to apply them Cy pres to some other and more useful 
charities. Davar, J. negatived this contention and held that the trusts 
were valid public trusts and were capable of being carried out. 


In order to attract the Cy pres doctrine, it should be physically impossi- 
ble to carry out the original object of the donor under all conceivable 
circumstances. It is enough if it is impracticable or has become valueless 
owing to altered circumstances and the object cannot be carried out in 
the manner and form intended by the donor.” 


3.29. Cy pres and deeds.—The Indian courts have held in conso- 
nance with English doctrines that when the charitable gift is not absolute 
but conditional and is contingent on the fulfilment of certain conditions 
which are not fulfilled, no charitable trust is at all brought into existence 
and no question of application of the Cy pres doctrine arises. The case 
of Santana Roy v. Advocate-General of Bengal may be referred to in 
this connection. In this case the settlor intended that his debts should 
be discharged out of the income and after they had been liquidated in 
that manner, the charitable trust would come into operation, the expen- 
diture in that behalf to be incurred from the income of the estate ; the 
trust being further subject to two conditions, viz., (1) that the charities 
were to be carried on within the zemindaries of the settlor and (2) that 
the charities were to be selected by the trustees, and approved of by the 
settlor himself. The events that happened rendered impossible the 
fulfilment of each and every one of these conditions: the zemindaries 
being all sold by the trustees with the concurrence of the settlor, and the 
debts not being satisfied out of the rents and profits of the zemindary 
as desired by the settlor. It was held that as there was no absolute 
declaration of intention to give to charity and the gift was dependent 
upon a condition precedent which was not fulfilled, the gift failed and 
the Cy pres doctrine was not applicable. Asutosh Mookerjee, J., in the 
course of his judgment further expressed his opinion that it was ex- 
tremely doubtful whether the doctrine of Cy pres was at all applicable 
to charitable gifts by deeds inter vivos. “There is weighty authority” 
thus observes the learned Judge, “for the proposition that the doctrine 
of Cy pres is applied only in wills and not in deeds. In Brudenell v. 
Elwes,™ Lord Kenyon, C.J. who, as Master of Rolls, had carried the 
doctrine of Cy pres to its farthest limits in Pitt v. Jackson observed as 


30 In the matter of Hormusji Framji Warden, 1.L.R. 32 Bom. 214. 
31 Santana Roy v. Advocate-General of Bengal, 32 C.L,.J. 453; 25 C.W.N. 343; 
LL.R. 48 Cal. 1. ca 
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32 Brudenell v. Elwes, (1801)1 East 442. 
33 Pitt v. Jackson, (1786)2 Brown C.C. 51, 
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follows: “The doctrine of Cy pres goes to the utmost verge of the law. 
even in the construction of wills ; and we must take care that it does not 
run wild. But it has never been applied to the construction of deeds. 
The cases cited were questions upon wills.” In the same case, Brudenell 
v. Elwes, before Lord Eldon, the Lord Chancellor said : 


“This case does not come near Piti v. Jackson,” and the other cases 
upon wills : first, as they are cases upon wills, not deeds, to which this 
doctrine has not been applied ; secondly, those cases are at least gone, 
as Lord Kenyon observes, to the utmost verge of the law.” 

The same view had been adopted by Lord Mansfield by implication 
at least in the case of Adams v. Adams.“ In a case before Sir Edward 
Sugden, then Lord Chancellor of Ireland,” it was conceded that the 
doctrine of Cy pres could not apply to deeds, and in his Treaties on 
Powers he expounded the view that the doctrine of Cy pres is confined 
to wills and does not extend to limitations by deed only of either real 
or personal estate .....:... Lewis in his Treaties on Perpetuity enunciates 
the same principles. This decision (Adams v. Adams) was approved of 
and followed by the Oudh Chief Court in Audesh Singh v. Commissioner 
of Lucknow and Others™ In that case, in response to an appeal for 
funds for starting a College of Kshattriya Community, a certain amount 
was subscribed on behalf of the plaintiff by the Court of Wards under 
whose management the estate of the plaintiff was placed. 


The founding of the College became impossible by reason of the 
passing of the Lucknow University Act, 1920, and the defendants who 
were the promoters of the College wanted to utilize the collected funds 

r general educational advancement of the community. 


The plaintiff instituted a suit for obtaining refund of the money on 
the ground that the specific purpose for which it was given had failed. 
The suit was dismissed by the Subordinate Judge; but, on appeal, the 
Chief Court reversed the decision of the trial Judge and decreed the suit. 
It was held that the gift was for a particular institution on condition upon 
its coming into existence, and not one for the general uplift of the 
Kshattriya community. As there was no expression of general charitable 
intention on the part of the donor and the establishment of the College 
was a condition attached to the gift, the Cy pres doctrine had no appli- 
cation. The learned Judges further expressed their opinions in favour 
of the view taken in Santana Roy v. Advocate General of Bengal. that 


34 Brudenell v. Elwes, (1801)7 Ves. 382. 

35 Pitt v. Jackson, (1786)2 Brown C.C. 51. 
36 Adams v. Adams, 2 Chowper 651. 

37 Stackpoole v. Stackpoole, 4 Dr. & Wa. 320. 
38 Audesh Singh v. Commissioner of Lucknow & Others, AI.R. 1934 Oudh. 2 


39 Santana Roy v. Advocate-General of Bengal, (1921)25 C.W.N, 343; 32 Cal. 


L.J. 453; LL.R. 48 Cal. 1. 
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the doctrine of Cy pres is applicable only to wills and not to deeds.** 
In an Allahabad case,” a gift was made of certain land to the Secretary oi 
the Hindu Dharam Sewak Mandal for the express purpose of being used 
as the side of an Ashram to be built for imparting training to young 
Hindu religious reformers. For several years the Mandal did nothing 
in the way of building the Ashram, and ultimately the Mandal ceased 
to exist, having been absorbed by the Hindu Mahasabha. After the 
death of the donor his son and heir sued to recover the land. It was 
held that as the land was given for a specific purpose and for a specifi 
purpose only, it was a conditional gift and consequently it became a 
nullity as soon as the performance of the condition was rendered im- 
possible. 


There was no general charitable intention expressed by the donor 
and the trust could not be executed Cy pres by allowing the Hindu 
Mahasabha to build an Ashram on the land. 


3.29A. Application of Cy pres to deeds.—It was held in a Madras 
case“ that the doctrine of Cy pres applies in India only to wills and not 
to deeds or settlements of transfers inter vivos. The principle upon 
which the doctrine is founded, namely, the giving effect to the intention 
of the testator as far as possible, cannot, it was stated, apply to deeds. 
It was pointed out that two assumptions underlie this doctrine: first, 
the testator was not in a position to carry out his object of giving the 
property to charity, by dedicating it over again, as, in all these cases of 
bequests by wills, the question comes up for decision only when the 
wills take effect, viz., after the death of the testator. 


Secondly, the law favours charity and tries, as far as possible, not 
to defeat a bequest to charity. Neither principle, it was stated, can apply 
to a gift to charity made by a deed inter vivos, except in cases where a 
general charitable intention is disclosed. 


With great respect, the last mentioned reasoning seems to disclose some 
confusion. If there is no general charitable intention, Cy pres can never 
apply, whether in the case of deeds or in the case of wills. If, as was 
assumed in the Madras case, a general charitable intention is the only 
test, then the other tests are irrelevant. 


XIV. TRUST NOT OPPOSED TO LAW—PERPETUITIES 
3.30. Infringement of law.—There remains us now to discuss the 
Jast essential of a valid religious or charitable trust, which is 


that the trust must not infringe the provisions of any law which would 
either make it void ab initio, or voidable at the option of any aggrieved 


39a On this point, see para 3.29A, infra. 
40 Harish Chandra v. Hindu Dharam Sewak Mandal, LL.R. 58 All. 687. 


_ 40a R.K.K. Ambalam v. T.P.T. Ambalam, A.1.R. 1962 Mad. 500. — ` 
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party. In the case of an ordinary trust the questions that generally come 
up tor consideration under this head are whether the settlor has attempted 
to tie up property -beyond the limits prescribed by the law against per- 
petuities, or has directed accumulation of income exceeding the period 
allowed by law. A trust can also be avoided if it contravenes certain 
provisions of the Bankruptcy Laws, or if the intention of the settlor 
was to defcat or delay creditors. We will discuss this matter under the 
several heads, and sce how far these principles apply to religious and 
charitable trusts. 

3.31. Rule against perpetuity in England.—The traditional formu- 
lation of the rule against perpetuity,’ as it existed before 1964, was as 
follows. Lhe vesting of real or personal property may not be postponed 
for a period longer than a life or lives in being, or for twenty-one years 
after the cesser of such life, with the addition, in necessary cases, of the 
period of gestation.” 

The remoteness against which the rule operates relates to the vesting 
of interest in property, and not to their duration or determination, which 
may occur at any period of time, no matter how remote.” 

Before 1964, Courts considered possible events, and not those which 
occurred or were probable, no judicial notice being apparently taken of 
the period at which a woman ceased to be capable of child-bearing.® 
Physical incapacity was, in fact, completely disregarded. Where the 
settlor did not mention a life or lives which may. be taken as a standard 
of measurement of the vesting period, he was restricted to a period of 
twenty-one years. 

3.31A. English Act of 1964.—This traditional formulation of the rule 
against perpetuities was modified, in England, in a number of ways by 
the Perpetuities and Accumulations Act, 1964.“° lis important provi- 
sions may be thus summarised ;— 

(a) Section 1 of that Act provides that although a settlor may. still 
select, as the perpetuity period, a life or lives in being plus twenty-one 
years, he may now select as an alternative period the duration or not 
more than eighty years. 


(6) There is now, by section 2, a presumption of law that a male 
under fourteen years of age and a woman over fifty five are incapable of 


40b The paragraph relating to the rule against perpetuity has been rewritten. 

41 Cadell v. Palmer, (1833)1 Cl. & Fin. 372; Wilmer’s Trusts, (1903)2 Ch. 411; 
Keeton, Law of Trusts, (1967), pages 127, 128. 

42 Wainwright v. Miller, (1879)2 Ch. 255; Re Chardon, (1928) Ch. 464; Keeton, 
Law of Trusts, (1967), pages 127, 128; Compare Yeap Chea Weo vy, Ong 
Cheng Neo, (1875) L.R. 6 P.C. 381, 394. 

43 Re Wood, (1894)3 Ch. 381; Re Wilmer’s Trusts, (1903)2 Ch. 411. 

44 Re Gaita, (1949)1 All. E.R. "459. > 

44a Perpetuities and Accumulations Act, 1964. — ate A 
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producing children. Provision is made in section 2(2) for the admission 
of evidence in the rare case in which a male child under fourteen or a 
woman over fifty-five actually does have a child. 

(© Two rules of the common law are abolished by section 3(1) 
(i) the rule that possible, and not actual events, must be considered, and 
(ii) the rule that an interest which might by any possibility vest too 
remotely is void, even though it actually vests within the perpetuity 
period. Under the Act, the disposition is regarded as valid until eventis 
happen which make it clear that the interest must vest beyond the pe: 
petuity period. 

3.31B. Closely related to, and sometimes confused with, the rule 
agaimst perpetuities is the rule that a gift which requires capital to be 
retained beyond the perpetuity period is void. The rule is sometimes 
known as the “rule against inalienability” or the “rule against perpetual 
trusts.” A gift is inalienable if there is some provision which prevents 
disposition of the property. 

3.31C. Charitable trusts and perpetuities—We now come to the 
position of charitable trusts with reference to the rule relating to perpe- 
tuities. It is sometimes stated“ that the rule against perpetuities docs 
not apply to charitable trusts ; this would be too wide a proposition. The 
matter bears some examination, and it may be useful to keep several 
aspects distinct from one another. 

(a) There is, as already stated,** a principle of English law that 
real property shall not be limited in such a way that it becomes inalic- 
nable. 

Charitable trusts are not subject to this rule. The objects of the 
charity may last for ever, but a gift for such purposes will still be valid.” 

The position is different for private gifts.“ 

(b) If the trust in favour of one charity takes effect within the 
peried, a gift over from that charity to another on the happening of an 
event which may be too remote will still be valid.“* But this exception 
will not apply to a gift over to a charity after a gift to a non-charity ;“ 
in such a case the normal rules as to vesting in the second charity within 
the perpetuity period must be observed. 


45 Thomson v. Shakespears, (1859)1 De. G.F. & J. 399, 407; Yeap Cheah Neo v. 
Ong Cheng Neo, (1875) L.R. 6 P.C. 381, 394. 

45a Para 3.31B, supra. 

45b Chamberlayne v. Brockett, (1872)8 Ch. App. 206. 

46 Re Dutton, (1879)4 Exch. D. 54. 

46a Re Tyler, (1891)3 Ch. 252; Cf. Re Dalziel, (1943) Ch. 277. 

47 Re Bowen, (1893)2 Ch. 491, 494; Re Peel’s Release, (1921)2 Ch. 218; Re 
Wightwick’s Will Trusts, (1950) Ch. 260; Re Spensley’s Will Trusts, (1954) 
Ch. 233. 
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A gift to charitable uses by way of executory limitation, if it is one 
which might possibly not vest within the perpetuity period, is void, like 
any other executory limitation.’ 


(c) ‘The preference in favour of charity is only to the extent men- 
tioned above. Subject to what is stated above, the mile against perpetui- 
ties applies to gifts to charity. 


In this connection a short paragraph in the judgment of Lord 
Sclborne, L.C., may be cited*’?— 

—— — if the gift in trust for charity is itself conditional upon a 
future and uncertain event, it is subject ......... to the same rules and 


principles as any other estate depending for its coming into existence 
upon a condition precedent. If the condition is never fulfilled, the 
estate never arises; if it is so remote and indefinite as to transgress the 
limits of time prescribed by the rules of law against perpetuities, the gift 
fails ab initio.” 

The general rule applies equally when the limitation to charity is 
by way of a gift over, following a gift in favour of private individuals.” 

3.32. Law of perpetuity under Hindu law.—Now the original texts 
of Hindu law givers are altogether silent on the subject of perpetuities, 
and the early decisions of the Indian High Courts and of the Judicial 
Committee were definitely against applying the English law of perpetuity 
to bequests made by Hindu testators. In Juggatsundary v. Manick- 
chand® it was held by the Judicial Committee that the extent of the 
testamentary powers of the Hindus must be regulated by the Hindu law 
and the peculiar doctrine of the English law against perpetuity, a doctrine 
of a technical character not found-on any principle of general jurispru- 
dence, was inapplicable. The same principle was affirmed by Sir Barnes 
Peacocp, C.J. in Gobordhan Bysack v. Sham Chand® where he said that 
the validity of the will must be determined according to Hindu law alone. 
If that law contains no rule against perpetuities we must hold that a 
devise is not by that law invalid upon the ground that it tends to create 
a perpetuity. From these decisions you are not to conclude that Hindu 
law encourages tying up of property for ever, or recognises no limita-. 
tions whatsoever as regards the creation of future interests. The obser- 
vations of Sir B. Peacock, C.J. quoted above were explained by the 
learned Chief Justice himself in a subsequent decision® as meaning no 


47a Chamberlayne v. Brackets (1872)8 Ch. App. 206, 211; Re Mander, (1950) Ch. 
547. 

47b Chamberlayne v. Brockett, (1872)8 Ch. App 206, 211. 

47c Re Bowen, (1893)2 Ch. 491; (1891-94) All E.R. Rep. 238; Re Wightwick’s 
Will Trusts, (1950)1 All E.R. 689; (1950) Ch. 260. 

48 (1857) 1 Boulnois 266. 

49 Bourke, p. 282. 

50 Kumar Ashima Kristo Deb v. Kumar Kumar Kristo Deb, 2 BLR. oc: il 
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more than that the English law against perpetuities could not be engrafted 
upon Hindu will, and that the answer to the question, whether Hindu 
law warrants the creation of a perpetuity either by will, or by a deed ol 
gift must depend upon the Hindu law alone, and not upon Hindu law 
supplemented by English law. It is true that there is no text of Hindu 
law directly bearing on the subject, but the mere silence of any system ol 
law as to the legal effect of a particular juristic act is in no way conclu 
sive upon the question of its validity... It may be that the question was 
of no practical importance in early Hindu law where joint ownership 
was the normal feature of society and individual ownership an exception. 
As regards the creation of future interests, however,. a rule far more 
stringent than the English doctrine against perpetuities has been evolved 
by our courts of law out of the principles of Hindu law relating to gift 
of property. It has been laid down by the Judicial Committee in Tagore 
v. Tagore that to make a gift valid under Hindu law the donee must be 
a sentient being in existence at the time of the gift. The law of wills as 
applicable to the Hindus being moulded upon the law of gift, the same 
principle applies im the case of testamentary bequest, and the person in 
whose favour any interest is created by the testator must be in existence 
at the death of the testator. [here are indeed two exceptions, viz. first, 
the case in which the donee is an infant in the womb and secondly, 
where he is a son to be adopted by the widow of the testator under an 
authority from him. But barring these exceptions, which are more 
apparent than real, no future interest can be created by a Hindu, eithe: 
by a deed inter vivos or by will in favour of an unborn person. 

3.33. Section 10] of the Indian Succession Act, 1865 embodied for 
the first time the rule of perpetuities under the Indian law. Under this 
section no bequest is valid whereby, the vesting of the thing bequeathed, 
may be delayed beyond the life time of one or more persons living at the 
testator’s death and the minority of some person who shall be in 
existence at the expiration of that period and to whom if he attains full 
age the thing bequeathed is to belong. This is somewhat different from 
the English rule ; for under English law, a period of 2] years is allowed 
in gross irrespective of the existence of a minor, whereas according to 
Indian law it is only when the donce is a minor that the period of 
majority is allowed to be added to the life or lives in being. The age 
of majority is also 18 under the Indian law, and it is 21 only in those 
exceptional cases, where a guardian of the minor has been appointed by 
a court, or his property is under the management of the Court of 
Wards.’ : 4 


The Hindu Wills Act of 1870 extended the provisions of this section, 
1 Mukhopadhyay on Perpetuities, p. 59. 


2 9 B.L.R. 377. 
3 Vide Sec. 3, Indian Majority Act, 1872. > 
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amongst others, to the Hindus; but in spite of that it was held autho- 
ritatively by the different High Courts in India that sections 99-101 
of the Succession Act would neutralise the provision of section 3 of the 
Hindu Wills Act which laid down that the Act did not authorise the 
creation of any interest in property which could not have been created 
before. The contrary view taken by Wilson, J. in Alangamonjori v. 
Sonamont* was reversed in appeal.’ In 1882, the Transfer of Property 
Act was passed and section 14 of the Act enacted with regard to transfers 
inter vivos the same rule against perpetuities as was laid down in respect 
of testamentary bequest in section 101 Indian Succession Act. By virtue 
of the saving clause contained in section 2, these provisions also did. not 
affect any rule of Hindu law. The rule that a Hindu could not dispose 
of his property by gift or will in favour of an unborn person was felt to 
be an intolerable restriction upon the free disposition of property. To 
remove this disability three Acts were passed, viz. (1) the Madras Act 1 
of 1914 (which applies to the whole of the Madras Presidency with the 
exception of the town of Madras); (2) Hindu Disposition of Pro 
perty Act which is an Act by the Indian Legislature and applies to the 
whole of British India with the exception of the Madras Presidency and 
(3) Madras Act VIII of 1921 which applies to the town of Madras only. 
It is declared by all these acts that a transfer inter vivos or disposition 
by will of any property by a Hindu shall not be invalid by reason only 
that the transferee or legatee is an unborn person at the date of the 
transfer or the death of the testator as the case may be. The period 
within which such gift or bequest shall vest, is the same as laid down 
in section 14 of the Transfer of Property Act and section 101 of the 
Indian Succession Act. As the doctrine laid down in Tagore v. Tagore® 
has now been modified by the enactments mentioned above, there is no 
inconsistency now between the provisions of section 14 of the T. P. Act 
or section 101 of the Succession Act (which has been re-enacted as 
section 114 of the consolidated Succession Act of 1925) and any principle 
of Hindu law, and that may be the reason why the saving clause contained 
in section 2 of the Transfer of Property Act, 1882, has been dropped in 
the Amended Act of 1929. 


3.34. Law of perpetuity has no application to a gift in favour of an 
idol.—This, in short, is the Law of Perpetuities which governs the Hindus 
at the present day. Now a Hindu idol is a juristic person which is 
capable of receiving and holding property. As idol, however, is caput 
mortum and does not possess any powers of alienation. An endowment 
created in favour of a deity therefore must necessarily be a tied up or 


4 I.L.R. 8 Cal. 157. : 


5 IL.R. 8 Cal. 637. See also Radhaprasad v. Ranimoni, LL.R. 38 Cal. 188; 
Jairam v. Kuverbai, 1.L.R. 9 Bom. 491. 5 i 
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perpetual estate. Once it is recognised that a Hindu can make a gift in 
favour of an idol, you cannot break it upon that principle by engrafting 
upon it any law of perpetuity.” Thus, absolute gifts of land or money 
perpetually to an idol or for other religious purposes have been held 
to be valid in Hindu law from early time. “Was there a valid dedica- 
tion of the premises for religious purposes 2“ thus observes Sale J. in 
-Bhaggobutty Prosanna v. Gooroo Prosonna” “If there was this intention 
on the part of the testator, the dedication will not be invalid merely by 
reason of its transgressing against the rule which forbids the creation of 
a perpetuity”. The same observations were reiterated by the learned 
Judge in the subsequent case of Prafulla Chandra v. Jogendra Nath.” 
The Full Bench decision of the Calcutta High Court in Bhupati Nath v. 
Ram Lall™ settled the point that the principle of Hindu law laid down 
in Tagore v. Tagore which prohibits a gift to a non-existent being has 
no application to a religious trust and cannot invalidate a bequest to 
trustees for establishment and worship of an image after the death of the 
testator. 

3.35. To claim exemption from operation of the rule against perpe- 
tuities, it is essential that the dedication should be a real bona fide one 
and not a mere device to tie up the property in the donor's family. In 

= Sookhomoy Chandra Das v. Sm. Monohari a Hindu testator directed 
; ae his estate should remain intact and that 5/16 of the income only 
should be spent for worship of certain deities and for maintenance of 
“family members for ever. It was held that under the Hindu law such 
disposition — was invalid. You will see later on that a dedication of 
| property may be of a partial character, and beneficial interest may be 
en — devisees in a certain order subject to a trust for religious 
In such cases there are generally provisions for perpetual 
“descent. and —— on: alienation of the property. Such restrictions 
id for violating the perpetuity rule, and the 
as on intestacy, the heirs at law being liable to 
expen⸗ es of religious rites and ceremonies.” 
| A ab | of a non-religious character, for the 
the donor's family members, the rule against 
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perpetuities will apply, the trust not being charitable in the proper sense 
of the word. Thus, a trust settling properties for the maintenance of 
the members of the family of the settlor, born or to be born, creating a 
perpetuity regarding the properties constituting the family fund under 
the trust, and limiting for an indefinite period, the enjoyment of the 
profits thereof is not valid.“ When the estate created ts of a secular 
nature, though the motive be religious, it would not amount to religious 
endowment in law, and the rule against perpetuities will apply.” Follow- 
ing the English decisions it has been held by the Calcutta High Court 
that an immediate gift to charity for charitable uses, with a gift over 
on an event, which may be-beyond the ordinary limit of perpetuities, to 
another charity is not invalid. In this case there was a bequest in 
favour of the Lower Circular Road Baptist Church subject to certain 
conditions and in the event of the non-fulfilment of the conditions, there 
was a gift over in’ favour of a Howrah Baptist Church and other 
charitable and religious institutions. It was held that there was nothing 
illegal or impossible in the conditions and as they were not fulfilled the 
gift over came into operation.” 

3.36. You will notice that section 18 of the Transfer of Property Act 
expressly makes an exception to the perpetuity rule when the transfer 
of property is for the benefit of the public in the advancement of religion. 
knowledge, commerce, health, safety etc. There is no such exception 
provided in the Indian Succession Act. It was held by the Calcutta 
High Court in Jones v. Administrator-General of Bengal,” that section 
LOL of the Succession Act (which corresponds to section 114 of the present 
Act) applies to religious and charitable gifts as well, there being no 


exception provided in the Act to the application of the perpetuity rule 


in such cases. The decision does not seem to be correct. It has been 
rightly pointed out by Mayne,” that both section 14 of the Transfer of 
Property Act and section 114 of the Indian Succession Act apply to gifts 
and bequests to living person and not to gifts for religious and chari- 
table purposes. The reference to the minority of some person, who 
shall be in existence and to whom if he attains full age the property 
bequeathed is to belong, makes it clear that it has no application to 
such cases. In my view, section 18 of the Transfer of Property Act is 
thus quite superfluous. 


XV. ACCUMULATION ; : | 
3.37. Direction for accumulation—As the law does not favour the 


tying up of property, it also views with disfavour any device by which 


l4 Ajit Kumar Mitra v. Tarubala, 1.L.R. 63 Cal. 209. 

15 Anantha v. Naga Muthu, 1.L.R. 4 Mad. 200. | 
16 Administrator-General of Bengal v. Hughes, LL.R. 40 Cal. 192. 

17 Jones v. Administrator-General of Bengal, (1919) — 6, Cal. 485. < 
18 Mayne's Hindu Law, 10th Ed, page 892, para 754. r ngg ee 
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the income is directed to be hoarded and accumulated for an unreaso 
nable period of time. There is, therefore, a rule against accumulation 
in many legal systems which prescribes the limit of time beyond which 
accumulation of income is not permitted. 

3.37A. English law.—The English law as to accumulation of income 
is now embodied in the Law of Property Act, 1925," which replaced the 
Thelluson Act of 1800. It forbids’ the accumulation- of income for a 
period larger than (1) the life of the grantor or the settlor, or (2) a term 
of 21 years from the death of the grantor, settlor, or testator, or (3) dura 
tion of the minority or respective minorities of a person or persons living 
of in the mother’s womb at the death of the grantor, settlor, or testator, 
or (4) the duration of minority or respective minorities of any person o1 
persons who would, under the instrument, if of full age, be entitled in 
the income directed to be accumulated. 

Two further periods were added by the Perpetuities and Accumu 
iauions Act, 1964. They are— 

(€e) a term of 2] years from the date of making the disposition, and 

(f) the duration of the minority or respective minorities of any 

person or persons in being at that date. 

There are certain exceptions to this rule, viz., when accumulation 
is directed for the payment of debts or raising portions, or respecting 
the produce of umber or wood. 

It is well-settled in England that the direction for accumulation 
beyond limits referred to above is not valid even when the disposition 
is in favour of charity. When there is an unconditional gift to charity, 
a direction for accumulation is invalid, with the result that the income 
becomes immediately distributable. “The charitable institution to which 
the capital and accumulation are gifted absolutely has the same right as 
an individual to stop accumulation and call for immediate payment of 
the gift. The heir or next of kin are not let in.” 


3.38. Hindu law and accumulation.—There is no express text of Hindu 
Law relating to restraint on accumulation of income. Such directions 
occur from time to time in Hindu wills and the practice is undoubtedly 
of some standing. If none of the cases decided by our courts has a 
direction to accumulate the income being declared to be per se illegal in 
Hindu law. The court no doubt leans against the validity of such 
directions when there is no disposition of the beneficial interests in the 
property, the income of which is directed to be accumulated, and the 
object of the testator is merely to create —— as is illustrated by 


19 Section 164, Law of Property Ace — 

19a The portion relating to accumulations has been rewritten in the 4th Edition. 

20 See Wharton v. Masterman, (1895) AC leor Martin v. Magham, 14 Sim. 
230; Re Swain, (1905)1 Ch. 669. = l 
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the decisions in Sookhomoy Chandra v. Monohari® or Kumar Ashima v. 
Kumar Kristo. Similarly when the grantor after making an absolute 
gift of property attempts to cut down the interest of the grantee by 
postponing enjoyment and directing accumulation of income, the court 
has pronounced such disposition to be invalid. In Amiritlal v. 
Surnomoye* a Hindu testator bequeathed his property to trustees and 
directed them to pay, every month out of the income of the estate, the 
necessary expenses of the household and the worship of the idols and a 
fixed sum of Rs. 200 to the widow of the testator. The balance of the 
income was to be accumulated and invested in Government security. 
The testator authorised his widow who was appointed an executrix along 
with the two other executors, to adopt three sons in succession, in case the 
previous adopted sons died without male issue, and the entire corpus of 
the estate together with the accumulated income was to be handed over 
to the adopted son, but only after the death of the widow and not during 
her life time. The plaintiff claiming as the validly adopted son of the 
testator under the authority given by the latter, instituted the suit, and 
claimed immediate possession of the corpus and the income subject to 
payment of the monthly allowance to the widow on the ground that the 
direction to accumulate the income till the death of the widow was void. 
Jenkins, J. held that the plaintiff was proved to have been validly adopted, 
but as the direction regarding accumulation of income was not illegal the 
suit was dismissed. “I hold” thus observed the learned Judge “that it is 
not incompetent for a Hindu with proper limitation to direct an accumula- 
tion of the income of property which under his will vests in his executor 
Ol; trusteesu.ee aes If accumulation is permissible then in the absence of the 
specific provision, the limit must be that which determines the period 
during which the course or devolution of property can be directed or 
controlled by a testator, and applying that test to the present case I am 
of opinion that the accumulation directed in the present case during the 
widow’s life time is not in excess of that permitted by law.” The learned 
Judge further said that the fact that the object of the testator’s bounty — 
could not be ascertained at the testator’s death, would not be a necessary 
indication of illegal remoteness. On appeal,” the judgment of Jenkins, J. 
was reversed on the ground that the authority given by the testator to 
adopt a son was not valid by the Hindu law as it was not given to the 
widow alone, but to her along with the other executors, and as the 
plaintiff had acquired no title to the property by virtue of adoption the 
suit must necessarily fail. Of the three Judges composing the appeal 


ee J1 


BI OF Sea ty OF. Gees Wa 2 id. t2 ATI 
22) 2B eRe OG ils GPa apenas ae 
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bench, Trevelyan, J. addressed himself to the question relating to the 
validity of the direction to accumulate the income during the life time 
of the widow, and the opnion expressed by him was that a direction to 
accumulate which was not accompanied by a present gift of the beneficial 
interest in the property was not valid in law. The decision of the appeal 
court was affirmed by the Judicial Committee,” but Their Lordships did 
not express any opinion on the validity or otherwise of the direction for 
accumulation. 

The view expressed™® by Jenkins, J. was accepted by Harrington, 
J. in Rajendra Lall v. Raj Kumar? and it was held that in Hindu law a 
direction to accumulate is not per se illegal, and such a direction should 
be given effect to if it is not opposed to public policy and not given for 
an illegal object or otherwise inconsistent with Hindu law. In this case 
there was a direction by the testator that the surplus income of the trust 
property should be deposited in the Bank of Bengal till it amounted to 
Rs. 10.000 and the proceeds were to be spent in feeding poor indigent 
Hindus. The direction was held to be valid, as there was nothing illegal 
or against public policy in it and the object of the testator’s bounty was 
a perfectly valid charity. 


3.39. Direction with gift—In Nafar Chandra Kundu v. Ratan Mala 
a direction to accumulate the income of a property for the marriage 
expenses of an unmarried son of the testator was held valid. It goes 
without saying that such directions are always valid if the object is to 
create a fund for payment of debts or to benefit a minor donee to whom 
the beneficial interest is given. A direction to accumulate together with 
a gift of the accumulation is not bad unless it offends some other and 
independent rule of Hindu law.” When a property is given to a deity 
but there is a direction that the Shebait should not spend the entire 
income, and some portion of it should be accumulated and never spent, 
such direction would certainly be void as repugnant to the grant. The 
position may be otherwise if there is no intention on the part of the 
grantor to give the property absolutely to the deity.“ Section 17 of the 
Transfer of Property Act, as it stands at present, lays down the limits 
within which accumulation is permissible under Indian law. The 
section is applicable to Hindus, and consequently the more- general rule 
of accumulation in Hindu law as set out above, can be said now to have 
been replaced by the specific provisions of this section. Under this section 
accumulation of income is not permissible beyond the life of the transferor 


26 ER. 27 LA. 128. 

27. TER: 34 Cal. 5. 

28 15 C.W.N. 66. 

29 Per Trevelyan, J. in Amritlal v. Sarnomoye, LLR. 25 Cal. 662 at p. 691. 

30 Ramlal Sen v. Bidhumukhi, I.L.R. 47 Cal. 76. 

31 Vide the observations of Mookerjee, J. in Sarojini v, Gnanendra, 23°C.L.J. 241. 
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or a period of 18 years from the date of the transfer whichever is larger. 
If there is any direction for accumulation in any instrument of transfer 
which exceeds these limits the income would be distributable immediately 
at the close of the larger of the two periods specified in the section. 
Exceptions are made only in cases where such directions are given for pay- 
ment of debts or for making provisions of portions for children or remoter 
issue Of the transferor, or for the preservation and maintenance of the 
property transferred. Section 18, Transfer of Property Act, lays down, 
inter alia, that these restrictions shall not apply in the case of the transfer 
of property for the benefit of the public in the advancement of religion, 
knowledge, commerce, health, safety or any other object beneficial to 
mankind. ‘Transfer for religious or charitable purposes is thus exempted 
from the rule against accumulation. Such directions may. however, be 
void if, as already pointed out by me, they are repugnant to the nature 
of the grant. Thus, an absolute transfer of property to a charity cannot 
be cut down by direction regarding accumulation of income and the 
charity would have the right to demand immediate payment of the income. 


XVI. RIGHTS OF CREDITORS 


3.40. Bankruptcy of the settlor how far affects the trust.—The only 
other topics that require consideration in this chapter are—(1) how far 
the validity of a charitable trust is affected by the bankruptcy of the 
settlor, and (2) whether, apart from bankruptcy, it can be avoided by 
his creditors for any other consideration ? 

So far as the first point is concerned charitable trust, being, ex 
hypothesi, a voluntary transfer, is liable to be annulled on the transferor 
being adjudicated an insolvent within two years of the date of the 
transfer. “Che law on this is prescribed by section 55 of the Presidency 
Towns Insolvency Act, 1900, and section 53 of the Provincial: Insolvency 
Act, 1900. Section 55 of the Presidency Towns Insolvency Act, 1900, 
runs as follows : ; 


“Any transfer of property not being a transfer made before and in 
consideration of marriage, or made in favour of a purchaser or encum- 
brancer in good faith, and for valuable consideration shall, if the trans- 
feror is “adjudged insolvent within two years after the date of the transfer, 
be void against the official assignee.” 


Section 53 of the Provincial Act is worded in a slightly different 
manner. Under it, any iransfer of property not being a transfer made 
before and in consideration of marriage or made in favour of a purchaser 
or, encumbrancer in good faith, and for valuable consideration shall, if 
the transferor is adjudged insolvent, on a petition presented within two 7 
years after the date of the transfer, be voidable as against the receiver 
and may be annulled by the court. It will be noticed that though —— 
Presidency Towns Insolvancy Act makes use of the expression ‘void against E = 
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the official assignee,’ it does not mean that if such transactions come within 
the mischief of the section, they are void ab initio; they can only be 
avoided at the instance of the Receiver. Section 53 of the Provincial 
Act thus appears to be more appropriately worded. 

There is one difference between the two sections as regards the 
terminus a quo for calculating the period of two years. Under the 
Provincial Insolvency Act, a transfer could be annulled if the transferor is 
adjudged insolvent on a petition presented within two years after the 
date of the transfer. Thus, a transfer will be hit by the section if it 
is within two years from the presentation of the insolvency petition even 
though it is more than two years from the date of the adjudication 
order. The Presidency Towns Act, on the other hand, avoids the transfer, 
if the transferor is adjudged insolvent within two years after the date 
of transfer. The words “is adjudged insolvent” mean the same thing as 
the expression ‘becomes bankrupt’ in English law, and refer to the date of 
commission of the first of the acts of insolvency which are proved to have 
been committed by the debtor within three months next preceding the 
date of the presentation of the insolvency petition.“ Under both the Acts 
the insolvency of the transferor within the periods mentioned aforesaid 
renders the transfer liable to be annulled at the instance of the official 
assignee or the receiver as the case may be, the only exceptions being 
made in cases of antinuptial settlements and transfers in favour of 
purchasers for value in good faith. As a charitable trust is not for 
valuable consideration the presence or absence of good faith is immaterial, 
and such trust cannot come within the exceptions mentioned in the 
sections. 


3.41. Avoidance of charitable trusts at the instance of creditors.— 
Even if a charitable trust does not come within the mischief of the above 
provisions of insolvency ** law, it can still be avoided at the instance of 
creditors either existing or future, if it relates to immovable property, 
and was made with intent to*defeat or delay their claims. The English 
law on this subject was previously contained in Statute 13 Eliz. Chapter 5. 
‘That Statute now repealed has been re-enacted in a modified form by 
section 172 of the Law of Property Act, 1925. In India section 53 of the 
T. P. Act, embodies the Statute law on the point, and sub-section (1) 
provides that “every transfer of immovable property made with intent to 
defeat or delay the creditors of the transferor shall be voidable at the 
option of any creditor so defeated or delayed.” The sub-section goes on 
to say that nothing in it shall impair the rights of a transferee in good 
faith and for consideration or affect any provision of law relating to 
insolvency. It further provides that a suit brought by a creditor to avoid 
a transfer on such ground shall be instituted on behalf of or for the 


32 Vide Mulla’s Law of Insolvency, p. 435. 
32a Para 3.40, supra, 
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benefit of all the creditors. As both good faith and consideration are 
necessary to claim exemption from the operation of the sub-section, a 
charitable trust obviously is outside the pale of the exemption as it lacks 
the element of consideration. To invalidate a transfer under this 
provision of law it is however necessary that the transferor should have 
the intention to delay or defeat the claims of his creditors. “The section, 
as it stood prior to the amendment of 1929, provided that a presumption 
would arise that the transferor had the intention of defeating or delaying 
his creditors when the transfer was made gratuitously or for a grossly 
inadequate consideration. This is now omitted and the mere fact that 
the transfer is without consideration would not raise a presumption that 
the transferor had any fraudulent intention within the meaning of the 
section. It is true that fraudulent intention can seldom be proved by 
direct evidence; it must be an inference from all the facts and 
circumstances of a particular case. It is true also that a man is presumed 
to intend the natural consequences of his action. The facts that the 
settlement was voluntary and that the creditors were actually prejudiced 
by the settlement, would not however be conclusive in law to prove that 
the settlor had the intention of defeating or hindering his creditors. In 
Freeman v. Pope, Lord Hatherley said : “It is established by authorities 
that in the absence of any such direct proof of intention (to defeat or 
delay) if a person owing debts makes a settlement which subtracts from 
the property, which is the proper fund for payment of those debts, an 
amount without which the debits cannot be paid, then since it is the 
necessary consequence of the settlement that some creditors must remain 
unpaid, it would be the duty of the Judge to direct the Jury that they 
must infer the intent of the settlor to have been to defeat or delay his 
creditors and that the case is within the statute.” This view was not 
accepted in the later case of Ex parte Mercer, Re Wise“ where Lord 
Esher rejected the argument that if the necessary consequence of the 
transfer was to delay or defeat creditors, therefore “as a proposition of 
law the tribunal which had to consider whether he did intend to defeat 
or delay his creditors was bound to find that he did.” “No doubt”, thus 
observed the learned Master of the Rolls, “in coming to a particular 
conclusion as to the intention in a man’s mind, you should take into 
account the necessary result of the acts which he has done. I do not 
use the words ‘necessary result’ metaphysically, but in their ordinary 
business sense, and of course, if there was nothing to the contrary you 
would come to the conclusion that the man did intend the necessary 
result of his acts. But if other circumstances make you believe that the 
man did not intend to do that, which you are asked to find that he did 
intend, to say that. because that was the necessary result of what he 
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did, you must find contrary to the other evidence, that he did actually 
intend to do it, is to ask one to find that to be a fact which one really 
believes to be untrue in fact” This decision was approved in the 
subsequent case of Re Holland, Gregg v. Holland The view that 
emerges from these somewhat conflicting’ pronouncements appears to be 
this: The fact that the transfer had the effect of prejudicing the 
creditors of the transferor, would certainly be a material circumstance 
in coming to the conclusion as to whether the latter had an intention 
of defeating or delaying the claims of the creditors. The court can 
certainly draw a presumption adverse to the settlement, on the strength 
of the well-known maxim that a man is presumed to intend the ordinary 
and natural consequences of his acts. The presumption however is not 
an irrebutable or conclusive presumption of law. The effect of the 
_ presumption would be that the burden would shift on to the person who 
seeks to uphold the transfer, to prove affirmatively that no such intention 













_ existed. In other words the court should rest its decision on all the 
| = facts and circumstances proved in a case, and not merely upon the fact 
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CHAPTER 4 


RELIGIOUS TRUSTS IN FAVOUR OF 
IDOLS (DEBUTTER) 


4.1. Scope of the worship.—In the last two lectures I have discussed the 
essentials of valid religious and charitable trust according to Hindu law. 
I have attempted to explain, by whom, in what manner and for what 
purposes such trusts can be created and the provisions of law they must 
conform to, in order to make them legally enforceable. The propositions 
stated by me are all of general application and I have not referred to 
particular forms of trust. 

It would be necessary now to descend into particulars and set out 
the nature and incidents of certain well-known types of religious trusts 
which are known to the Hindus from very early times and which have 
acquired, such special characteristics as cannot be conveniently included in 
any general discussion. The present chapter will deal with the following 
topics : 

I. Idol worship. 
II. Temples. 
III. Consecration of Idols. 
IM. Worship and Reconstruction. 
V. Dedication. 

VI. Real or nominal dedication. 

VII. Various types of evidence. 

VIII. Absolute or partial dedication. 

IX. Private and Public Temples. 

X. Public Temples. 
XI. Location, Structure and Supervision, when relevant. 


XII. Legal consequences of the distinction between public temples and 
private temples. 


XIII. Private temples. 
XIV. Kattalai grants in South India. 


I. IDOL WORSHIP ue Shee 


4.1A. Two kinds of religious trusts.—There are two kinds of religious 
trusts, both of which are ancient and highly popular in Hindu society ; 
one of them is known as Debutter or endowment in favour of an idol, 
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while the other can be described as Mutt or Marham, which means a 
religious establishment endowed for the benefit of certain classes of 
ascetics or religious men belonging to particular sects or congregations. 
Each of these types of trust has to be dealt with separately and unless 
the rights and duties of different classes of persons interested in or having 
control over these endowments are ascertained, it would not be possible 
to appreciate the law relating to the administration of these trusts. | 
will begin with debutter or endowment for worship of deities, which is 
the commonest form of religious trust known to the Hindus. 


4.2. No idol worship in the Vedic Age.—It goes without saying that an 
endowment for the worship of an idol could not be thought of until idol 
worship became a recognised feature of Hindu religion. I have told you 
in the first lecture" that no trace of idol worship existed during the 
Vedic period. The Vedic gods might have been, at the outset, mere 
idealised forms of certain radiant and beneficent forces of nature. They 
are often represented as human in form, and are given various attributes 
which relate them to various natural phenomena. Some of them travel 
in chariots and carry arms. ‘Thus, Indra wields a thunderbolt with which 
he destroys the demon Vritra and lets loose the water. But, as Ragozine™ 
points out, “though the gods were given human attributes, they were not 
transformed into reproductions more materially tangible than the spoken 
word.” The Vedic sages in course of time looked beyond these natural 
phenomena and caught a glimpse of the eternal and immutable principle 
that manifests itself in the various forces of nature but yet transcends 
them all. In the celebrated Hansabati Rik, it is said—‘As light He 
‘dwells in the luminous sky, as Vasu (air) He dwells in the mid space, as 
Hotri (fire) He exists on the sacrificial altar, as a guest He exists in the 
House, as life He exists in men, as Rita (truth or divine order) He exists 
everywhere ; as Supreme entity He exists. He shines in sacrifice, in the 
sky, in water, in light, in mountains, and in truth.” ‘The different gods 
were now spoken of as different manifestations of the same entity. “The 
wise call him Indira, Agni, Varuna, that heavenly golden winged Marut. 
To what is one, the sages give many avname, they call him Agni, Yama 
and Matariswan.’’® These ideas paved the way for the development of 
the philosophical monism that is found in the Upanishads. 


4.2A. Hanotheism.—Although there are many gods mentioned in the 
Vedic texts, you would bear in mind one peculiar feature of Vedic 
religion which led Max Muller to give it the name of “Hanotheism.” 
Each god was, in his turn, the highest God, the creator and sustainer of 
the universe, the protector of man and giver of all happiness to him. 


36a Para 1.14, supra. 
37 Ragozine, Vedic India, page 133. 
38 Rigveda IV. 40.5. 

39 Rigveda I. 164.46. x 
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I hus, Indra is spoken of as the sole Lord of the universe “who alone 1s 
the Lord of men and wealth.” ™® “He supported and spread the earth." 
Of Varuna, it is said, — “who like Varuna is the Lord of Wealth.’”” Soma 
is called the supporter of heaven. Again, Hiranyagarbha is called the 
sole Lord.“ 

4.2B. Adoration of idols in the Vedic Age and in the age of the 
Epics.—There is a conflict of opinion“* regarding the adoration of idols by 
the Vedic Aryans,“" The carly Vedic hymns make no allusion to idol 
worship, and Max Muller held that idolatry did not exist among them. 
“The religion of the Vedas, he declared, ‘knows no idols.’ The Jabala 
Upanishad says, ‘Images are meant only as aids to meditation for the 
ignorant.*© Some authorities,“ however, find references to images of 
gods in the Vedic hymns. It is likely that the Aryans had no images to 
Start with, but acquired them after contact with the native Indians, and, 
in due course, became full-fledged idolators themselves. 

Later literature contains many references to image worship, and during 
the Epic period the practice was almost universal.“ In the Ramayana 
we find Rama presenting an image of his household god as a coronation 
gift to a temple, while the Mahabharata speaks of the adoration of idols 
as a matter of course. 

The following is from an Encyclopaedia dealing with Hindu 
religion : “! 

‘Early Buddhism as preached by Buddha forbade the worship or the 
making of idols. After Buddha's death an empty throne was used to help 
the worshipper to meditate on the presence of the Blessed One. Other 
symbols followed, such as the sheel, the tree, and the sacred footprints. 
With the spread of “Hellenic influence the Buddha image was introduced 
and idols of Buddha were mass produced in North Indian art centres 
under Greek inspiration, and soon spread rapidly throughout the whole 
Buddhist world. The word tor image, both in Persian and Hindustani, 
is ‘but, derived from the name Buddha.” 


“From Buddhism the Hindus received a further impetus for idolatry, 
and idols of Hindu gods began to be installed in increasing numbers in 


40 Rigveda I. 7.9. 

41 Rigveda I. 103.2. 

42 Rigveda I. 143.4. 

43 Rigveda IX. 76.1. 

44 Rigveda X. 121.1. 

44a Paragraph as to adoration of idols added in 4th Edition. 

44b Benjamin Walker, Hindu World, (1908) (Allen & Unwin), Vol. 1, page 468. 
44c Benjamin Walker, Hindu World, (1968), (Allen and Unwin) Vol. 1, page 468. 


44d Benjamin Walker, Hindu World, (1968) (Allen & Unwin), Vol. 1, page 468. SS 


44e Benjamin Walker, Hindu World, (Allen & Unwin) (1968) Vol. 1, page 468. 
44f Benjamin Walker, Hindu World, (Allen & Unwin) (1255) Vol. F 4 
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Hindu places of worship both in domestic shrines and in public temples. 
Panini and Patanjali speak of the Pratikriti, ‘likeness,’ which was an imag: 
of a deity made for the purpose of worship and taken from door to doo 
by Brahmins to collect alms from householders who held these images ip 
great veneration.” 

4.2E. Ritual—making of idols.—The following brief description from 
the same Encyclopaedia: would be useful 

“The image is made according to set norms or canons of proportion, 
and the divine attributes and powers are represented in its stance, number 
of limbs, the type of objects held in the hands and the vehicle or vahana 
on which the deity is mounted. Before the image can be fashioned the 
sculptor has to dedicate himself to the making of it, and start his work 
at am auspicious hour after consulting the astrologers. Astrological 
clearance has likewise to be given for the installation and the ‘enlivening’ 
of the image. In medieval times the eye was chiselled or painted in last 
of all.” 

“The murti or gross material form of the deity, i.e., the idol when 
installed in a temple, may be established on one of several principles 
which are variously claborated in hundreds of treatises on the subject. 
Thus, one idol may be raised on a foundation with a ‘cosmic’ affini 
in mind, another on a floral. Some are based on the analogy of the 
astral chakras.” 

“A special site is prepared in the middle of the garbhagriha, or sanc 
lum sanctorum, where the idol will be placed. This foundation is called 
the pratishtha, a term sometimes used for the idol itself. A deep pit 
is dug and a square block of granite or other hard stone of fixed dimen- 
sions is placed within as a foundation. Over this a series of slabs, 
blocks, or stones cut in the shape of a lotus, tortoise, vessel or other 
symbolical device, are placed one on top of the other, each stone repre- 
senting a part of the whole concept, depending on the chosen principle 
of its establishment. On the topmost device the idol is set up. 

Before the image can be used for worship it has to be properly 
consecrated. On an auspicious day a ceremony is held known as the 
prana-pratishtha, ‘life-implacing,” in which the murti or gross form of the 
deity is infused with life by the chanting of “mantras, by mystic passes, 
besprinkling with water from holy places, and anointing with ghee, to the 
sound of trumpets and conches. Thereafter the deity is believed to 
reside within the form (vigraha) of the image, which is thus a symbolical 
reflection (pratima) of the deity and becomes worshipful (archa). The 
image- is now treated as a living being, either permanently residing in 
the clay, prs occupying the clay when summoned by the avahana, and 
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then honoured by the other services of upachara or worship. Thus the 
power of the god Siva is believed to be ever hovering over the form of 
his consecrated linga. Great potencies emanate from a linga properly 
endowed. The mere sight of it absolves one from all sin, ‘even if one 
has killed a thousand Brahmins and ten thousand cows. The domestic 
image does not have such elaborate installation. It may be made of 
precious metals or clay depending on the wealth of the householder.” 
4.2F. Jainas.—As to idols in the Jaina religion, Parrinder*” says: 
“The Jainas, who have reached perfection and passed beyond this 
world, are objects of devotion and the Jain temples are filled with their 
images. The use of images in worship is justified from the example and 
inspiration they inspire : ‘Contemplating the form of the passionless 
Lord in a Jaina temple, the mind becomes filled automatically with a 
sentiment of renunciation ...... ... The mind is purified by the contempla- 
tion and worship of the Tirthankaras. Images of the Tirthankaras made 
one fit, therefore, to enjoy the pleasures of he 
even prepare one’s mind to experience Nirvana.’#! 





4.3. The gods who are worshipped by the Hindus at the present 
day are mostly Pouranic gods whose legends are given in the various 
Purans,“! though there are some divinities of Tantric origin. When 
exactly the Pouranic form of worship was introduced in Hindu society,. 
it is difficult to say. But it was certainly after the death of Buddha. 
Strange as it might appear to be, idol worship appears to be an indirect 
offshoot of the Buddhist religion. Buddhism did not concern itself with 
the question of the existence of any Supreme Being, but it encouraged 
worship of relics, sanctuaries, and sacred structures like stupas. At about 
the first century A.D., worship of Buddha images became a feature of the 
Northern or Mahayana School of Buddhism, which introduced also the 
worship of images of previous Buddhas, the various Bodhisatwas and 
their consorts and a multiplicity of other gods as well. 


4.3A. There is reason to believe that side by side with the rise of the 
Northern School of Buddhism the worship of Hindu gods and goddesses 
as described in the Purans began to be more and more popular and it 
was largely encouraged by the Gupta Emperors between the 4th and 6th 
century A.D. The advent of Sankara, the Hindu religious reformer, 
marks the decay or extinction of Buddhism in India. Although that 
great philosopher and saint propounded his celebrated non-dualistic 
doctrines on the basis of the ancient Upanishads, he did not discourage 
the Pouranic forms of worship or the idea of a personal God so far as 
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the ordinary people were concerned. The subsequent philosophers like 
Ramanuja, Madhva, Vallabhacharya and others who founded the various 
sects of Hinduism that are found at the present day laid supreme stress 
on the existence of a personal God and the way to reach him through 
Bhakti or devotion. These sages freely relied on Pouranic texts in 
support of the doctrines they propounded. Except in cases of certain 
dissenting sects, image worship can be taken to be an established feature 
of the popular Hindu religion, though even the Purans themselves do 
not regard it as the best or highest form of worship.” Though there arc 
numerous gods in the Hindu pantheon, only a few of them are wor- 
shipped in temples. Ihe majority of temples are dedicated to Siva, 
Vishnu, Sakti, Surya and Ganapati. The Siva temples, some of which 
are very large and picturesque, are to be found all over India and so also 
are the temples of Vishnu who is worshipped in His various forms oi 
incarnations as Sri Krishna, Ram Chandra, Narasingha, etc. Sakti is the 
female principal who is spoken of as the consort of Siva. The Purans 
as well as the Tantras describe her various forms, such as Durga, Kali 
etc. and in all these forms she is worshipped in India. Ganesh or 
Ganapati, described as the son of Siva, is much popular in Western India, 
while Kartikeya, the other son of Siva counts his worshippers by thou- 
sands in Southern India. Surya is the Sun God of the Aryans and is 
admittedly one of the earliest objects of worship. 

4.3B. Sources of Puranas.—It is said sometimes that the Vedic 
mythology was merely elaborated in the Puranas. This is not wholly 
or even substantially true. The sources of some of the legendary stories 
occurring in the Puranas can, no doubt, be traced in the Vedas but it 
would not be correct to say that the Pouranic gods were mere reproduc- 
tions of the Vedic gods. There is nothing in the Vedas corresponding 
to the Pouranic Trinity of Brahma, Vishnu and Siva. Brahma in the 
Vedic text signified the Sun, or was a synonym of prayer. Vishnu in the 
Rigveda occupied a rather subordinate position. He was also identified 
with the Sun, and his three strides encompassing the three spheres of 
existence, as suggestive of all pervasiveness constituted the foundation of 
the Pouranic legend of the three steps of Vishnu in his incarnation of 
the “Dwarf”. Siva hardly appears as the name of any deity in Vedic 
time. The expression “Siva” means propitious or benignant. Rudra, 
one of the Vedic deities, was, in all probability, another name of Agni 
or fire, and the Puranas identified Siva with Rudra. We hear very little of 
Ganapati or Kartikeya in the Vedas. Kali, who is described in the Puranas 
as a consort of Siva, was spoken of in Mandukopanishad as one of the 
seven tongues of fire, while the name of “Uma” occurs in the Kenopani- 
shad, where she is described as a resplendent lady who gave lessons in 
divine knowledge to the gods. Sri Krishna, who looms so large in the 
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Pouranic literature, is mentioned only as a scholar and not as a deity 
in the Vedas, though many of the legendary stories attributted to him in 
the Puranas are traceable to similar legends associated with Indra in the 
Vedic literature. 

It is not necessary for our present purpose to pursue these discussions 
any further. Though the Puranas are by no means uniform, the legends 
associated with the various gods are fairly well known and have been 
the basis of a considerable mass of poetic literature in later times. One 
cardinal principle underlying idol worship you would always bear in 
mind—and this has some bearing on the law relating to gift of property 
to idols—that whichever god the devotee might choose for purposes of 
worship and whatever image he might set up and consecrate with that 
object, the image represents the Supreme God and none else. [here is 
no superiority or inferiority amongst the different gods. Siva, Vishnu, 
Ganapati or Surya is extolled, each in its turn as the creator, preserver 
and supreme lord of the universe. The image simply gives a name and 
form to the formless God and the orthodox Hindu idea is that conception 
of form is only for the benefit of the worshipper and nothing else.” 


Il. TEMPLES 


4.4. Building and consecration of temples.—Along with the estab- 
lishment of idol worship, in Hindu religion, elaborate rites and cere- 
monies, it seems, were introduced by Brahmanical writers in regard to 
building of temples and consecration and purification of idols. I will 
touch these matters very briefly. A temple is the house of the deity and 
many of the rules of construction of a temple are practically the same 
as are prescribed for construction of a dwelling house, the additional 
rules being laid down to ensure greater sanctity of the structure that is 
meant for the abode of a deity. One who wants to build a temple has 
got to select the proper time for building with reference to astrological 
calculations. There are detailed rules relating to selection of the site 
which include examination of the nature and colour of the soil, its odour, 
taste, solidity, etc. After the site is selected, it is ploughed up and seeds 
are sown in it. As soon as the seeds germinate, the crop is allowed to 
be grazed over by cows. The cardinal points are-then to be ascertained 
for giving this structure an auspicious aspect and there are rules to be 
observed regarding the materials to be used and the location of doors, 
windows, etc. The important religious ceremony is the Vastu Jaga in 
honour of Vastu Purusha or Vastu Debata who presides over dwelling 
house, with oblations of milk, rice and sugar. This Vastu Jaga is a very 
ancient ceremony which dates from the Gribya Sutras of Aswalayan and 
Goville. The Puranas, however, contain a mythological legend regard- 
ing the Vastu Purusha and the modern form of the sacrifice in honour 
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of this deity is described among others in Matsya Purana, Brihat Samhita 
and Devi Purana. All these ceremonies in connection with the building 
of a temple have been described with elaborate fullness by Pandit Prana 
Nath Saraswati in his Tagore Lectures on the Hindu Law of kEndow 
ment.“ They are of little importance to a lawyer, as no question of law 
could possibly turn upon the manner in which a temple has been conse- 
crated. Even if the rules prescribed by the Smriti writers are not obeyed, 
the founder of the temple may incur sin but the legal rights over or in 
1espect of the temple cannot in any way be affected by these omissions. 


4.5. Images—their descriptions.—Images, according to Hindu autho- 
rities, are of two kinds: the first is known as Sayambhu or self-existent 
or self-revealed, while the other is Prattsthita or established. The Padma 
Puran says: “The image of Hari (God) prepared of stone, earth, wood, 
metal or the like and established according to the rites laid down in the 
Vedas, Smritis and Tantras is called the established:............ where the 
self-possessed Vishnu has placed himself on earth in stone or wood for 
the benefit of mankind, that is styled the self-revealed.""* A Sayambhu 
or self-revealed image is a product of nature, it is Anadi or without any 
beginning and the worshippers simply discover its existence. Such image 
does not require consecration or Pratistha. All artificial or man-made 
images require consecration. An image according to Matsya Purana may 
properly be made of gold, silver, copper, iron, brass or bell metal or any 
kind of gem, stone or wood, conch shell, crystal or even earth." 

Some persons worship images painted in wall or canvas, says the 
Brihata Purana and some worship the spheroidical stones known as 
Salgram.” Generally speaking, the Pouranic writers classify artificial 
images under two heads; viz. (1} Lepya and (2) Lekhya. Lepya images 
are moulded figures of metal or clay, while Lekhyas denote all kinds ol 
pictorial images including chiselled figures of wood or stone not made by 
moulds. In the case of Goswami Geeridhariji v. Ramanlalji' which went 
up to the Privy Council, the subject matter of dispute was the pictorial 
image of the head of the Ballavacharya Sect and not of any deity. Images 
again may be permanent or temporary. Temporary images which are set 
up for periodical Pujas like Durga, Saraswati, etc. are generally made of 
clay and are immersed in a river or tank after the puja is over. 

KEN ni ey bo s f f . 


yah T III. CONSECRATION OF IDOLS 


> 4.6., Pratistha or consecration of images.—The ceremonial rites — 
observances connected with Pratistha or consecration of an idol are long 
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and elaborate. The accounts are to be found in works like Matsya 
and Devi Puranas, the Brthata Samhita, Haya Sirsha Pancharatra, 
Pratistha Mayukha of Nilkantha and Deva Pratistha Tatwa of Raghu- 
nandan. The ceremonies as described in these various treatises are by no 
means uniform. It seems that something like customary rites have grown 
up which are followed usually by people of particular provinces or 
belonging to particular religious sects. Generally speaking, all these 
ritualistic treatises insist on a preliminary ceremony by which the idol is 
purified and cleansed from all impurities that attach to it at the hands 
of the artist. For this purpose a separate structure known as Adhivas 
Mandap is set up together with an ablution hall known as Snan Mandap. 
The image is first carried in procession to the Snan Mandap. The founder 
then utters the Sankalpa Mantra or formula of resolve and the priests 
begin their functions. The image is bathed and.washed and then follow 
the different ceremonies including Homa or offering of oblation to the 
sacred fire and Pran Pratistha or vivification ceremony by which the 
eternal spirit is supposed to be infused into the idol. The image is then 
taken to the temple and the temple itself is formally dedicated to the deity. 


The whole idea is that by these sacred rites, a simple piece of wood or 


stone becomes a fit receptacle of divinity. According to orthodox Hindu 
ideas Pratistha or consecration is the means by which the universal soul 
is localised and made to dwell at a particular place. 

4.6A. I have purposely avoided reference to the details of the 
Pratistha ceremonies. Those of you who are interested in the subject 
may do well to read the elaborate discussion of these rites given in P.N. 
Saraswati’s Tagore Law Lectures on Hindu Law Endowments. As 1 
have already indicated,“ there is no unanimity of opinion amongst the 
Brahminical writers as regards the ceremonies that are to be observed 
at the installation of a particular deity. The rites themselves show 
signs of development or change in course of time and differ at different 
places. Even the Pran Pratistha or vivification ceremony, which is 
supposed to be all important, has not been noticed in the Brihata 
Samhita. Ordinarily, when an idol is installed in a temple, the presum- 
ption is that the ceremonies have been properly performed. I do not 
think that even if it is proved by evidence that some of the ceremonies 
were omitted, it would affect the rights which the deity as a juristic person 
acquires in law. 

In the case of Doorga Proshad v. Sheo Proshad, the Calcutta High 
Court observed that “according to Hindu notions when an idol has been 
consecrated by the appropriate ceremonies performed and Mantras pro- 
nounced, the deity of which the idol is the visible image resides in it and 
not in any substituted image and the idol so spiritualised becomes what 
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has been termed in juridical person.” In the course of this lecture,” 
l wiil show that even if the first part of these observations is taken to 
be a correct statement of Hindu theory, it does not follow that thí 
material image is the juridical person in whom the property dedicated to 
the deity vests in law. It is really the spiritual object which is embodied 
in the image and not the image itself that is regarded as the holder of the 
property. The fact that an image properly consecrated does not exist at 
the time of the gift does not aflect the validity of the gift at all. 


IV. WORSHIP AND RECONSTRUCTION 


4.7. Worship of the idol.—After a deity is installed, it should be 
worshipped daily according to Hindu Sastras. The person founding a 
deity becomes morally responsible for the worship of the deity even if no 
property is dedicated to. it. This responsibility is always carried out by 
a pious Hindu either by personal performance of the religious rites or, 
in the case of Sudras, by the employment of a Brahmin priest? The 
daily worship of a consecrated image includes the sweeping of the temple, 
the process of smearing, the removal of the previous day’s offerings of 
flowers, the presentation of fresh flowers, the respectful oblation of rice 
with sweets and water and other practices. “The deity in short is. con- 
ceived of as a living being and is treated in the same way as the master 
of the house would be treated by his humble servant. The daily routine 
of life is gone through, with minute accuracy, the  vivified image is 
regaled with necessaries and luxuries of life in due succession even to the 
changing of clothes, the offering of cooked and uncooked food and the 
retirement to rest." 


4.8. Reconstruction or purification of idols in case of defilement or 
destructions.—According to Hindu sages, an image becomes defiled if it 
is not worshipped regularly. Reconstruction or purification of the image 
is ordained in cases where the image is mutilated, broken, burnt, fallen 
down or removed from its place or is defiled by a beast or the touch 
of an out-caste or even when hymns appropriate to other gods are 
recited before it The rules for reconstruction or replacement of an idol 
are thus laid down in Hayasirsha Pancharatram.® “Whatever is the matė- 
rial and whatever the size, of the image of Hari (God), that is to be re- 
newed ; of the same material and of the same size, an image is to be 
caused to be made ; of the same size, of the same form and of the samc 
—— should be placed there, either on the second or the third day 
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(the image of) Hari should be established ; if it be established after that, 
even in the prescribed mode, there would be blame.” The destruction 
of an image, as you will see presently, does not cause an extinction of the 
religious trust that is created in its favour; the rules of construction or 
replacement of an idol as set out above are most liberally construed. it 
is enough if an image is established substantially representing the old or 
is treated as such, and the fact that the replacement was not made within 
the prescribed time, though blamable from the orthodox point of view. 
does not affect the validity of replacement.’ Where the settlor had pro- 
vided for Puja being performed in a specified Bhajana Matam, and sub- 
sequently that building was lost to the trust, it was held that that did not 
extinguish the trust, as a new Bhajana Matam could be constructed and 


Puja performed there.” 


V. DEDICATION 


4.9. No religious trust by mere establishment of a deity. Debutter 
comes into existence only when property is dedicated.—The mere fact 
that an idol has been established does not itself create a Debutter. A 
religious trust by way of Debutter can come into existence only when 
property is dedicated for worship or service of the idol. When there is no 
endowment in favour of an established idol, no trust in the legal sense 
of the term can possibly come into being; it is only the moral duty of 
the person who founds the deity or his heirs to carry on the worship in 
such a way as they think proper. 

Thus, if the ancestor makes no endowment, there is no legal obliga- 
tion on the descendants to spend money for the worship of the idol; 
and if one of them spends money, he cannot bring a suit for contri- 
bution against his co-heirs” Now, property can be given to an idol 
either at the time when it is consecrated or at any subsequent period ; 
and not only such property may be given by the founder or a Shebait, 
but it might also consist of offerings or gifts made by worshippers who 
are unconnected with the founder or the Shebait. 


4.10. Dedicated property vests in the idol as a juristic person.— 
When property is given absolutely by a pious Hindu for worship of an 
idol, the property vests in the idol itself as a juristic person. This view, 
as I have explained in the first lecture,” is quite in accordance with 
Hindu ideas and has been uniformly accepted in a long series of decisions 
of the different High Courts in India as well as by the Judicial Com- 


7 See Kali Kanta Chatterjee v. Surendra Nath, 41 C.L.J. 128; A.LR. 1925 Cal. 648. 
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mittee.” As West, J. observed in Manohar Ganesh v. Lakshmi Ram :? 
“The Hindu law recognises not only corporate bodies with rights of 
property vested in the corporation apart from its individual members, 
but also juridical subjects or persons called foundations.” 

The Hindu idol is a juridical subject, and the pious idea that it 
embodies is given the status of a legal person and is deemed capable in 
law of holding property in the same way as a natural person. 

“The idol, deity or religious object,” observed West and Buhler 
in their Digest on Hindu law, “is looked upon as a kind of human 
entity.” It is a sacred entity and ideal personality possessing proprietary 
rights.* The Judicial Committee has pointed out on more occasions than 
one that it is only in an ideal sense that property can be said to belong 
to an idol and the possession and management of it must, in the nature 
of things, be entrusted to some person as Shebait or manager.” The 
legal principle has thus been summed up in one of the pronouncements 
of the Judicial Committee :* 


“A Hindu idol is, according to long-established authority, founded 
upon the religious customs of the Hindus, and the recognition thereof 
by courts of law, a ‘juristic entity.’ It has a juridical status, with the 
power of suing and being sued. Its interests are attended to by the 
person who has the deity in his charge and who in law is its manager, 
with all the powers which would, in such circumstances, on analogy, be 
given to the manager of the estate of an infant heir. It is unnecessary 
to quote the authorities; for this doctrine, thus simply stated, is firmly 
established.” 

4.10A. Existence of idol is necessary for temple. —While. usually an 
idol is instituted in a temple, it does not appear to be an essential 
condition of a temple as such. In an Andhra case." it was held that 
to constitute a temple, it is enough if it is a place of public religious 
worship and if the people believe in its religious efficacy, irrespective 
of the fact whether there is an idol or a structure or other paraphernalia. 
It is enough if the devotees or the pilgrims feel that there is one super- 
human power which they should worship and invoke its blessings. How- 
ever, in almost all cases the temple does possess an idol. 


4.11. Two essential ideas in the conception of Debutter.—Thus in 


“9b The gist of this passage (2nd Edition, pages 142, 143) was referred to with 
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the conception of Debutter,’” two essential ideas are involved: In the 
first place, the property which is dedicated to the deity vests in an ideal 
sense in the deity itself as a juristic person. 

In the second place, the ideal personality of the idol is, -in the 
nature of things, linked up with the natural personality of the Shebait, 
manager of Dharmakartha, who, as a person entrusted with the custody 
and worship of the idol, is obliged and empowered to do what may be 
required for the service of the idol and for the benefit and preservation 
of its property. The title to the Debutter property is in the idol and 
not in the Shebait, who is not, and cannot be, a trustee in the sense 
in which it is used in English law. The Shebait is, however, a trustee 
in the general and ordinary sense of the term, and, as I have said in 
the first lecture, the distinction between legal and equitable owner- 
ship is a highly artifical distinction which had its origin in England 
owing to purely historical reasons and such a distinction is not essential 
to the juridical of trust. The Shebait holds the Debutter property™ 
for carrying into effect the pious purposes that are symbolised in the 
deity, and he is bound to carry out the directions given by the founder, 
in relation to the worship of the idol and management of its property. 


4.12. Formalities of dedication—A pious Hindu ordinarily dedi- 
cates property to a deity by following the usual ceremonies of 
Sankalpa and Utsarga. As has been explained in the previous lecture 
the performance of these ceremonies is neither essential nor conclusive 
for the purpose of proving dedication in law. You will remember that 
no express words of gift either directly or by way of trust are necessary 
to create a valid endowment.“ There is no necessity of any document 
in writing. If the donor chooses to dedicate property by executing a 
deed of Arpannama in favour of the idol the document is certainly 
registrable ; and the law of registration would also be attracted if a trust 
deed is executed by the founder by which immovable property of the 
value of Rs. 100 or upwards is transferred to trustees for worship of an 
idol. If the dedication is by will, it goes without saying that the will | 
must be signed and attested in the manner laid down by law. But the 
founder need not employ any of these forms. He can create an endow- 
ment merely by renouncing his right in a particular property in favour 
of the idol or the religious object for which the endowment is intended, 
and the law will impose the obligation of a trustee upon him or his heirs, 
or such other persons as have the custody of the deity and its property. 
The fact that the requisite ceremonies of Sankalpa and Samarpan were 
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gone through would be only a relevant piece of evidence to show that 
the donor effectively renounced his rights in the property in favour of 
the religious purpose. All these matters have been discussed in the last 
lecture and the principles of law laid down there though in general terms 
are applicable to all kinds of endowment in Hindu law, whether made 
in favour of an idol, or any other religious object. It is not necessary 
to repeat all these matters in the present lecture. I will touch in details 
only those topics which have a particular bearing on the question ol 
dedication of property to idols. 

4.13. The principle of Hindu law that a donee must be in existence 
at the time of gift whether applicable to the creation of a Debutter en- 
dowment ? In a Debutter endowment, as you have seen, the deity or 
idol is the recipient or donee of the endowned property which vests in 
it as a juridical person. To constitute a valid gift under Hindu law 
jt is necessary that it must be accepted by a sentient being who is in 
existence at the time of the gift. This rule which was authoritatively 
laid down by the Judicial Committee in the case of Tagore v. Tagore» 
has been scrupulously followed ever since by all the High Courts in 
India. An attempt was made however in some of the decisions of the 
Calcutta High Court to carry the rule too far, and to hold that a gift to 
an idol which is not consecrated or in existence at the time of dedication 
is not valid. Thus, in Upendra Lal Boral v. Hem Chandra“ where one of 
the questions raised related to the validity of a bequest in favour of a non- 
existent idol, it was held by the learned Judges that “if there was a gift to 
the idol, it was bad, because there was no idol in existence at the time of 
his death, and further if there was a power to make such a gift the power 
was ineffective because on the authority of Bai Mativahu v. Bai Mam uba 
we think that “a power must be to convey to a person who was in existence 
either actually or in contemplation of law at the death of the testator and 
the idol to which the dedication is sought to have been made was not then 
in existence’. The learned Judges proceeded to say, “the deity no 
_ doubt is always in existence but there could be no gift to the deity as 
such and there was no personification of the deity to whom the gift could 
have been made, or who was capable of taking it.” The same view was 
taken by Stanley, J. in Rojomoyi v. Troylukho™ and it was held that A 
direction in the will of a testator to establish a ‘thakur’ to whom the 
entire residuary estate was to go was invalid. “Whether a gift be in 
‘present’ or in futuro”, thus observed the learned Judge, “it is settled 
that the donee must be a person in existence and capable of accepting 


* 


15 18 W.R. 359; LA. Supp. 47. 
16 I.L.R. 25 Cal. 405. 
17. LL:R. 21 Bom. 709; LR. 24 LA. 93 
18 LL.R. 29 Cal. 260. 
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the gift at the time it takes effect—Tagore v. Tagore.’ That which 
cannot be done directly by gift cannot be done by the intervention of a 
trustee ; Krishna Ramani v. Ananda®; Rajendra Dutt v. Sham Chand. 
An idol cannot be said to have juridical existence unless it has been 
consecrated by the appropriate ceremonies, and so has become spiritualised. 
Before this, the deity of which the idol is the visible image does not 
reside in the idol: Doorga Pershad v. Sheo Pershad™ In Nagendra 
Nandini v. Binoy Krishna,” Stephen, J. took it to be a settled law that a 
bequest to a thakur not in existence at the date of the death of the 
testator was not valid. It may be noticed here that the case of Doorga 
Pershad v. Sheo Pershad™ to which reference was made by Stanley, J. 
is of a different type altogether. In that case an image of Vishnu, as also 
the Debutter property dedicated to it, were sold in execution of a money 
decree against the Shebait, and the purchaser brought the image to his 
house and continued to conduct its worship. The Shebait’s son set up 
another image of the god, and instituted a suit against the purchaser to 
recover the property but not the original image. It was contended on 
his behalf that the removal of the original image destroyed its sanctity 
and justified its replacement by another image, and in any event the 
property should be devoted to the worship of the second image also. 
The first contention was negatived and with it the second contention 
fell also. It was held by the learned Judges and quite rightly that no 
second image could be set up when an existing image continues fit for 
worship, the deity being intended by the founder to be worshipped by 
one image and not simultaneously by two. No doubt the learned Judges 
observe in the course of their judgment that according to Hindu rites 
when an idol has been consecrated by appropriate ceremonies and 
pronunciation of Mantras, then and then only the deity of which the 
idol is the visible image could reside in it. But there is nothing in the 
decision which might be taken to lay down that a dedication is not valid 
unless a consecrated image is in existence at the date of dedication. 
This question was neither considered nor decided by the learned Judges. 
The authority of the cases referred to above has been overruled by the 
pronouncement of a Full Bench of the Calcutta High Court in Bhupati 


Smrititirtha v. Ram Lal The main question referred to the Full Bench 


was: “Does the principle of Hindu law which invalidates a gift other 


than to a sentient being capable of accepting it, apply to a bequest to. 


trustees for the establishment of an image and the worship of a Hindu 
deity after the testator’s death, and make such a bequest void ?” ‘The 
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Full Bench answered the question in the negative. Sir Lawrence Jenkins 
who presided over the Full Bench in the course of his judgment observed 
that the “rule which requires relinquishment should be to a sentient 
person does not forbid the gift of property to trustees for a religious 
purpose though that purpose cannot in strictness be called a ‘sentient 
person’. It would seem that the rule propounded by Jimutabahan had 
regard rather to the general proposition for which he was contending 
i.e. the act of the giver is the cause of property, than to its application 
to particular objects of benevolence. The fiction that an idol is a person 
capable of holding property must be kept within its proper limits, and 
were we to accede to the argument that has been advanced before us, 
we should be allowing fiction to be built on fiction to the hindrance 
and not for the furtherance of justice.” Mookerjee, J. in the same case 
held on a review of all the relevant texts that according to Hindu law 
the rule about the acceptance of a gift as a necessary condition for its 
validity was applicable to secular gifts only. There is no foundation for 
the assumption that the dedication to deity or for religious purpose 
stands on the same footing. In summing up the legal position the 
learned Judge observed as follows: “The view that no valid dedication 
of property can be made by a will to a deity the image of which is not 
in existence at the time of the death of the testator is based upon a 
double fiction, namely, first that the Hindu deity is for all purposes a 
juridical person and secondly that a dedication to the deity has the 
same characteristics and is subject to the same restrictions as a gift to a 
human being. The first of these propositions is too broadly stated, and 
the second is inconsistent with the first principles of Hindu Juris- 
prudence.” The provisions of Hindu law relating to secular gifts are 
therefore not applicable when the dedication is to the idol. Morcover,— 
and this was pointed out by Chatterjee, J. who was a member of the 
Full Bench—the conception of Hindu jurists was not that the image of 
clay or stone constituted the juristic person. The Smriti writers have 
laid down that if an image is broken or lost another may be substituted 
in its place; when so substituted it is not a new personality but the same 
deity, and properties vested in the lost or mutilated thakur become vested 
in the substituted thakur. Thus, a dedication to an idol is really a dedica- 
tion to the deity who is ever-present and ever-existent, the idol being no 
more than the visible image through which the deity is supposed specially 
to manifest itself by reason of the ceremony of consecration. ‘The decision 
in Bhupati Smrititirtha v. Ramlal has been followed by other High 
Courts in India, and it has been held by the Allahabad High Court in 
Mohor Singh v. Het Singh” that a bequest to complete the building of 


25 ILR. 37 Cal. 128 (F.B.); 10 C.LJ. 355. a 
26 Bhupati v. Ramlal, 1.L.R. 37 Cal. 128 (F.B.). 
37 TER- 32 All: 337. 
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a temple which was commenced by the testator and to install and main- 
tain an idol therein was a valid bequest under the Hindu law. The 
fact that the gift is made by a deed inter vivos and not by a will does 
not make any difference. 


4.14. Deity must be named.—A donor can certainly create a trust 
for the worship of an idol which is to be consecrated and established in 
future.* The same principle applies if the deity is such as is worshipped 
periodically like Durga, and has no permanent image. The dedication, 
of property for carrying on such periodical worship is perfectly valid, 
although every year a new clay image is prepared which is thrown into 
the river after the Puja is over.” 

But, although the image of the deity need not be in existence at the 
date of dedication, it is necessary that the donor should indicate with 
sufficient certainty the particular deity for the worship of which the 
property is dedicated. 


4.14A. Gift for unspecified deity.—It is said that an endowment 
must be in favour of one of the gods of the Hindu pantheon who is to 
be mentioned by name, and a deed of dedication which does not mention 
the name of any god but is expressed to be for impersonal God has on 
this ground been held to be invalid in Phundan Lal v. Arya Pratinidhi 
Sabha It was held that dedication not to any particular deity which 
was subsequently to be installed, but to “Thakurji” in his ““Thakurd- 
wara” without mentioning the particular Thakurji to whom the pro- 
perty was dedicated, was void for uncertainty. Similarly, a gift of 
property to a guarantee for the Seva of ‘God’ was pronounced to be 
invalid by the Calcutta High Court in Chandicharan v. Haribola™ 


When the intention of the donor is to endow a particular idol, and 
no name or description of the idol is given, the gift may fail for uncer- 
tainty, but I may venture to express my doubt whether a gift should fail 
when the donor clearly intends that the dedication is meant for the 
formless or impersonal God. In Hindu scriptures there are ample pro- 
visions for the worship of the formless and absolute Brahaman and no 
question of uncertainty arises in. such Cases. 


A notable decision on this question is that of the Madras High Court 
in Veluswami v. Dandapani,™ one of the points for decision in that case 
was whether a gift of properties for building a temple, without speci- 
fying any deity, was void for uncertainty, and it was answered in the 
negative. Delivering the judgment of the Bench, Patanjali Sastri, J., as 


28 Chaturbhuj v. Chaturajit, I.L.R. 33 All. 253. 
29 Asita Mohan v. Nirode Mohan, 20 C.W.N. 901; Purna Chandra v. Kalipada, 
A.LR. 1942 Cal. 386, < 
30 Phundan Lal v. Arya Pratinidhi Sabha, 1.L.R. 33 All. 793, 
31 Chandicharan v. Haribole, (1919) ILL.R. 46 Cal. 951. 

33 Veluswami v. Dandapani, I.L.R. (1947) Mad. 47. 
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he then was, observed that a gift for “worship of God” was, without more, 
valid in English law, and there was no reason for adopting a differem 
rule in this country; that, though the Hindu religion was pantheistic, 
there was, underlying it, the concept of unity of God. As regards the 
supposed inability of courts to determine the particular deity for whom 
the endowed property should be held, it was observed that it should be 
possible in most cases to solve the problem “by ascertaining the sect to 
which the donor belonged, the tenets which he held, the doctrines to 
which he was attached and the deity to which he was devoted,’ and 
support for this was found in the observations of Lord Eldon in Attorney 
General v. Pearson.“ It was also observed that in such a case cy pres 
could be applied. 

Dealing with the Indian authorities, the learned Judge held that 
the true ratio of the decision in Phundan Lal v. Arya Pratinidhi Sabha 
was that the gift had not been completed, and that Chandicharan Mitra 
v. Hariboladas* proceeded oni what was supposed to have been decided in 
Phundan Lal v. Arya Pratinidhi Sabha. 

It is submitted that the law as laid down in Veluswami’s case™ is 
sound, and that a gift to God simpliciter would be valid. 

4.15. Deity ascertainable-——Where the name of the deity, though 
not clearly specified, can be ascertained from the description given in the 
deed; the gift cannot possibly fail. In Bankey Lal v. Peare Lal, the gift 
was to Sri Ramchandraji Maharaj, the god of the two worlds. It was 
held that the dedication was valid as Ramchandraji Maharaj is wor- 
shipped as an incarnation of Vishnu. The expression “the God of the 
two worlds” was used by way of adoration and did not mean that the 
gift was to the impersonal deity. 


VI. REAL OR NOMINAL DEDICATION 

4.16. Questions to be.—The other matters relating to the nature 
of the Debutter Endowment can be conveniently discussed under the 
three following heads— 

A. Whether the Debutter is real or nominal ? 

B. Whether it is absolute or partial ? 

C. Whether it is public or private ? 

I will take up these three matters in the order in which they are set 
out above. 


34 Attorney-General v. Pearson, (1817)3 Mer. 353, 409-410. 

35 Phundanlal v. Arya Pratinidhi Sabha, ILR. 33 All. 793. 

36 Chandicharan Mitra v. Hariboladas, 1919 I.L.R. 46 Cal. 951. 
36a Veluswami v. Dandapani, LL.R. 1947 Mad. 47. - 

36b Bankey Lal v. Peare Lal, ILL:R. 53 All, 710. 





LENT OFS 
CENTRAL LIBRARY 
REAL OR NOMINAL DEDICATION 165 


In Sambhunath v. Kapursing,” it was held that a long and immemo- 
rial user without any document may make a shrine a public endowment. 
It was also held that there can be valid dedication without the existence 
of any idol, the deity may come into existence subsequent to the dedi- 
cation. In this case, the shrine was built in honour of the birth of Sun 
God after the dedication, and its validity was upheld. The nature and 
character of private and public endowments were also discussed. 

4.16. Real and nominal Debutter.—As regards the first question, 
I have stated** already that in order that there may be a real dedication 
to a deity, it is necessary to show that the grantor intended to divest 
and did divest himself completely of every part of the property which 
was the subject matter of the grant, and the dedication was not a mere 
colourable device to tie up the property for the benefit of the donor’s 
heirs or other relations. The forms and ceremonies employed by the 
grantor are only relevant to show what his intention was, and even if 
the customary ceremonies of Sankalpa and Sampradana were gone 
through that would not be conclusive to prove that the endowment was 
a real one. The execution or registration of a deed of Arpannama is by 
itself not sufficient to show real and bona fide dedication ;* the conduct 
of the grantor and the surrounding circumstances have to be taken 
into account in order to determine whether the donor intended the 
deed to be real and operative. To complete the gift there must be transfer 
of the apparent evidences of ownership from the donor to the donee.” 
And so it was held that the mere execution of a deed was not sufficient 
to constitute a valid endowment,” and that it should further be shown 
that the settlor had divested himself of his title to the property dedicated" 
In Pares: Nath Thakur v. Smt. Mohani Dasi, it was held by the 
Supreme Court that the burden was heavy on a person, who pleaded 
that a document solemnly executed and registered was fictitious, and 
particularly so when he sued under Order 21, Rule 63 of the Civil 
Procedure Code for such a declaration. The tests of a bona fide endow- 
ment generally are, how have the founder and his descendants treated 
the endowed property and whether the income has been continuously. 
applied to the objects of dedication.” The subsequent acts and conduct 


37 Sambhunath v. Kapursingh, A.I.R. 1967 J&K 52. 

37a Para 4.9, supra. 

38 Watson v. Ram Chand, I.L.R. 18 Cal. 10; Thakurji v. Sukhdeo, 1.L.R. 42 All 
295 (F.B.). 

39 Ramdhan v. Prayag Narain, I.L.R. 43 All 503. 

40 Brojobala v. Sri Saradiya Durgamata, I.L.R. 1953 (2) Cal. 268. 

41 See also Lalchand Deochand Dalal v. Vinayak Rao Gopal Rao, AJ.R. 1953 
Nag. 351; Ramcharan Das v. Girjanandani Devi, A.I.R. 1959 All 473. ; 

42 1960 (1) S.C. R. 271, reversing the decision in Mohani y. Pareshnath, LLR. 


(1954) Cutt. 265. 


43 Ganga Narain v. Brindaban, 3 W.R. 142; Madhab v. Sm. Rani Sarat Kumari, — 
15 C.W.N. 126. eee BN 
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of the parties are relevant only for the purpose of ascertaining what 
the original intention of the grantor was. Thus, if the profits of a 
dedicated property are appropriated by the executant for his own use 
and not spent for the worship of the idol and his subsequent dealings 
with the property show that he did not intend to create an endowment, 
the dedication will be held to be inoperative.“ But once the intention to 
dedicate is established the subsequent acts and conduct of the trustees 
even if they amount to breaches of trust would not invalidate the endow- 
ment. As the Privy Council pointed out in Juggut Mohini v. Sookheemony* 
a mere abuse of trust by a trustee for the time being cannot affect the 
validity of the endowment when there is no question about its being real 
and valid endowment originally ; but when the question itself is whether 
originally the endowment was real or fictitious the way in which it was 
dealt with by the founder and his successors would be the essential matters 
for consideration. Lhe legal position has thus been summed up by 
Banerjee, J. in Ramchandra v. Ranjit“ “In dealing with the question 
whether an endowment is real or nominal the manner in which the 
dedicated property is held and enjoyed is the most important point for 
consideration. A mere abuse of trust by a trustee for the time being 
cannot affect the validity of an endowment where there is no question 
about its being originally a real and valid endowment; but, when the 
question is whether an endowment is real or fictitious, the mode of 
dealing with it by the donor and his successor must be an important 
matter for consideration.” In Girijanand v. Sailajanand,” it was held 
that when the question to be determined is whether certain property is 
Debutter or trust property or belongs to the alleged trustee in his own 
right, instances of appropriation of such property by the alleged trustee 
to his own use, if they are numerous and extend far back into the past 
in a continuous series, will be good evidence of his right; but if the 
instances are only recent or are few and far between, they are not likely 
to be of much use and may be treated as instances of abuse of trust. 


4.17. _Debutter—real or fictitious.—The question whether the Debutter 
is real or fictitious arises both when a deed of dedication is put forward 
in proof of the endowment, and also where there is no grant of any 
other document showing its origin. When there is a document which 
purports to create the Debutter, it may still be proved, as has been just 
said,“* that the deed is benami or fictitious and was not meant to be 
acted upon. If, however, the founder's intention to dedicate is established 


44 Sri Iswar Lakhmi Janardan v. Khitish Chandra 55 C.L.J. 25. 

45. 14 M.I.A. 289. 

46 I.L.R. 27 Cal. 242. 

47 Girijanand v. Sailajanand, 1.L.R. 23 Cal. 645. 

48 See also Ramaswami v. Madras Hindu Religious Brg on henti Board, A.I.R. 
1954 Mad. 1110. l 

48a Para 4.16, supra. 
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and divestiture of interest is contemporaneous, nothing further need be 
proved.” The endowment would be perfectly valid even if there are 
subsequent acts of misappropriation or abuse of trust by the trustees. 
There are instances, however, as I shall discuss presently, where the deed 
of endowment itself shows that no real dedication was meant for the deity 
or even if there was dedication it was not for the entire interest of the 
founder. 

Where there is no deed, no question of construction arises, and the 
validity or otherwise of the endowment would have to be determined 
entirely on circumstantial evidence. In Ram Ratan Lal v. Kashinath 
Tewari,” the Patna High Court has discussed the relevant considerations 
and the evidence needed for deciding the question how far the endow- 
ment is illusory. 


VII. VARIOUS TYPES OF EVIDENCE 


4.18. Case law.—To illustrate how these principles have been applied 
to concrete cases, it would be appropriate to refer to some of the judicial 
decisions. In Watson v. Ram Chand, the question arose regarding the 
validity of an endowment created by one Padmalochan. Two deeds of 
endowment had been executed by Padmalochan, but it was proved that 
from the time of execution of the deeds until after his death—a period 
ot about three years and three months—no change took place in the 
accounts or in the management of or dealing with the business or estates 
or the proceeds thereof. Mortgages were executed in which Padmalochan 
joined and everything appeared to have gone on in the same manner 
as if the deeds had never been executed. 

In these circumstances, it was held by Their Lordships of the Judicial 
Committee that the deeds were fictitious or benami and no effective or 
genuine endowment was created. In Ganga Narain v. Brindaban,? there 
was an endowment made by one Doorgaram of which he constituted 
himself the Shebait. Within fifteen days of the date of endowment, 
Doorgaram transferred to his brother half of the endowed property. 
Although there was no other instance of transfer, no attempt was made 
to prove that the income of the so-called endowed lands had been con- 
tinuously devoted to the service of the idol. It was held that the endow- 
ment was a nominal one. In Sri Thakurji v. Sukhdeo, there was a deed 
of endowment by which the entire property of the founder was sought 
to be dedicated to a deity. There was no mutation in the name of the 


49 Singh Sanatan v. Singh Rajput, (1938) L.R. 65 I.A. 106. 
50 Ram Ratan Lal v. Kashinath Tewari, A.I.R. 1966 Pat. 235. See paragraph 3.8, 
supra, and paragraph 4.30, infra. 
1 Watson v. Ram Chand, (1891) I.L.R. 18 Cal. 10 (P.C). 
2 Ganga Narain v. Brindaban, 3 W.R. 142 Cal. (P.C.). 
3 Sri Thakurji v. Sukhdeo, I.L.R. 42 All. 295 (F.B.). 
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idol and it was further proved that expenditure on the idol was at the 
most one-tenth of the total income. It was held that there was no 
intention to dedicate. Similarly, in Sri Thakur Parmod v. Atkins,* where 
the alleged dedicated property was allowed to stand as secular property 
in the Land Registration Department, and the mode of dealing with it 
by the parties interested showed that they still regarded it as belonging 
to the estate, the decision of the court was that the original endowment 
was inoperative, and the trust in favour of the idol was never brought 
jinto existence. 

If it is proved that the settlor was heavily in debt when the deed 
of dedication was executed, that would obviously be a material circum- 
stance in determining the question whether the deed was real or fictitious.’ 
In Madhab Chandra v. Rani Sarat Kumari,’ the event showed that the 
deed of endowment was intended to be acted upon and was not a benami 
«eed. There were, however, instances of unlawful diversion of property 
from the services of the idol to other purposes, in later years. It was 
held that these were immaterial and did not affect the Debutter. 

4.19. Benami.—Even when a deed of dedication is not fictitious or 
benami, the provisions of the deed might show that the benefit intended 
for the deity was very small or of a nominal character. If the gift to the 
deity is wholly illusory there is no Debutter in the eye of law, but there 
are cases where a question arises on the construction of the document 
itself, whether the endowment created was only a partial one meaning 
thereby that the dedicated property did not actually vest in the idol, but the 
latter enjoyed a charge upon the secular property of the founder, given to 
his heir or other relations, for the expenses of its worship. I will discuss 
this matter separately under the second head. I may only state here that 
where there is an out and out dedication to an idol, the reservation of a 
moderate portion of the income of the endowed estate for the remuneration 
of the Shebait would not invalidate the endowment either as a whole or to 
the extent of the income so served. In Jadu Nath v. Thakur Sitaramjv 
there was a dedication of the entire property of the founder to the idol, 
and the direction given’ was that half of the income was to be applied for 
the worship of the idol and repairs of the temple, and the other half was 
to go for the upkeep of the managers. Their Lordships of the Judicial 
Committee in holding the gift as a valid Debutter observed as follows :— 


“The deed ought to be read just as it appears, and there is no reason 

why it should not be so construed as meaning simply what the language 
says, a gift for the maintenance of the idol and the temple, under which 
the idol is to take the property; and for the rest, the family are to be the 
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administrators and managers and to be remunerated with half the income 
of the property. If the income of the property had been large a question 
might have been raised, in the circumstances as throwing some doubt 
upon the integrity of the settlor’s intentions, but as the entire income 
is only Rs. 800 a year, it is obvious that the payment to these ladies is 
of the most trifling kind and certainly not an amount which one could 
expect in a case of this kind.” 

4.19A. Following this decision it was held by the Calcutta High Court 
in Chandi v. Dulal® that a provision for remuneration of the Shebaits with 
half of the income of the Debutter property (which proved to be a small 
sum) as well as for their residence in the Thakurbari were quite compatible 
with an absolute endowment. You should bear in mind in this connection, 
that when a property is absolutely dedicated to a deity, it is not necessary 
that every farthing of the income should be spent for the worship of the 
idol itself. It is quite within the competence of a settlor to provide 
that the surplus income should be spent for the charitable objects, e.g., 
feeding of the poor. Sadavart or entertainment of pilgrims and guests is 
often found to be an adjunct of a public Debutter. In the case of 
Monohar Mukherji v. Bhupendra Nath Mukherjee’ there was a provision 
in the deed of dedication that the surplus income of the endowment 
should be spent upon maintenance of childless widow of the family and 
construction of roads and excavation of the tanks for public use, and 
these directions, it was held, did not make the dedication incomplete. 

At this stage, I may refer to the decision in M.R. Godarao v. State 
of Madras!” Under the Madras Hindu Religious and Charitable Endow- 
ment Act, an endowment is valid only if there is total divestment of the 
endowed property and the settlor does not retain such property in some 
form or another. Ramaswami, J. construed the expression “religious 
endowment” and “specific endowment” as defined in that Act to include 
both absolute and partial dedication of the property, In that case,” the 
deed of settlement provided that the property in Schedule A would be 
responsible for meeting the expenses of charities specified in Schedule B 
of the Deed and the total amount of expenses were made a charge on 
the entire property mentioned in Schedule A. It was held that by such 
a deed the proprietors divested themselves of the right to receive a certain 
part of the income derived from the property in question, and they deprived 
themselves also of the right to deal with such property free of charge 
as absolute owners which they previously were. The rights, therefore, 
were held to be enforceable and the charities could compel the payment 
to them of the amounts provided in Schedule B, and, if necessary for 
such expenses, enforce the charge. By creating the charge the settlor 


8 30 C.W.N. 930. 
9 37 C.W.N. 29 (F.B). 
10 M.R. Godarao v. State of Madras, AIR. 1966 S.C. 653. 
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provided the security for due performances of the liability undertaken 
under the settlement. Section 32 of that Act was said to contemplate 
€ charge as an endowment, which in a different context would not be so." 


4.20. Document as evidence of dedication.—The existence of any 
document, as has been said already," is not necessary to prove a Debutter, 
but the absence of a document throws a heavy onus upon the party who 
sets up dedication to prove that a property has been inalienably con- 
ferred upon an idol.” The purchase of property in the name of an 
idol, where the purchase money does not come from funds appropriated 
to the use of the idol, is not tantamount to a dedication of the property 
to the idol; it may be a benami or fictitious transaction.” 


4.21. The description of property as Debutter not conclusive.—The 
fact that property is ordinarily described as Debutter is certainly a piece 
of evidence in favour of dedication, but is not conclusive. In Binod 
‘Behari v. Manmatha,“ Cox, J. observed as follows : 

“The fact that the property is called Debutter is a doubtless evidence 
in the plaintiff's favour, but 1! does not relieve them of the whole burden 
of proving that the land was dedicated and is inalienable.” 

4.22. Evidentiary value of Rubkaries in resumption proceedings.— 
Rubkaries or decisions of Revenue authorities in resumption proceedings 
under Regulation 2 of 1819 also constitute relevant evidence (which may 
be adduced in support of or against dedication). Since the question 
for decision by Revenue officers in resumption proceedings undoubtedly 
is whether any lakhraj grant has been established which would preclude 
the Government from assessing the lands to revenue. It was held in 
an early Calcutta case” that even if the claimant failed to prove any valid 
rent-free grant and the lands were assessed to revenue, that by itself 
would not destroy any trust which existed prior to settlement proceedings. 
Similarly, it was held that the mere fact of the land having been released 
by Government on the ground of its having been appropriated to the 
services of an idol does not impose on it the character of a religious 
endowment so as tO exempt it permanently from being attached and 
sold in satisfaction of a decree against a person who may hold it. ‘This 


1] M.R. Godarao V. State of Madras, A.I.R. 1966 S.C. 653. 
lla Para 4.4., supra. 


12 Konwar Doorga Nath v. Ram Chand, L.R. 4 LA. 52; Muddun vy. Sm. Kamal 
` Bibee, 8 W.R. 42 (Cal). 


13 Brojo Soondory v. Ranee Lachmee, 11 W.R. 13 (Cal), affirmed in 20 W.R., 95 
ABEN 

14 Binod Behari v. Manmatha, ZUG, ye 42: 

15 Rajash Leelanand v. Ishuree Nundan, 8 W.R. 316 (Cal). = 


16 Nemayee Charan v. Jogendra, 21 W.R. 365. an. Ng a * i f 
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last decision was followed in subsequent cases of the Calcutta High Gourt 
c.g, Govind v. Debendra,” and Budh Singh v. Nirod Baran." 

In Budh Singh v. Nirod Baran "= Mr. Justice Mookerjee went to 
the length of saying that “the question whether the lands had been 
absolutely dedicated for a public charitable purpose was wholly foreign 
to an enquiry in the resumption proceedings, and indeed beyond the juris- 
diction of revenue authorities; all that they had to investigate under 
Regulation II of 1819 was whether the lands ought to be exempted from 
the assessment of revenue on the ground that they constituted a valid 
rent-free grant.” I suggest that this observation goes a little too far 
and the correct view was enunciated by Brett and Sharfuddin, JJ. in 
Madhab Chandra v. Rani Sarat Kumari.“ After referring to the above 
passage in the judgment of Mookerjee, J. in Budh Singh v. Nirod Baran, 
the learned Judges observed as follows : 

“We are in entire agreement with the learned Judges conclusion that 
in proceedings under Regulation II of 1819 there could be no final 
adjudication of the question whether lands had been so dedicated as 
to constitute a public charitable endowment, but we think the passage 
goes too far when it lays down that the question was wholly foreign 
to the enquiry in the resumption proceedings. We are of opinion that 
it would certainly be open to an officer acting under that Regulation to 
enquire into the grounds set forward in support of a rent-free grant 
claimed, and when these grounds are based on the allegation that the 
lands had been dedicated for public charitable purpose, then it would 
be necessary for such officer for the purpose of arriving at a conclusion 
as to whether or not there was a valid rent-free grant to take into con- 
sideration and decide incidentally the question whether there had been 
a dedication for a charitable purpose. Such an incidental decision would 
not amount to final determination of the question nor could it be relied 
upon for such a purpose.” 

A Supreme Court case raised the question of title to the inam for 
the performance of services connected with a temple.” In that case, the 
trustees of the temple had appointed persons to perform certain -services 
(palanquintbearing), and placed the inams in their possession to be 
enjoyed by them as remuneration for the services to be rendered by them. 
‘The Court discussed the well-recognised distinction between the grant of 
the land burdened with a condition of service and the grant of land as 
remuneration for an office. It held that section 44B of the Madras 


17 Govind v. Debendra, 12 C.W.N. 98. 

18 Budh Singh v. Nirod Baran, 2 C.L.J. 431. 

18a Budh Singh v. Nirod Baran, 2 C.L.J. 431. 

19 15 C.W.N. 126. ; a 

20 T.K. Lakshmana lyer & Others v. State of Madras & Others, AI. R. 1968 S.C. 
1489. 
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Religious Endowments Act does not apply to a personal inam burdened 
with a condition of service and applies to an inam granted to an offic: 
holder as remuneration for his services connected with a Math or temple 
as also to an inam granted to the institution directly. It was held that 
the inams in that case were not personal inams.*! 

The fact that a claim was put forward by the Shebait that the 
property was Debutter, and the claim was admitted by the Revenuc 
authorities for purposes of releasing the property from Government 
revenue, would certainly make the Rubkaries evidence under section 13 
of the Indian Evidence Act. They could not, by any means, be regarded 
as conclusive, but they should be weighed and assessed for what they 
are worth along with other evidence in the case. 

4.23. Entries in Settlement Records—how far relevant to prove 
Debutter.—Entries in Settlement Records prepared under Chapter N of 
the Bengal Tenancy Act have a greater evidentiary value; they carry a 
presumption of their correctness under section 103(b) of the Act. II 
lands are recorded as Lakhraj Debulter property in the Settlement Records, 
a presumption of dedication would arise, and it would be for the pariy 
who denies the Debutter to rebut the presumption.~ The mere fact that 
the proceeds of any land were used for the support of an idol may not 
by itself establish Debutter, for it is well known that worship of family 
deities may be and sometimes is carried on with the income of specific 
property belonging to the family. But such facts may, in certain circums- 
tances, have an impor tant bearing in determining whether the property is 
Dubutter or not.” In Ram Pershad Das v. Sreehuree™ the court refused 
to draw an inference of endowment from the fact that a portion of the 
proceeds of the land in possession of the defendant had for some time 
been used for the worship of an idol. When, however, account papers 
were produced showing that rents were separately collected and applied 
for the worship of the idol, or where there is apparently good evidence 
going back for more than half a century that land was given for the 
support of an idol, proof that from time to time the proceeds of the land 
had been so expended would be strong corroborative evidence of 
Debutter.* 

Entries in Inams Registers form valuable evidence as to the nature 
and scope of the grant, especially when the original deed of gift is not 
forthcoming. In Lakshminarasimhachari v. A gastheswaraswamivaru, the 


= Laa * Lakshmana "wer & Others v. State of Madras, A.I.R. 1968 S.C. 1489. 
22 Ronald Duncan Cromartic v. Sri Sri Iswar Radha Damodar, 62 C.L.J. 40. 
23 Sri Sri Gopal Jew v. Radha Binod, 41 C.L.J. 396. 
24 Ram Pershad Das v. Sreehuree, 18 W.R. 399. 
25 Muddan Lal v. Sm. Kumal Bibee, 8 W.R.C.R. 42; Abhiram y. Shama ‘Charan, 
(1909) I.L.R. 36 Cal. 403. 3- 
26 -Lakshminarasimhachart ee er (1960)2" S.C.R. 768; ATR. 


1960 S.C. 122. — Bes 
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point for decision was whether a land which was granted for the perfor- 
mance of Kalyanothsava to a deity was a personal grant burdened with 
that service or was a specific endowment for the performance of that 
service. Approving of the decision of the Madras High Court, the 
Supreme Court held on the basis of Inam entries in Hindu Religious 
Endowments Board, Madras v. Thadikonda Koteswara Rao. that where 
grant was one “‘to be confirmed so long as the service is performed,” it 
was an endowment for the performance of the specified service to the- 
deity, and was a specified trust, but that where the grant was to the party 
“so long as he continues the performance of the service,” it was a 
personal grant burdened with the performance of the specified service. 
And where, in three successive settlement registers, the properties were 
described as ‘Amritamanhi’ of Lord Jagannath, it was held that they did 
not connote that the dedication was only partial.* 


4.24. Purchase of property in the name of deity.—As already pointed 
out™* the purchase of a property in the name of a deity is not, per se, 
evidence of dedication. When, however, it is proved that the person 
who advanced the money described himself as Dharmakarta or Shebait 
in the document, that may be evidence of dedication. The employment 
of priests or Archakas, for the performance of worship in accordance 
with the rites of the sect for whose benefit the endowment is alleged to 
be made, also constitutes material evidence in support of dedication.” 


Hearsay evidence which is excluded by the Indian Evidence Act™ is 
not admissible to prove Debutter. In Maharaja Srish Chandra v. Rakha- 
fanandhan,” cvidence was given of a tradition in the plaintiff's family 
that an ancestor of the defendant had established two deities and granted 
the plaintiffs an annuity in perpetuity for their worship charged upon 
the grantor’s estate. The High Court relied upon these hearsay state- 
ments and decided in favour of the plaintiffs. On appeal to the Judicial 
Committee the judgment was set aside and Their Lordships held that the 
evidence of the tradition, being hearsay evidence which was excluded by 
the Evidence Act, could not be taken into consideration. 


4.24A. Credit entries as evidence of goncang E question of 


27 H.R.E. Board, Madras v. Thadi Konda Koleshwara Rao, A.L.R. 1937 Mad. 852. 
28 Jagannath Mahaprabhu v. Bhagaban Das, A.IR. 1951 Ori. 255. 


28a Para 4.20, supra. 

29 Peesapati v.\ Kandur, (1915)18 M.L.T. 543; (1915) M.W.N. 543; Konwar 
Doorga v. Ram Chandra, 4 LA. 52; I.L.R. 2 Cal. 341 ior Mohan Lal Ji v. 
Gordhan Lal Ji, L.R. 40 LA. 97. PEPEE INEA E TE 

29a Section 60, Indian Evidence Act, 1872. ee, — I * 

30 Maharaja Srish Chandra v. Rakhalanandan, 45 C.W.N. 35; TLR. asanı ‘Cake 
468 (P.C). L Daratan 
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credit entries as evidence of dedication considered in a Madras case,™™ 
where it was observed : 


(1) It is not an uncommon practice for the commercial community 
in this part of the country to make credit entries in the books in names 
of various charities or for religious objects. Sometimes, these allotments 
in accounts are made more as a matter of convenience of the individual 
person setting apart from the money without any intention to vest the 
fund or charity straightaway in any charity or temple. 


(2) A mere credit entry in an account book of the donor will not be 
sufficient to create a trust. But the case will be different where the 
amounts are actually set apart and appropriated towards the specifi 
object. 

In Commissioner for H.R.E. Board, Madras v. Vinayakar A.T. 
Sabha” an unregistered society, which was subsequently registered, 
purchased a property from moneys collected by way of subscriptions 
from the members of the society. One of the objects of the society was 
to perform the Arudhra festival in a temple. It was held that in the 
circumstances of the case it could not be said that there was any specific 
endowment of the entire or part of the income of the property for a 
specific religious charity, as there was no divesting of the ownership even 
as regards the income, and it was open to the society to change its 
objects. 

The law on this subject has been stated succinctly in Ramanathan 
Chettiar v. Palaniappa Chettiar,?? where it was held that an allocation 
of specific property or fund to charities is essential both for effecting an 
endowment and for creating a valid trust, and a mere credit entry in the 
donor's account books without setting aside and appropriating the sum 
credited is not sufficient to create a valid trust. 


VIII. DEDICATION—ABSOLUTE OR PARTIAL 


4.25. Absolute and partial Debutter——The above discussion is 
mainly concerned with evidence of dedication in general. I will now 
refer to another aspect of dedication. Dedication may be absolute, or 
it may be partial. Where the dedication made by a settlor in favour of 
an idol covers the entire beneficial interest which he had in the property, 
the Debutter is an absolute or complete Debutter. Where, however, some 
proprietary or pecuniary right or interest in the property is either un- 


30a Ramanathan Chettiar v. Palaniappa Chettiar, (1945)2 Mad. L.J. 164: ALR. 
-1945 Mad. 473. 
30b Commissioner for H.R.E. Board, Madras v. Vinayakar A.T. Sabha, (1952)1 
Mad. L.J. 282: AIR. 1953 Mad. 407, | 
30c State of Madras v. S.S.M. Paripalanam Sangam, A.I.R. 1962 Mad. 48, 59, 
10. p * * 
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disposed of or is reserved for the settlor’s family or relations, a case of 
partial dedication may arise. 

In a partial dedication the deity does not become the owner of the 
dedicated property, but is in the position of a charge-holder in respect 
of the same. A charge is created on the property and there is an obli- 
gation on the holder to apply the income of the charged portion of the 
property for the religious purposes indicated by the settlor. The pro 
perty does not become extra-commercium like Debutter property properly 
so called, but is alienable subject to the charge and descends according 
to the ordinary rules of inheritance. It can be attached and sold in 
execution of a decree against the holder. Whoever gets the property. 
however, takes it burdened with the charge of religious trust. In 
Dasaratha Rami Reddy v. Subba Rao. it was observed by the Supreme 
Court that the question whether a dedication was complete or partial 
must depend on whether the settlor intended that his title should be 
completely extinguished and transferred to the trust, that in ascertaining 
that intention regard must be had to the terms of the document as a 
whole, and that the use of the word “trust,” though of some help in 
determining such intention, was not decisive of the matter. 


4.25A. Provision for performance of religious services.—It some- 
times happens that the settlor merely provides for the performance of 
certain religious services or charities from out of the income of properties 
specified, and the question arises whether in such cases the specified 
properties themselves form the subject-matter of dedication. Where the 
entire income from the properties or a substantial portion thereof is 
directed to be applied, or is required for such purposes, then the property 
itself must be held to have been absolutely dedicated for those purposes. 
Where, however, after applying the income for the purposes specified, 
there still remains a substantial portion thereof undisposed of, then the 
dedication must be held to be partial and the properties will continue to 
be held in private ownership, subject to a charge in favour of the chari- 
ties mentioned. In Kamalnarayan v. Ramkishorilal,® it was observed 
that where the entire income from the property was not dedicated for 
charity, but there was a direction that a particular charity was to be main- 
tained from the income of a specified property, there was only a charge 


in favour of the charity, even if that charity should exhaust the entire 


income. It is submitted that if all the income from the property would 


be required for maintaining the charity, then nothing would be left by 3 


31 Dasaratha Rami Reddy v. Subba Rao, (1957) S.C.R. ‘1122 (para 4.26, infra). 


32 Vasudeva Rao v. Rangai Gounder, A.I.R. 1952 Mad. 650; Narayanaswami Vie 
Balasundaram, A.I.R. 1953 Mad. 750; Panchanan — vV. Lakshmidhar Dadai, 
FER (1957) Cut. 712. 
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way of undisposed beneficial interest which could be the subject-matter 
of private ownership, and the property itself should therefore be held to 
be dedicated for charity. 


4.25B. Principles laid down by Supreme Court as to dedication.— 
The Supreme Court had, in S. Shkhanmugham Pillai v. K. Shanmugham 
Pillai, occasion to deal with certain questions pertaining to dedication. 
The following propositions seem to emerge from the judgment ; 2> 

(a) Dedication of a property to religious or charitable purposes may 
be either complete or partial. If the dedication is complete, a trust in 
favour of the charity is created. 


If the dedication is partial, a trust in favour of the charity is not 
created, but a charge in favour of the charity is attached, to the property ; 
and the charge follows the property, which retains its original private 
and secular character. 

(b) Whether or not a dedication is complete, would naturally be 
a question of fact, to be determined in each case on the terms of the 
relevant document. 


(c) If the dedication in question was made under a document, it 
is always a matter of ascertaining the true intention, which must be 
gathered on a fair and reasonable construction of the document considered 
as a whole. 


(d) If the income of the property is substantially intended to be used 
for the purpose of a charity, and only an insignificant and minor portion 
of it is allowed to be used for the maintenance of the worshipper or the 
manager, it may be possible to take the view that the dedication is 
complete. 


These propositions clearly lay down the true legal position in the 
matter of construing deeds or otherwise deciding question pertaining to 
the creation of Hindu religious trusts. But as often happens, it is not 
the statement of legal proposition which creates any problem or difficul- 
ties, it is their application to individual deeds or circumstances in difficult 
cases that difficulties occur. 


(e) If, on the other hand, a major portion of the income is expected 
or required to be used for the maintenance of charity and a substantial 
surplus is left in the hands of the manager or worshipper for his own 
private purposes, it would be difficult to accept the theory of complete 
dedication. 

4.26. Provision for remuneration of Shebait—As has been stated 
above,” a dedication does not lose its absolute character simply because 
there is in the Arpannama a provision for remuneration of the Shebaits 


33b Paragraph as to principles added in 4th Edition. 
33c Para 4.19, supra. ; — 
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in a reasonable manner or for their residence in the dwelling house 
which is dedicated to the deity. 


As the Privy Council says, this would be a gift to the deity sub 
modo.* A personal, though not heritable, privilege may also be created 
in favour of specified members of the settlor’s family to reside in the 
house provided for the Thakur or the Shebait. This would not affect 
the absolute character of the grant.“ In Sree Sree Ishwar Sridhar Jew v. 
Mst. Sushila Bala Dasi, a provision granting the Shebaits a right to 
reside in the temple premises for the carrying on of services was held not 
to render the dedication. partial. 

It was likewise held in Dasaratha Rami Reddy v. Subba Rao” that 
where the income from the property was intended to be substantially 
used for the purpose of charity, the fact that a small portion thereof was 
allowed to be used for the maintenance of the manager or worshipper 
did not detract from its character as a complete dedication. A provision 
for payment of maintenance to the dedicator’s wife and of money for her 
clothing was held not to affect the character of dedication as an absolute 
one.” 


4.27. Partial Debutter. May arise where the religious ceremonies 
prescribed by the founder do not exhaust the entire income of the dedi- 
cated property, or the entire beneficial interest was not intended to be 
conveyed to the deity.—But it happens in some cases that the property 
dedicated is very large, and the religious ceremonies which are expressly 
prescribed by the founder cannot and do not exhaust the entire income. 
In such cases some portion of the beneficial interest may be construed 
as undisposed of and cannot but vest as secular property in the heirs of 
the founder. There are cases again where although the document 
purports, on the face of it, to be an out and out dedication of the 
entire property to the deity, yet a scrutiny of the actual provisions 
reveals the fact that the donor did not intend to give the entire 
interest to the deity, but reserved some portion of the property or its 
profits for the benefit of his family relations. Im all such cases the 
Debutter is partial and incomplete and the. dedicated property does not 
vest in the deity as a juridical person. 

4.28. Case law.—It remains with the grantees or secular heirs of 
the founder subject to a trust or charge for the religious uses. The ear- 
liest pronouncement of the law on the subject is to be found in the 
decision of the Judicial Committee in Sonatun Bysack v. Juggutsoon- 


34 Jadunath v. Thakur Sitaram, (1917) L.R. 44 LA. 187. 

35 Bhuggobutty Prosanna v. Gooroo Prosanna, (1898) LL.R. 25 Cal. 112. 

36 Sree Sree Ishwar Sridhar Jew v. Mst. Sushila Bala Dasi, (1954) S.C.R. 407. 

37 Dasaratha Rami Reddy v. Subba Rao, (1957) S.C.R. 1122 (Para 4.25, supra.). 

38 Ananthakrishna v. Chidambaram Pillai, A.J.R. 1953 T.C. 442, vide also 
Parameswaran v. Chandrasekhara, 1.L.R. (1956) T.C. 606. 
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daree® which was followed and applied in the subsequent case of Ashutosh 
v. Durga” In Sonatun Bysack v. Juggutsoondaree, w Hindu by will gave. 
all his property, movable and immovable, to the family idol; and afte 
Stating that he had four sons, he directed that his property should neve) 
be divided and the sons and grandsons in succession would enjoy “tho 
surplus proceeds only”. One of the sons was appointed a manager to 
attend to the festivals and ceremonies of the idol and maintain the family, 
and the further direction was that the surplus which would remain after 
deducting the expenditure should be added to the corpus. In the event 
of a disagreement between the sons and family, the nett produce and 
surplus should be divided annually in certain proportions among the mem- 
bers of the family. It was held by Their Lordships of the Judicial Com 
mittee that the bequest to the idol was not an absolute gift. “A reference 
to the second, third and fifth clauses of the will” so runs the judgment 
“leads us to the conclusion that although the will purports to begin with 
an absolute gift in favour of the idol, it is plain that the testator contem- 
plated that there was to be some distribution of the property according 
as events might turn out; and that he did not intend to give the property 
absolutely to the idol seems to Their Lordships to be clear from the direc- 
tions which are contained in the third clause, that after the expenses of 
the idol are paid, the surplus shall be accumulated ; and still more so from 
the fifth clause by which the testator has provided for whatever surplus 
should remain out of the interest of the property, the expenses of the idol 
being first deducted. It is plain that the testator looking at the expenses 
of the idol was not contemplating an absolute and entire gift in favour 
of the idol.” On a construction of the entire will it was held that there 
was a gift to the four sons of the testator and their offspring in the male 
line as a joint family, and the four sons were entitled to the surplus of 
the property after providing for the performance of the ceremonies and 
festivals of the idol and the provisions in the will for maintenance. 

In the other case of Ashutosh v. Doorga,” the testatrix also purported 
to dedicate a property standing’ in her name to deity Raj Rajeswar. After 
reciting various religious acts and ceremonies, the expenses of which were 
to be met from the income of the property, the testatrix directed that after 
all these acts have been observed from the proceeds of the said property, 
if there be a surplus then the family will be supported therefrom and 
further “‘that this property of mine will not be liable for the debt of any 
person. None will be able to transfer it.” It was held by ‘Their Lordships 
of the Judicial Committee that the property was not wholly Debutter. 
“They consider that it created a charge upon the property for the expenses 
of the daily worship of the idol as it was performed at the time of the 
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death of the testatrix and of the Poojas, Sradhs and religious ceremonies 
for which provision is made by the will. For the purpose of this decision 
the charge may be termed generally a charge for such religious acts and 
ceremonjes. So far the case falls within the class of which that of Sonatun 
Bysack v. Jiuggotsoondaree“ may be referred to as an example.” 

4.29. The principles enunciated in these decisions have been followed 
in various cases by the Judicial Committee as well as by the High Courts 
in India. As the Privy Council pointed out in Pande Har Narayan y. 
Surja Kunwari“ no fixed and absolute rule can be set up derived alone 
from the use of particular terms in one part of the document. “The 
question whether the idol itself shall be considered beneficiary, subject to 
a charge in favour of the heirs or specified relatives of the testator for 
their upkeep, or that, on the other hand, these heirs shall be considered 
the true beneficiaries of the property, subject to a charge for the upkeep, 
worship and expenses of the idol, is a question which can only be settled 
by a conspectus of the entire provisions of the will.” In this case the 
will provided that the property of the testator should be considered to be 
the property of the idol, but there was further provision that the residue 
after defraying the expenses of the temples “‘shall be used by our legai 
heirs to meet their own expenses.” It was held that this provision to- 
gether with other circumstances, such as that the ceremonies to be performed 
which were fixed by the will would absorb only a small portion of the 
total income would indicate that the intention of the testator was that 
the heirs should take the property subject to a charge for the performance 
of the religious purposes named. Where the settlor prescribes the religious 


observances that are to be performed in connection with the idol, but 


there is nothing to indicate that the ceremonies and expenditure should 
increase with the growing income yielded by the properties, the excess 
income will not be covered by the grant. In Surendra Krishna Roy v. 
Shri Shri Iswar Bhubaneswari Thakurani* the deed of endowment which 
was created in favour of the family idol covered a large number of pro- 
perties. It purported to dedicate to the deity assolutely the Thakurbari 
and another house which was intended for the residence of the Shebait. 
With regard to the rest of the property the provision was that the Debutter 
expenses should be carried on as before with their income and that the 
surplus should be invested in erecting masonry dwelling houses for the 
residence of the donor's family and also for letting out some of these 
houses for the purpose of increasing the income. It was held by Rankin, 
C.J. that with the exception of the Thakurbari and the Shebait’s house, 
the rest of the properties were not absolutely dedicated to the idol, the 
ultimate benefit being for persons other than the family deity; such 


42 8 M.L.A. 66. 


— — 
43 L.R. 48 LA. a 25 C.W.N. 961. i E E ee, Bh 
44 L.R. 60 Cal. . assy: TAN dane KR cee a aT meme fa 
i t A i A / WI — # WE 
Ai A LAB weal 





180 RELIGIOUS TRUSTS IN FAVOUR OF IDOLS (DEBUTTER) 


dedication created a charge on the endowed property for the expenses oi 
the worship of the deity. This decision was affirmed in appeal by the 
Judicial Committee“ Lord Macmillan, who delivered the judgment of 
the Privy Council after referring to the decision of the High Court regarding 
the two properties which were held to be absolutely dedicated, observed 
as follows :— 


“But different considerations apply with regard to the remaining 
properties comprised in the deed of dedication and the deed of sale. In the 
first place throughout the deed of dedication the observances prescribed 
are repeatedly referred to as those originally in use to be performed, and 
Their Lordships agree with the learned Chief Justice that on a fair reading 
of the deed as a whole it was not intended that the ceremonies and expen- 
diture should increase indefinitely with the growing income yielded by 
these properties : see Surendra Keshav Roy v. Doorga Soondaree Dassee.” 
From the nature and situation of the properties and the directions given 
for their development it must have been clearly contemplated that the 
income derived from them would be a growing one and must exceed the 
expenditure required for the prescribed ceremonies and charities......... In 
these circumstances, the directions as to the disposal of the surplus income 
became of much importance. Now the clause dealing with the ultimate 
surplus directs that it shall be applied in the building of additional pre- 
mises for the convenience of residence and habitation of heirs. This 
direction, it will be observed, is not in favour of the Shebaits, but is 
yeally in substance a gift in favour of the settlor’s heirs generally.” 


4.30. In Annada Charan Dutt v. Kamala Sundari“ the testator 
dedicated all his properties to his family deity and directed that out oť 
the profits of the said property the manager shall maintain the deity and 
the surplus profits would be divided between his wife and sons. The 
court had no difficulty in holding that it was not a case of absolute 
Debutter and the religious expenses constituted a charge upon the estate. 


A testator, after dedicating certain properties to a religious establish- 
ment, allotted another property “for the sole purpose of aiding the funds 
for the expenses of the Thakoor.” It was held“ that there was no absolute 
endowment of the other property in favour of the deity, and that what 
was created was only a charge on the property. It was held in Ram Ratan 
Lal v. Kashinath Tewari,” that a deed of dedication does not become invalid 
merely because a person who had no title to the property had also joined 
in its execution.“* 


45 See Iswar Bhubaneswari Thakurani v. Brojo Nath De, L.R. 64 LA. 203 
46 LR. 19 LA. 108, 127, 128. 
47 AIR. 1936 Cal 405. 
48 Chandramajiu vV. Kanhayalal, A.LR. 1961 AIL 206. 

= 49 Ram Ratan Lal v. Kashinath Tewari, A.IR. 1966 Pat. 235. 
49a See also para 3.8 and 4.67, supra. < 
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Even. the religious ceremony of Sankalpa or Samarpan is not essential 
for a valid dedication, even though such ceremonies are sometimes per- 
formed. Further, if the documents provide that the balance of the 
proceeds of the estate after defraying the expenses of the idol may be 
enjoyed by the testator’s heirs, and where the actual expenses of the idol 
were only a small proportion of the total income, there might be an 
inference that there was only a partial dedication by way of creating a 
charge. The judgment also decides that if the Shebait was negligent in 
alienating Debutter property in breach of trust, not only a prospective 
Shebait under the terms of the grant, but also any member of the family. 
in case of a family endowment—eyen though not appointed by the court 
as guardian,—-may maintain a suit on behalf of the deity in order to 
recover the property. 

4.31. Direction for accumulation of surplus is not necessarily an 
indication of partial Debutter.—A mere direction to accumulate the sur- 
plus income of the Debutter estate for the purpose of augmenting the 
corpus would not make the dedication partial if the entire interest is 
given for religious purposes and no portion of the income is meant for 
the heirs.” 

4.32. Gift to heirs not ‘qua’ Shebaits is such indication.—As has been 
said above, a provision for giving a reasonable remuneration to the Shebaits 
out of the income of the Debuttcr property would not make the dedica- 
tion incomplete. But when the gift is not to the Shebait as such but 
to the heirs of the founder the dedication is not complete, even though 
the heirs are enjoined to assist in the performance of the religious duties. 
This is what happened in Akhil Chandra v. Rebati Raman? There a 
testator purported to dedicate by a will all his properties to a deity and 
directed that after deducting the charges for management and Government 
revenue one-fourth of the profits should be devoted to the worship of the 
deity and the annual ceremonies, one-fourth to the repair of the houses 
of the deity and other houses, and the remaining moiety his heirs shali 
get according to the Dharmasastras from the manager “for the purpose 
of rendering help in the Seba of the deity”. The further direction was 
that any of his heirs would be able to obtain from the manager his portion 
of the profits mentioned above as the “Prasad” of the Thakur. It was 
held upon a construction of the will that a gift of a moiety of the 


property or income through the hands of the manager was equivalent 
to a gift of a moiety of the corpus to his heirs, and they took the beneficial 


interest in such moiety, and that the words “for the purpose of rendering 

help in the Seba of the deity” imposed no condition but merely stated 

a purpose or object which the heirs might observe or neglect as they 

felt inclined. 

50 Sorojini v. Jnanendra, 23 C.L.J. 241. n 
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’ ' +. Are, T 





CENTRAL TIBRARY 


182 RELIGIOUS TRUSTS IN FAVOUR OF IDOLS (DEBUTTER) 


4.32A. Enumerate not possible.—lIt is difficult to enumerate exhaus 
tively the various kinds of qualified or partial dedication that might arise 
on the construction of particular documents, and Their Lordships of the 
Judicial Committee rightly pointed out that they may not be quite so 
simple as those which are already covered by decided authorities. Where 
there is no gift of any property to the deity and it is directed that the 
worship of the idol would be carried on out of the income of the property 
which is given to a relative of the grantor no difficulty arises ; the Debutte1 
expenses in such cases would only constitute a charge upon the property. 
Sometimes the grant is in favour of the Shebait himelf who is entrusted 
with the duty of maintaining the worship of the deity. The language 
of the document in such cases often makes it difficult to decide whethe: 
the grantee is the idol or the Shebait personally. Where a grant was 
made to a trustee for the purpose of the expenses of worship, naivedya 
and festivities of the deity, it was held that the grant was in favour ot 
the institution and that the provision that the grantee and his sons and 
grandsons should go on spending the income from the land for the expenses 
aforesaid did not make it a personal grant.* So also it was held that a 
shivottar grant to a Mohant for the performance of services to the deity 
could not be held to be a personal grant to him by reason of the 
provision that the properties were to be cultivated and the usufruct enjoyed 
from generation to generation and that on its true construction it was 
a grant to the Mutt where the idol of Lord Shiva had been installed.' 
In the cases of ambiguity the court may determine the true character. of 
the endowment from the manner in which the dedicated properties had 
been held and enjoyed. In Kulada Prosad Deghoria v. Kali Das Naik, 
there were two ancient grants by one of the Maharajas of Pachete, by 
which the properties were given to the grantee who was to enjoy them 
from generation ta generation on performance of the Seba of the goddess. 
In 1829 the successors of the grantee granted two permanent leases to 
the predecessor-in-interest of the plaintiff. It was proved at the time of 
the trial that the original grantee and his successors throughout held 
and enjoyed the properties as secular properties subject to a religious 
charge and that while a part of the income had been applied for the 
worship of the goddess, the remainder was used by the members of the 
family for their own purposes. In these circumstances, it was held by 
the court below—and in this view the High Court concurred—that the 
properties were not absolute Debutter properties but were personal 
properties of the Dighorias subject to the charge of the worship of the 
roddess. +- 


f 
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Vide Maharaja Jagadindra v. Rant Hemanta, L.R. 31 LA. 203. 

Mahadoba Devasthan v. Mahadba, AIR. 1953 Bom. 38; vid l 
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4.33. [he same question arose in Bidhusekhar Banerji v. Kulada 
Prosad Deghoria, where also the Deghorias were grantees and the original 
Sanads were not very clear. Fletcher, J. in delivering judgment observed 
as follows : 

“Having gone through the Sanads, I come to the conclusion that the 
language used in these ancient documents is in every case ambiguous. 
Whether the grantor intended to make an out and out grant in favour 
of the Shebait, subject to the maintenance of the worship of the deity 
or whether the grant was made wholly for the benefit of the idol seems 
to be a matter on which there is good deal to say. But the subsequent 
conduct of the parties in this case is not open to doubt”. 

On a consideration of the subsequent conduct it was held that there 
was no complete Debutter, and that the properties were granted to the 
Shebaits subject to a charge for maintaining the worship of the Thakur. 
In this connection I would refer you to the decision of the Patna High 
Court in Bhekdhari Singh v. Sri Ram Chandra Ji,’ the reasoning in which 
I feel some difficulty in following. The learned Judges who decided the 
case held on a proper construction of the document that the property 
was dedicated in its entirety charged with the maintenance of the settlor’s 
family, but on reference to the subsequent conduct of the parties it was 
held that as the donor did not effect registration of the names of the 
deities in substitution of his own name and the income was not devoted 
to the object set forth in the deed, all that the settlor intended by the 
deed was the creation of a charge on the property for the services and 
worship of the deities therein mentioned and not an out and out 
dedication. With all respect to the learned Judges it may be pointed 
out that on the facts of this case only two conclusions were possible. 
The document on the face of it created an out and out dedication, and 
the learned Judges held definitely that there was no ambiguity in its 
terms. If on the evidence adduced the Judges were satisfied that the 
settlor had no intention of giving effect to the document, there could be 
no Debutter at all, either absolute or qualified. If on the other hand 
the intention was not to create a benami or fictitious deed, the 
subsequent uses of the property, when the terms of the deed are not 
ambiguous, are hardly relevant in law. We cannot on the evidence of 
subsequent user of the property cut down the terms of an unambiguous 
deed. 


4.34. Cases of partial dedication—In Gopal Lal Sett v. Purna 
Chandra Bysack, the will of a Hindu testatrix was addressed to her 
grandson, and provided that out of the income of the specified property 
he should perform the worship of certain family idols and that he should 


6 LLR. 46 Cal. 877. 
7 Roe LO, Pate 366: i : Sct apie 
8 Gopal Lal Sett v. Purna Chandra Bysack, (1922) L.R. 49 LA. 100. 
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be the person in charge of worship. The will contained no gift, eithei 
express or implied, to the idols. Their Lordships of the Judicial Com 
mittee construed the will as conferring the property upon the grandson 
of the testatrix to whom the will was addressed—and who would take 
the property burdened with the religious duties cast upon him. When 
the Debutter is not complete and a charge is created for religious purposes 
upon secular property, it is open to the holder of the property to ask 
the court for a direction that the charge should be confined to a specified 
portion of the property, the income of which would be sufficient to mee: 
the expenses, and the rest of the property would be held free of the 


charge. 





4.34A. I may conclude this part of the discussion by saying that the 
question of incomplete or partial dedication may arise not only when the 
property is given to a deity but also in other forms of religious or 
charitable trust where there is dedication of property for religious or 
charitable uses recognised by Hindu law. Let me give an illustration. 

In Hemanta Kumari v. Gouri Shankar, there was dedication of a 
bathing ghat on the banks of the Ganges at Banaras for the use of the 
pilgrims. The object was both religious and of public utility, and the 
question was whether the holder had divested himself completely of his 
ownership in the property dedicated, or whether he still retained his 
ownership and merely granted to the community a right in the nature of 
an easement for certain specific purposes. It appeared in evidence that 
the founder had purchased a portion of the river bank at Banaras where 
there was previously a bathing ghat, and he had built masonry steps there- 
on and allowed the ghat to be used by the public for bathing purposes. 
There was, however, no express dedication ; no manager had been appoint- 
ed and the founder and his heirs looked after and repaired the ghat at 
their own expense, purporting to act not as managers but as owners and 
they collected tolls from shop-keepers at festivals, although their expeu- 
diture exceeded the receipts. In these circumstances, it was held by the 
Privy Council that there was no complete dedication in the sense of 
cessation of the ownership on the part of the founder and that there 
was only a partial grant in favour of the religious or charitable object. 
The grantor continued to remain the owner. 


IX. PRIVATE AND PUBLIC TEMPLES 


4.35. Private and Public Debutter.—A Debutter, like any other 
endowment, may be public or private. In English law, as I have explained 
aR an earlier lecture, a distinction is recognised between private and 
public trusts, but charitable trusts in English law are synonymous with 
public trusts, and a charity in the strict sense of the English language can 


5 | — —— Gouri Shankar, I.L.R. 1941 All. 401; A.LR. 1941 P.C. 38. 
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never be private. By public trusts must be understood such trusts as 
are constituted for the benefit either of the public at large, or of a 
considerable section of it, answering a particular description, while private 
trusts concern only individuals or families. A private trust providing 
for the material or spiritual benefit of individuals and families could not 
rank as a charitable trust in English law ; it must be public in its character. 
In Hindu law, however, it is competent for a donor to create a religious 
trust, the benefit of which is confined to the members of a particular 
family or the disciples of a particular religious preceptor. So far as 
Debutter endowment is concerned, the essential test for distinguishing a 
private from a public place of worship is, whether the right of worshipping 
the idol is limited to the members of a particular family or group, or 
extends to all persons professing the Hindu religion. In Deokt Nandan 
v. Murlidhar,” the Supreme Court observed : 

“The distinction between a private and a public trust is that where- 
as in the former the beneficiaries are specific individuals, in the latter 
they are the general public or a class thereof. While in the former the 
beneficiaries are persons who are ascertained or capable of being ascertained, 
in the latter they are the general public or a class thereof. While in the 
former the beneficiaries are persons who are ascertained or capable of 
being ascertained, in the latter they constitute a body which is incapable 
of ascertainment.’ 

Rules can certainly be framed by those in charge of a public temple 
to ensure order and decency of worship and to prevent over-crowding at 
the temple, but, subject to these rules, the right of entrance into a public 
temple for purposes of worship is a free right which cannot be prohibited 
or sold.” 

As Scott, J. pointed out in Thakersey Dewraja v. Hurbhum Nursey,™ 
“the good conduct condition is imposed on all votaries in every place of 
worship, but it does not make the temple a private one.” In Narhari v. 
Badrinath Temple Committee,” it has been laid down by the Supreme 
Court that while it is the right of every Hindu to enter into a public 
Hindu temple for worship, it is open to the trustees to regulate the time 
of public visits and to enforce rules to ensure order, and decency in 
worship and prevent over-crowding. The distinction was discussed in 
a Rajasthan case." 


4.36. User by the public.—The distinction between public and private 


10 Deoki Nandan v. Murlidhar, (1956) S.C.R. 756; A.I.R. 1957 S.C. 133, vide also 
Ram Saroop Dasji v. S.P. Sahi, A.I.R. 1959 S.C. 951. 


ll See Kalidas Jiram v. Gory Parjaram, I.L.R. 15 Bom. 309. 

12- Thackersey Dewraja v. Hurbhum Nursey, 1.L.R. 8 Bom. 432. 

13 Narhari v. Badrinath Temple Committee, (1953) S.C.R. 849. | * 
13a Madan Gopal v. Raja Pratap Singh, I.L.R. 1964 Raj. 444. — La 
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Debutter involves, as we shall see presently,” important legal consi 
quences. The question frequently comes up before our courts—and 
several circumstances have been judicially held to be material for the 
purpose of determining the question. When the donor has expressed his 
intention of dedicating the temple to the public by a document or othe: 
wise, no difficulty arises. In cases where no express dedication is proved, 
the character of the endowment must always be a legal inference from 
proved facts. 

As in the case of highways, long user is undoubtedly a material 
element from which an inference of dedication may arise. If the public 
have been in the habit of worshipping in the temples in an open and 
unconcealed manner, for a long period of time, and were never denied 
any access to it, that would be a strong evidence of dedication."* With 
regard to period of user, no hard and fast rule has been laid down. 
“There is no minimum which must be fulfilled, and there is no maximum 
which compels the inference.” Each case would depend on its circums- 
tances. 

4.37 Conduct of the founder and his descendants.—Besides user by 
the public,“* conduct of the founder and his descendants is also relevant, 
and if they, in fact, held out the temple to be a public temple, a very 
strong presumption of dedication would arise. 


X. PUBLIC TEMPLES 


4.37A. User by the public.—User by the public is a factor of import- 
ance. The fact that by long usage and acceptance the public were 
visiting a temple and performing poojas therein and participating in the 
processions and daily poojas by itself raises strong presumption™ against 
the private character of the temple; and the existence of moolasthanam, 
mahamadapam, prakaram, idols of the chicf and other deities, uthsava- 
moorthis,“* daily poojas, special poojas, processions during the navarathri 
festival, and worship by the local public belonging to different commu- 
nities—are all factors which positively give the impression that the temple 
is a public one. 

In the absence of such evidence, it has been held™' that the “Sai 
Mandir” situated in Mylapore (Madras) is not a place of public worship 
for the members of the Hindu community, and hence is not a ‘temple’ 
as defined in section 6(2) of the Madras Act 22 of 1959. 


14 Thakersey v. Hurbhum, LLR. 8 Bom. 432; Ramanatha v. Board of Commissio- 
ners for Hindu Religious Endowments, Madras, A.I.R. 1954 Mad. 492. 

ida Para 4.38, infra. 

: | Shri Mahaluxmi Vahuji v. Shah Ranchhoddas, A.LR. 1970 S.C. 
~ 2025, 2031; ((1970)2 SCR:=275. -s 

14c Ramaswami Naidu v. C.H.R.E., (1974)2 M.L.J. 133, 136, paragraphs 8-9. 

14d — v. All India Sai Samaj, (1974)1 M.L.J. 174. 
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4.38. Repairs and subscriptions by the public.—It is found in many 
cases that repairs and additions to the temple building are made with 
public subscriptions, and that festivals in the temple are also performed 
with the aid of public funds. These facts certainly fortify the inference 
that the temple is a public one. Where the members of the public who 
had, for a long time, been worshipping a deity at the foot of a tree, 
constructed thereafter a structure for the idol and installed it therein, 
and made offerings thereto, it was held that the temple was a public 
one. Proof that the members of the public had contributed for the 
construction of the temple” or for the extension of its building’ was 
held to support the inference that the temple was public. 

4.38A. Nature of land.—The nature of the land on which the temple 
is built may also become relevant. In Narayan v. Gopal, one of the 
factors relied on for holding that the temple had been dedicated to the 
public was the fact that the temple was built on land given by the 
Peshwa. In a Bombay case,” one of the factors relied on in support of 
the public character of the temple was the fact that the temple was cons- 
tructed on a site not belonging to the settlor. 

4.38B. Subsequent course of conduct not relevant.—The subsequent 
conduct of the parties may not, however, be relevant in determining the 
question whether the temple is public or private if the document 1s 
not ambiguous. The Supreme Court after discussing the principle of 
harmonious construction of a deed laid down in Ram Kishore Lal v. 
Kamal Narayan ™ that (1) once an absolute dedication had been made in 
favour of a public temple like the Ram Chandra Swami temple, the 
former owners of the property lose all their legal rights to go beyond 
the dedication, and (2) the course of conduct of the parties is not relevant 
to the construction of a document when it is unambiguous. 


4.39. Association of strangers in management.—If strangers are 
associated with the management of the institution, that would be a 
strong circumstance suggesting that the beneficiaries are the public. This 
is the view expressed by the Supreme Court in Deoki Nandan v. 
Murlidhar where the testator had associated two strangers with the 
committee of management, and from that fact the inference was drawn 
that the thakurdwara was dedicated for worship by the members of the 
public and not merely by the family of the testator. It was further 


J5 Ramachandra v. Rajendra Narain, 1.L.R. 1956) Cut. 689. 
lo Gulab Chand v. Shri Balaji, A.I.R. 1959 Bom. 252, (Gokhale, J.) (reviews 
cases). 

17 Sarat Chandra v. Ravindranath, A.LR. 1957 Cal. 11. 

18 Narayan v. Gopal, (1960) S.C.R. 773; A.LR. 1960 S.C. 100. 
19 Bhagwan v. Namdeo, A.I.R. 1957 Bom. 168. — | 7 . y 
20 Ram Kishore Lal v. Kamal Narayan, A.I.R. 1963 S.C. 890, 897, para 24 
21 Deoki Nandan v. Murlidhar, (1956) S.C.R. 756. - 7 
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observed in that case that the appointment of an Archaka for the perfor 
mance of the puja in the temple was a factor indicating that the temple 
was a public endowment. In Stale of Bihar v. Sm. Charusila Dasi, the 
settlor had provided for management of the trust by a Board of five 
trustees of whom three were strangers. It was held that this circums 
tance indicated that the endowment was public. 


4.39A. Public or private temple—tests for determination. — This dis- 
cussion shows that the question is to be decided on the evidence 
produced in each case. There is no presumption™ that a temple is a 
public or a private temple. The origin of the temple, the manner in 
which its affairs were managed, the nature and extent of the gifts received 
by it, rights exercised by devotees in regard to worship therein, the 
consciousness of the manager and the consciousness of the devotees 
themselves as to the public character of the temple, are factors that 
tend to establish whether the temple was public or private. The deter- 
mination of the question whether the temple was public or private does 
not depend op a particular fact or set of facts alone. The totality of 
the evidence must be considered. 

4.39B. Various factors.—The variety of factors which may have to 
be considered is illustrated in an Orissa case.™ It appeared from the 
evidence that the institution was created by the members of the 
appellants’ family, and the deity was recently installed in 1944. The 
Vijeshali of the deity was also the private property of the family of the 
appellants. The deity was described in various documents as Tstadé— 
bata,” which means the adored family deity of the appellants. The 
settlement of the properties in favour of the deity was made by a deed 
of gift, dated 25th October, 1944. This deed was executed by some of 
the appellants and their co-sharers at the time in respect of property 
which was kept joint at a private partition in favour of the family idol 
to be held under the hereditary marfatdarship of the very executants 
from generation to generation, There was a recital that properties so 


endowed could not be alienated nor their usufructs utilised for any 


— 


— 


purpose other than for the deity. There was also no proof that the 
income of the so-called endowed lands had. been continuously devoted 
to the service of the idol. There was no evidence as to mode of dealing 
with the usufructs of these endowed lands. The evidence of one witness 
was that no festivals were performed except Janmastami and Radhastami 
and daily worship. Such acts of worship would not explain the total 


gansa pilon of the income of about 14 acres of endowed properties, and 


J — State of Bihar v. Sm. Charusila Dasi, A.I.R. 1959 S.C. 1002. 
; 52 Matter relating to tests has been enlarged in the 4th Edition. 
=> — Kailashchand y. Bhupalnath, (1972) A.W.R. 170, noted in the Yearly Digest. 
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no fresh properties had been acquired out of the income of the endowed 
lands despite lapse of 25 years since the creation of endowment, despite 
recitals in the deed of gift that excess income after meeting the expenses 
of ordinary sevapuja of the family idol would be utilised for acquiring 
new properties for the deity. That was quite compatible with what 
had been stated by the witness that the primary intention was to prevent 
any one of the co-sharers from selling his interest alone and that all 
together might sell jointly. Thus, it appeared that the endowment was 
not a partial Debutter. It was a case of a charge being credited on the 
properties in favour of the idol and casting an obligation on the holders 
for the time being to apply the income first for the religious purpose 
indicated in the deed. The size of the idol was of 12 Anguli, Le., 
9 inches, which tended to indicate that the idol was a private family 
deity, since normally idols of such sizes are found in many households. 
The members of the appellants’ family had installed the deity and had 
constructed a temple for the deity with their own money without public 
contribution or aid. In a family partition specified provision had been 
made for the deity, which was not at all likely if the temple had been 
dedicated to the public. 


The fact that the deity had been installed outside the precincts of 
the residential house of the family was by itself no indicia of its public 
character, because, in Orissa, as in Bengal, private temples were large 
in number and were frequently residential precincts of the donors and 
no presumption from that fact alone can therefore be drawn that such 
a temple is public. For these reasons, the institution was held to be a 
private temple, and the members of the family of the appellants were held 
to be the beneficiaries under this particular religious endowment in 
question. 

4.39C. Factors inconsistent with a temple being private.-—Some of 
the factors which are inconsistent with a temple being a private one are 
considered in another Orissa case.™® The tests for distinguishing between 
a public and private temple, were discussed in a Rajasthan case™* also. — 


4.39D. Partial or absolute dedication.—So much as regards public 
and private trusts. Another question which may arise is whether the 
dedication is partial or absolute. The test for determining this question 
was pointed out by the Supreme Court,”* and it was held that the mere 
nomination of the founder and his heirs as the trustees, and a provision 
for their remuneration, would not invalidate the endowment. It was 
also pointed out in another case”: that invalid provisions offending the 


22c Shyamsundar v. Lakshminarayanan Thakur, 1.L.R. (1960) Cut. 92. 
22d Madan Gopal v. Rajpratap Singh, (1964) I.L.R. 14 Raj. 444. . 
22e Thenappa v. Karuppan, A.I.R. 1968 S.C. 915. . 
22f Nirmala Bai Ghose v. Balai Chand Ghose, A.I.R. 1965 S.C. 1874. 
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rule against perpetuity or accumulation would not invalidate the endow 
ment. 


4.40. Allowing entry to the public.—In Pujari Lakshmana v. Subra 
maniya,” the question for decision was whether a Hindu temple founded 
between 1841 and 1856 in the District of Salem in the Madras Presidency 
Was or was not dedicated by the founder to the public. “There was no 
deed of dedication, and the temple was not taken charge of by the Board 
of Revenue under the Madras Regulation of 1817. It was proved that 
the founder Lakshmana Goundan installed the idol at his house, and 
allowed Brahmins and other Hindus of various castes to worship the 
idol as if it were a public one. “On certain days in each week the Hindu 
public was admitted by him, free of charge, to worship in a major part 
of the temple, to one part only on payment of fees, and to the inner 
shrine apparently not at all. With the income which he derived from 
offerings and fees at the temple he efficiently maintained the temple as 
if it were a public temple and discharged all the expenses connected with 
the temple and the worship of the idol ......... “7 On those facts Their 
Lordships held that they could come to no other conclusion than that 
Lakshmana Goundan held out and represented to the Hindu public that 
the temple was a public temple at which all Hindus might worship and 
the inference was that he had dedicated the temple to the public. The 
inference of dedication was in this case thus based substantially on the 
principle of estoppel. The owner, having held out to the public that 
the temple was a public one, and allowed them to exercise their rights 
of worship on that footing, was estopped from denying that it was a 
private or proprietary temple. 

4.40A. Indirect evidence.—Where direct evidence regarding dedi- 
cation is not available, it is permissible to prove that a property has been 
endowed to a deity or to any other Hindu religious trust, by adducing 
evidence regarding matters which would conclusively establish that there 
was such a dedication in the past. Some of these matters were thus 
enumerated in a Mysore case.** (|) The existence of an idol to which 
the property could have been endowed ; (2) members of the public visit 
the place where the idol is installed. and offer worship as of right and 
without any sort of obstruction except when it becomes necessary to 
regulate the admission of the worshippers in the interest of the public ; 
the kattalis and poojas which ordinarily take place in several Hindu 
temples are celebrated or performed regularly ; (3) members of public are 
associated with the management of administration of the place of worship; 
(4) the architecture and situation of the building ; and (5) the admissions 
or statements of parties, if any, made earlier. 


23 Pujari Lakshmana Goudan v. Subramaniya, A.L.R. 1924 P.C. 44; 29 C.W.N. 
112 (P.C.). , 
23a Veerbasavaradhya v. Devotees of Lingadagudi Mutt, A.I.R, 1973 Mys. 280. 
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4.41. Repairs at public costs.—In deciding questions as to the 
nature of the temple, one relevant factor may be the cost of repairs. In 
Hari Kishan v. Raghubar Dayal. it was proved not only that the public 
used the temple without any hindrance or obstruction by the founder or 
his descendants, but also that repairs of and additions to the building 
appurtenant to the temple were made at public costs, and the festivals 
were performed by raising public subscriptions. “These facts, it was 
however, sufficiently indicated the temple to be a public one. When a 
temple has a Sadavrat or Dharamsala attached to it which is open to the 
Hindu public, it is a circumstance ‘in favour of the temple being 
a public one. In Jagatkishore v. Lakhman Das, a Hindu built a temple 
in honour of the deity Shri Pandurang to which were attached a Dharam- 
sala and a Sadavrat for feeding travellers and giving alms to the poor. 
It was proved that a certain number of the public had always used the 
temple, and that the surplus fund not required for the service of the 
idol was applied to feeding travellers and maintaining the Sadavrat. It 
was held on these facts that the intention of the founder was to dedicate 
the property to public religious and charitable purposes. 


In State of Bihar v. Sm. Charusila Dasi,™ the settlor had created a 
trust for the construction of two temples, in one of which the deity, 
Iswar Srigopal, was to be installed and there was a further provision for 
the establishment of a charitable hospital and dispensary for medical, 
surgical and maternity advice and aid to Hindu females. 

As the latter was indisputably a public charity, it was held that the 
intention clearly was that the temple also should be a public endowment. 
When however, an endowment is made for a family deity, a provision in 
the deed of Arpannama for feeding of the poor and of students, in case 
the income of the property increased would be construed as incidental 
to the main purpose of the endowment and such trust would be wholly 
of a private nature.” 


XI. LOCATION, STRUCTURE AND SUPERVISION, WHEN RELEVANT 


4.42. Location of the temple outside a private building.—It was 
observed by Srinivas Ayyangar, J. in Peesapati v. Kanduri, that “it 1s 
very unusual for a Hindu in Southern India to construct a temple outside 
his dwelling house for private worship.” The fact that the temple is 
outside the dwelling house has, therefore, been held to be a circumstance 


32 TAN 

24 Hari Kishan v. Raghuvar Dayal, A.R. 1926 Oudh. 578. BBE Seca 
y Penia OF 

25 Jagathishore v. Lakhman Das, LL.R. 25 Bom. 659. aR — 
26 State of Bihar v. Sm. Charusila Dasi, A.I.R. 1959 S.C. 1002. — vee 





27 Prosad Das Pal v. Jagannath Pal, (1933) LL.R. 60 — aoe - see also Satha; 
_pavvar v. Periasami, LER. 14 Mad. 1. y * ee x 


28 Peesapati v. Kanduri, (1915) MWN. 842, ag. We — ee 
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in favour of its being regarded as a public temple.” -Adverting to this 
aspect of the question, the Supreme Court observed in Deoki Nandan v. 
Murlidhar,” “there is the fact that the idol was installed not within the 
precincts of residential quarters but in a separate building constructed 
for that very purpose on a vacant site. And as pointed out in Delross 
Banoo Begum v. Nawab Syud Asghur Ally Khan, it is a factor to be 
taken into account in deciding whether an endowment is private or public, 
whether the place of worship is located inside a private house or a public 
building. 

In State of Bihar v. Sm. Charusila Dasi, the Supreme Court, while 
reiterating the observations in Deoki Nandan v. Murlidhar’ quoted 
above, observed that the fact that the temple is constructed outside the 
dwelling house would not be a strong circumstance where the temple is 
in Bengal. It may be noted that in the Madras Presidency, private 
temples are practically unknown, and it was held by the -Judicial 
Committee in Mundancheri v. Achutan Nair™ that in the Presidency of 
Madras the presumption is that temples and their endowments form 
public religious trust, though in Malabar there is no presumption either 
one way or the other. So far as the Province of Bengal is concerned, 
there can be no presumption that a temple is a public one unless the 
contrary is proved. Private temples are quite numerous in this province 
and far outnumber the public shrines. Besides in Bengal we find large 
number of private temples which are built outside the residential houses 
of donors. 

4.43. Structure of the temple.—The structure of the temple, it has 
been observed, is a relevant factor in deciding whether it is public or 
private. Thus, in Ratnavelu Mudaliar v. Commissioner for Hindu 
Religious and Charitable Endowments,“ considerable importance™* was 
attached to the fact that the building had all the normal features of a 
temple, that is to say, it had got prakaram, Dhwajastambam, Balipeetam 
and Nandikeswara, that there were shrines for Bhairavar, Kasi Visalakshi 
and other deities and that there was a mandapam with sixteen pillars 
and gopurams over all the shrines. But in Madras Hindu Religious 
Endowment Board v. Deivanai Ammal the facts found were that the 
temple in question had been built recently, that is in 1919, and that 
there was no deed of dedication nor endowment of properties. It was 


29 Mahadeva v. Commissioner, Hindu Religious Endowments, 1.L.R. (1956) Mad 624. 
30 Deoki Nandan v. Murlidhar, (1956) S.C.R. 756; A.JI.R. 1957 S.C. 133. 

30a 15 Beng. L.R. 167 at p. 186. 

31 State of Bihar v. Sm. Charusila Dasi, A.I.R. 1959 S.C. 1002. 

32 (1956) S.C.R. 756. 

33 Mundancheri v. Achutan Nair, (1934)61 I.A. 405. 

34 Ratnavelu Mudaliar v. C.H.R.C., I.L.R. (1955) Mad. 241. 

34a See also Balakrishna v. Ganesh Prasad, 1,L.R, (1952) Cut, 8], 

35 ALR. 1954 Mad. 482. 
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held on these facts that the temple was not public even though it had all 
the features of a temple such as gopuram. and an Archaka had been 


engaged to perform services. 


4.44. Under Bengal Regulation NIN of 1810 and Madras Regula- 
tion VII of 1817, the British Government assumed control of all public 
endowments, Hindu and Mahommedan, in these provinces. The fact 
that an endowment was in existence at the time of these Regulations and 
yet it was not taken control of by the Government is undoubtedly 
material to show that the endowment was private,” but the fact is not 
conclusive by any means and as the Privy Council decision referred to 
above shows,” even if the Board of Revenue did not take charge of the 
endowment under the Regulations, the other circumstances may legiti- 
mately give rise to the presumption that it was a public endowment.* 
When, however, it is shown that the Government did take charge of an 
endowment under the aforesaid Regulation, it would be conclusive to 
prove its public character.” It has been held by the Nagpur High Court 
that remission of land revenue in respect of the lands on which a temple 
stands is one of the decisive factors for determining whether the temple 
is a public or private one.” 

4.45. In Malabar the right of superintendence exercised by former 
rulers is known as ‘Melkoima’. The exercise of “Melkoima’ right in a 
temple would be strong evidence in favour of its public character.* 
Similarly a grant made by previous rulers which is confirmed by the 
British Government is prima facie evidence of public endowment.” 

4.46. In Chintamoni Bajaj v. Dhondo Ganesh“ the original founder 
of a Sevasthan was a devotee of the deity Shri Mangalmuruu. He dedı- 
cated a temple to the deity and established an Annachatra and a Sadavart 
for feeding the poor and the destitute. The local Raja conferred on his 
descendants, from time to time, grants of land for the maintenance of 
the shrine and the charities connected with it. 

Votaries of god Shri Mangalmurti visited the shrine in large numbers 
and took part in the annual festivals and celebrations held in honour 
of the god. It was held that the institution was a public one. ! 


4.47. Mode of performance of worship.—There may be nothing 


36 Delrus-Banoo v. Nawab Syed Ashgar Ally Khan, 15 B.LR. 167. 

37 .29 C.W.N. 112. : 

38 See Sheoratan v. Ram Pargash, I.L.R. 18 All. 227; Md. ee Vv. Ramjan, 
I.L.R. 34 Cal. 587. ging AN Ces : 

39 See Protap Chand v. Brojo Nath, 19 Cal. 2754 5 A Sp Ka 

40 Luxman Rao v. Gobind, AJ.R. (1950) Nag. p. 1. 

4] Subramaniya v. Venkatochala, 4 L.W. 444. 


42 Trimbak v. Lekhram, I.L.R. 20 Bom. 495. See also Iyer on Endowment, (2nd 


Edition), p. 169. | — 
43 I.L.R. 15 Bom. 612. —— — 
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peculiar in the mode of worship by which one may distinguish a private 
from a public temple. When, however, the question arises as to whether 
or not a temple has been dedicated to a particular sect, the performance 
of the worship of the idol in accordance with the rites of the sect for 
whose benefit it was held might be treated as evidence of dedication." 

The appointment of Archakas or other functionaries as the reciters 
of Vedas and Tamil prabandhas, which are the usual features of a public 
temple in the Madras Presidency, is also relevant to indicate the public 
character of the endowment.© As in the case of highways, the presump- 
tion of dedication founded on user may be rebutted by showing that 
although ordinarily the public were not prevented from entering the 
temple, yet the founder or his descendants did exercise the power of 
closing the temple on particular days or on specified occasions. Lhe 
fact that a man was excluded on account of his being ex-communicated 
from the Hindu society or on account of his bad behaviour would not, 
however, rebut the presumption, S.M.N. Thangaswami Chettiar v. 
Commissioner of Income Tax, Madras,” discussed the test for deciding 
public and private character of a Hindu temple. 

Nalakaruppa Chettiar v. Commissioner, Hindu Religious & Chari- 
table Endowment, Madras," was a case under section 6(17) of the Madras 
Hindu Religious and Charitable Endowment Act. The characteritics of 
a public temple are discussed in this case. It was held that a section of 
the Hindu community may also constitute the public. The character 
and feature of the temple, the use made by the public, the festivities and 
ceremonies, offerings by, and the participation of, the members of the 
public in the Darshan and daily act of worship, are relevant considera- 
tions in deciding whether the temple is private or public. 

4.48. Several factors to be taken into account.—I have so far re- 
ferred to the various factors which might be taken into account in deter- 
mining whether an endowment is public or private. The weight to be 
attached to them must depend on the circumstances of each case, and if, 
as often happens, several of them are present, the decision as to the 
character of the temple must be made on a conspectus of the entire 
provisions of the will. 


44 Mohan Lalji v. Gordhan Lalji, (1913) L.R. 40 I.A. 97. 

45 Peesapati v. Kanduri, 18 M.L.T. 543; (1915) M.W.N. 842. 

“46 S.M.N. Thangaswami Chettiar v. Commissioner of Income-tax, Madras, A.1.R. 

4 1966 Mad. 103. 

47 Nalakaruppa Chettiar v. Commissioner, Hindu Religious & Charitable Endow- 

so ment, Madras, A.I.R. 1966 Mad. 99. 

48 Har Narayan v. Savja Kunwari, (1921) L.R. 48 Ind. App. 143. For a discussion 

= generally on the several factors mentioned above, see Balkrishna v. Ganesh 

=~ Prasad, LLR. (1952) Cut. 81; Ranchoddas v. Mahalaxmi Vahuji, I.L.R. 
(1953) Bom. 271: A.LR. 1953 Bom. 153; Sarat Chandra v. Ravindranath 
* ALR. 1957 Cal. 11 ; Commissioners of Hindu Religious Endowments v, Kanak 
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It had been held in Deoki Nandan v. Murlidhar® that the question 
as to the scope of a dedication was a mixed question of fact and law, the 
decision of which must depend on the application of legal concepts of a 
public and a private endowment to the facts. 


XII. LEGAL CONSEQUENCES OF DISTINCTION BETWEEN PRIVATE AND 
PUBLIC ENDOWMENTS 


4.49. Several special Acts and Regulations apply only to public en- 
dowments. So does section 92, C.P. Code.—The distinction between 
private and public Debutter involves certain important legal consequences. 
As has been said? already, Bengal Regulation 19 of 1810 and the Madras 
Regulation 7 of 1817 applied exclusively to public endowments, both 
Hindu and Mahommedan. These Regulations were repealed by the 
Religious Endowments Act (Act 20 of 1863), by which the Government 
divested itself of the charge and control of these institutions and placed 
them under the management of their own respective creeds. This Act 
of 1863, however, is applicable only where the Regulations mentioned 
above could be applied, that is to say, in the case of public endowments. 


Private endowment, either Debutter or of any other kind, is outsid - 
the pale of the Religious Endowments Act of 1863 and the rules enacted 
therein to ensure proper management and to empower the superior 
courts in the district to take cognizance of allegations of misfeasance _ 
against the managing authorities could not be availed of in the case of a 
private endowment. The Charitable and Religious Trusts Act (Act 14 
of 1920) is also inapplicable to a private endowment. The object of the | 
enactment, as stated in the preamble, is to provide facilities for the — 
— — of — he regarding trusts created for pee PUTP SEE ot igs 











against the trustees ok such estates. 


4.50. Section 92, Code of Civil Procedure, 1908.—The ete a 
to Hindu public religious endowments, in operation in the several | 
have been already mentioned. Quite apart from these special | 
section 92 of the Code of Civil Procedure, 1908, contains the a 
- provision that when there is an alleged- breach of- any expre 
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of any such trust, the Advocate-General or two or more persons having 
an interest in the trust who have obtained the consent in writing of 
the Advocate-General, may institute a suit in the principal Civil Court 
of Original Jurisdiction for obtaining all or any of the reliefs specified 
in the section. No suit at the instance of any other person or in any 
other court is maintainable in such cases. I will have to discuss these 
matters more elaborately later on, and it would be enough to point out 
at this stage that these provisions constitute substantial difference in the 
legal incidence of the two kinds of endowment and materially affect the 
question as to what remedies are open to the parties in the cases 
where there is maladministration of the endowment by the manager or 
trustee. 


XIII. PRIVATE TEMPLES 


4.51. In English law, as has been said already," there cannot be 
a charitable trust for the benefit of particular individuals or members of 
a particular family. Thus, a trust for the establishment of a private 
chapel would not be a charity in the legal sense of the word. Such a 
trust would be subject to the rules against perpetuity and remoteness, 
and could ensure only for the period that is sanctioned by these rules. 
In Hindu law the institution of a family idol is regarded as a valid 
= religious trust, and consequently the rule against perpetuity or remoteness 
= would not be attracted even to such Debutter. It would be a religious 
oer = or charitable trust in the legal or technical sense even though the persons 

3 benefited are members of a particular family. 
aa — We There is another principle of English law according to which the 
Oe — interested in a private trust has the power or authority to use the 
rust fund for any purpose and divert it from its original object. In other 
words, the beneficiaries if they are sui juris and of one mind may at their 
| tion modify or put an end to the trust. One point which is still 
—— in ‘Hindu law is whether this RISSET can be applied to a 











give ‘the Debutter estate a secular turn. The’ “case 
aside certain alienations of an ancestral mahal 
hal had been dedicated to the “worship of 
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was no dedication, and even if there was, there was legal necessity 
justifying the alicnation. On evidence, Their Lorships of the Judicial 
Committee agreed with the High Court in holding that the estate was not 
dedicated, and they further held, that the alienations were justified. The 
suit therefore had to be dismissed. In course of their judgment, the 


Judicial Committee ‘observed as follows :— 


“If the deed of endowment from Rajah Mahanand were satisfactorily 
proved, and it were an endowment which dedicated this mahal to the 
service and worship of a particular idol, then, though the idol was a family 
idol, the property would be impressed with a trust in favour of it. 
Where the temple is a public temple, the dedication may be such that 
the family itself could not put an end to it; but in the case of a family 
idol the consensus of the whole family might give the estate another 
direction. No question, however, of that kind arises in the present case.” 
The observation therefore is an obiter dictum pure and simple, and as the 
property was not found to be Debutter, the question did not arise at all 
for decision. The observation however has been treated as an authori- 
tative pronouncement of law in some of the decisions in India, though 
its propricty has been questioned in many others. It may be that in 
making this observation Their Lordships had in mind the ordinary principle 
of the law of private trust which obtains in England. The point does not 
seem to have been argued or discussed before the Judicial Committee 
and had that been done there can be no doubt that Their Lordships would 
have at once appreciated that there is considerable difficulty in applying 
this principle to a family Debutter in Hindu law. In the first piace, even 
if property is dedicated to a family deity, the endowment is a religious 
and charitable trust in the proper sense of the term, and as the law of 
perpetuity or remoteness cannot affect such dedication, there is no reason 
why the other incidents of private trust should be applied to it. In the 
second place, the deity itself is a juridical person in Hindu law and the 
dedicated property vests in it absolutely. The property cannot therefore 
be taken away from the deity or diverted to other purposes without the 
consent of the idol. The consent of the beneficiaries who are not the 
donees is really immaterial and cannot make a gift revocable which is 
irrevocable in law. It is true that the deity can express consent through | 


earthly agents, but the latter as guardians of the deity cannot in law consent 


to anything which amounts to an extinction of the deity itself. It would — 


be futile to argue that a family idol is a mere movable chattel and if the _ 


worshippers agree they can throw it into the river and Bue an end to- the 

endowment.” Oe aves — 
4.53. The observation of the Judicial Committee in Kanwar — 

Nath v. Ram Chandra? was given effect to by a Division Ben nch of 


2 See Promatha v. Pradyumna, 20 C.W.N. — L. SS — 
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Calcutta High Court in Gobinda Kumar v. Debendra‘ and it was held that 
the several instances of alienation of the Debutter property by the 
members of the family on the footing that the property was secular, proved 
that by common consent the Debutter was given a secular turn. On the 
other hand, the soundness of the opinion expressed by the Judicial Com 
mittee has been questioned by Chatterjee, J. in Chandi Charan v. Dulal 
and by Rankin, C.J. in Surendra Krishna v. Shree Shree Bhubaneswari. 
In course of his judgment in the last-mentioned case, Sir George Rankin 
observed as follows :— 

“I am not prepared to hold on the strength of the well-known passage 
in the case of Doorga Nath Roy v. Ram Chandra Sen (4 I.A. 52) that 
there is in Hindu law any warrant for the proposition that at any parti 
cular time by consent of all the parties then interested in the endow- 
ment a dedication can be set aside. The passage so much relied upon 
does not appear to me to be intended as a considered Opinion to that 
effect, and before importing any such doctrine into the Hindu law there 
is much to be considered. 


999 


The case went up to the Judicial Committee but this particular 
question was left undecided by Their Lordships.* 

4.54. In Narayan v. Narasing Charan,’ there is an observation that 
the members of the family could by their consensus withdraw the endow- 
ment from the trust. But in Sukumar Bose v. Abani Kumar” it was held 
by the Calcutta High Court on a review of the authorities that it was 
not open to the members of a family even when there is a consensus of! 
all of them to put an end to an endowment in favour of a family idol, 
and that the observations of Sir Montague Smith in Doorganath Roy v. 
Ram Chunder™ to the contrary were not good law. It is submitted that 
the law has been correctly laid down in this decision. 


Even if it be held that a consensus of the family can convert Debutter 
into secular estate, it must be noted that Shebaits qua Shebaits by their 
dealings with the property cannot give it a different tum. The Shebaits 
occupy the position of managers merely, and the acts of the manager 
which amount to breaches of trust cannot put an end to the trust. The 
‘consent must be expressed by all the beneficiaries which in the case of a 
family idol includes all the members of the family, both male and female 


4 12 C.W.N. 98. 
5: LL.R. 54 Cal. 30; 30 C.W.N. 930. 
6 LL.R. 60 Cal. 54. 
7 Vide also the — — of Chakravarty J. in Sripati v. Krishna, 41 C.L.J. 22 
atop. 26. 
8 LR. 64 LA. 283. 
9 LL.R. 1950 Cutt. 551. 
10. A.L.Ri21956:.Cal..308. Smi - — 
11 4 Ind. App. 52 (P.C.). A NA — 
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who are interested in the worship of the deity. If consent of the entire 
famiy is not proved, certain dealings with the property by some members 
of the family who happen to be Shebaits, as sec ular property, would not 
effect any conversion. Of course if the transactions are such that the 
entire family took part in them they may be treated as evidence of 
consent.” If the original Debutter character of the property is established, 
the fact that the property had been partitioned between the members of 
the family for he better enjoyment thereof, and that there had been sales 
and mortgages of some portions by some of the members would not show 
that there was a consensus to give the property a secular turn.” 


XIV. KATTALAI GRANTS IN SOUTH INDIA 


4.55. Kattalai or special grant.—Before I close this chapter one 
thing requires to be noticed and that is a special grant for religious 
services in a temple which is in vogue in Southern India and is known 
by the name of ‘Kattalai’. As Muttusami Aiyyar, J. explained in l’ythilinga 
v. Somasundara,* in ordinary parlance, the term ‘Kattalai’ as applied to 
temple means endowments and signifies a special endowment for certain 
specific service or religious charity in the temple. Ardajama Kattalai or 
endowment for midnight service is an instance of the former and Annadan 
Kattalai or an endowment for distributing food to the poor is an example 
of the latter. In this sense the word ‘Kattalai’ is used in contra- 
distinction to the endowment designed generally for the upkeep and 
maintenance of the temple. Persons who endow properties for kattalais 
are entitled to appoint special trustees to administer them, and the general 
trustees Of the institution have no right to dispossess them. And if under 
the terms of the grant, the special trustee has to utilise the income for 
specified services in the temple, the general trustee has the right, as the 
person in charge generally of the temple, to require the special trustee 
to hand over the income to him.* But the special trustee is, in respect 
of the management of the kattalai properties, under the same obligations 
as a trustee, and an alienation by him of those properties would be void, 
unless it is for necessity or benefit.” In the case of some important temples, 
the sources of the income are classified into distinct endowments accor- 
ding to their importance. Each endowment is placed under a separate 
trustee and specific items of expenditure are assigned to it as legitimate 
charges to be paid therefrom. Each of such endowments is called also 

“Kattalai” and the trustee who administers it is called the Kattlaigar 
or ‘stanik’ of the particular Kattalai. The import of this expression was 


12 Monmohan v. Siddheswar, 27 C.W.N. 218. 4 

13 Dharmadas v. Gostha Behary, 16 C.W.N. 29. ae 

14 I.L.R. 17 Mad. 199 at p. 200. re 

15 Ambalavana Pandarasannidhi v. Sri Minakshi Sundareswari Panas hang, LR. 
47 Ind. App. 191. eh —— — 

16 Aiyamperumal Pillai v. Punnavaram Pillai, TER (1955) T.C. 355. 
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discussed in detail by Sesagiri Aiyyar, J. in Ambala Vana v. Sree 
Minakshy“’ According to him, this expression is used with reference to 
three different kinds of endowments. 


Properties may be endowed— 
(a) for the performance of ‘pujas’ in the temple or 
(b) for the performance of certain festivals in the temple, or 


(c) for the performance of Axchanas to the deity in the name of the 
donor. 


(a) Ordinarily, the puja is not performed in the name of the donor, 
and consequently, supplementary grants are made by pious persons ini 
-_ order that the service should be more efficiently performed. Instances of 
_ this type of grant are to be found in the famous temple at Chidamabaram, 
where almost all the necessary daily services are conducted by means of 

_ *Kattalais’ endowed by pious donors. 
= (b) kt also happens that where lands for funds in respect of parti- 
= cular service or festival at temples are not sufficient for conducting them 
= — on the original scale, new donors come forward to supplement these 

ae funds. 

i — ST -For Archana, ever no ig plomentary grant by other donors 


po le. It is intended solely for the spiritual benefit of the grantor 
not the concern of third parties to help in his performance if 


s are - for any - reason not found sufficient. 
i —— m> z A 
DS exact nature of Kattalais may be—and: that must 


on | 1e usages 4 — temples—one fact ought to be 

i n, and that is that when the grant is to 
‘particular funds is- earmarked for special 
begs; trustees, if there is a surplus 
— would be a case for the appli- 
the spe pecial 3l ystee, can, on no account, 
aS < db y th he Judicial Committee in an 
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CHAPTER 5 


MANAGEMENT OF DEBUTTER—SHEBAITSHIP—ITS 
LEGAL CHARACTER AND INCIDENTS 


5.1. Scheme.—In this chapter, it is proposed to deal with the 
management of Debutter under the following headings ;— 


I. Nature of the office. 
II. Devolution. 
III. Disabilities based on sex. 
IV. Other disabilities. 
V. Transfer of office—general observations. 
VI. Transfer of office—exception. 
VII. Partition. 


I. NATURE OF THE OFFICE 


5.1A. Shebait the human ministrant of the deity—In my last 
lecture,” I have dealt with the general features of a religious endowment 
which is known as Debutter, and which arises on dedication or gift of 
property to an idol. It would now be necessary to enter into details and 
discuss how a Debutter is managed and administered.’ As has been said 
already, “it is in an ideal sense that the dedicated property vests in an 
idol,” and in the nature of things the possession and management of- at 
must be entrusted to some person as Shebait or manager. 


“It would seem to follow,” the Judicial Committee —— 
Prosonna Kumari Debya v. Golab Chand Baboo,™ “that the person 
entrusted must, of necessity, be empowered to do whatever may- — T 
quired for the service of the idol and for the benefit and pi 
its property, at least to as great as the manager of an infant hei 

this were not so, the estate of the idol might be destroyed or waste * 
its worship discontinued for want of necessary funds to prese : 
Maintain them.” This human ministrant of the deity, | 
manager and legal representative, is known by the name- 
Bengal and Northern India. He is called the —— in the 
and Telugu districts, ‘Panchayetdar in — — jore and Uraller 
— — cpus pe erson | entitled to to sp — chalf of the deit 
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affairs. As regards the temple property, the manager is in the position 
of a trustec, but as regards the service of the temple and the duties that 
appertain to it he is rather in the position of the holder of an office ol 
dignity.” For convenience I will call the manager by the general name 
of Shebait, though I am aware that a distinction has been made in some 
cases between a Shebait and a Dharmakarta.” 

5.1B. Founder.—When a man founds a deity, then, if he does not 
appoint a Shebait, he himself becomes responsible for the services of the 
deity. This responsibility is often maintained by a Hindu either by the 
personal performance of religious duties, or, as was consistent with the 
traditional concept of the status of the Sudras, by the employment of a 
Brahmin priest. Even if no Shebait is appointed at the time of dedica- 
ulon, the founder may exercise this power any time before his death, and 
failing appointment by him, the power can be exercised by his successor 
as well.” 

5.1B. Position of Pujari—A Pujari is often appointed by the founder 
or Shebait to conduct the worship. The position of a Pujari was con- 
sidered at length in a Mysore case. It was held that such appointment 
would not have the effect of conferring any right on the Pujari. Ordi- 
narily, he is not entitled to be continued as a matter of right in his 
office as Poojari. Poojaris or Archakas are liable to be removed for any 
act of misconduct or indiscipline which would be inconsistent with the 
duties of the office which they hold. 


5.2. Pujari differs from Shebait—A Poojari or Archaka is a servant 
of the Shebait, and no part of the rights and obligations of the latter 
are transferred to him.” When the appointment of a Purohit has been 
at the will of the founder, the mere fact that the appointees have per- 
formed the worship for several generations will not confer an indepen- 
dent right upon the members of the family so appointed and will not 
entitle them as of right to be continued in office as priests.” 


5.3. Hereditary priest—The founder can undoubtedly provide that 
the right of performing the Pujas shall remain in a particular family, 


20 Ramanathan Chetti v. Murugappa, (1906) L.R. 33 I.A. 139. 

21 See Srinivasa v. Evalappa, L.R. 49 I.A, 237; A.J.R. 1922 PC. 325, 33, appro- 
ving Vidyapurma v. Vidyanidhi, (1904) LL.R. 27 Mad. 435. 

22 Pramatha v. Pradyumna, (1925) L.R. 52 LA. 245. 

22a Veerbasavaradhya v. Devotees of Lingadagudi Mutt, AI. R. 1973 Mys, 280, 

: 288, para 20 (following Ananda Chandra v. Brojo Lal, A.I.R. 1923 Cal. 142). 

23 Ananda v. Brojo, 1.L.R. 50 Cal. 292; vide also Gouri Shankar v. Ambika 
Dutta, A.I.R. 1954 Pat. 196, holding that the Pujari was only a servant of the 
Shebait, appointed for the performance of the ceremonies. 

24 Kalikrishna v. Makhanlal, I.L.R. 50 Cal. 233; Nanbhai v. Trimbak, (1878) 
- Bom: P.J. 195;  Maharanee Indrajit v. Chundeman, 16 W.R. 99; vide also 
= Dharam Karan v. Shahzad Kunwar, I.L.R. dapa All. 631, where the above 
observations were — and followed. 
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and in the case of ancient temples there may be hereditary priests on 
the footing of a custom. But even a hereditary priest can be removed 
if he is guilty of misconduct, and it is within the competence of a civil 
court to determine whether misconduct has been proved or not. If 
the founder vests the Shebaitship in a family of priests who perform the 
religious rites of the deity as well, the office of the Archaka and the 
Shebait can be united in one and the same person or persons. In the 
famous Chidambaram temple the Archakas themselves are the managers. 
In Nafar Chandra Chatterjee v. Kailas Chandra*™ by an agreement 
between the Shebaits of a Thakur and a family of Chatterjees, the latter 
was appointed Pujaris and some land was placed in their possession in 
order that the income might be applied for the purpoe of worship and 
maintenance of the Sheba, and it was stipulated that the Chatterjees 
should be Puyjaris trom generation to generation, but in case they were 
found guilty of misconduct or neglect of duty by a tribunal constituted 
under the agreement, they were to forfeit their office. It was held that 
such agreement was quite valid, and the conditions of forfeiture annexed 
to the office were not void for remoteness. It was further held that if 
the proceedings before the tribunal constituted under the agreement 
were regular their decision would be quite proper and binding upon the 
parties. 

It is not uncommon in -temples whose endowments are inconsi- 
derable for the Archakas to discharge the functions of a trustee.” But 
when the two offices of trustee and Archaka are separated it is the trustee 
that is entitled as manager to the possession of the temple properties and 
not the Archaka. It had been held in a number of decisions of the 
Madras High Court that in a suit by the trustee to eject the Archakas who 
are in possession of the temple properties, it was open to the court to 
provide that they should continue in possession of some lands in licu 
of remuneration and for purposes of defraying the expenses of the 
services though they could not claim such a right in law.” But in 
Satyanarayana v. Venkatapayya,” the Supreme Court observed that in a 
suit by the trustees of a temple to eject the Archakas, it would not be 
proper to make any provision giving the Archakas possession of properties 
as a provision for their maintenance or for expenses of the services though 
such provisions might be made in a suit for framing a scheme for the 
management of the temple. 


25 See Jagannatha v. Seenu, I.L.R. 42 Mad. 618. — 
26 Nafar Chandra v. Kailas Chandra, 25 C.W.N. 201. ré i 


27 Vide Ramasami v. Pentakota, 2 Mad. L.J. 247: — v. _Periathanbi, ALR. gh x 





1952 Mad. 257. - — — 
28 Vide Brahmayya v. BG jes arasen Tonite A.LR. 1953 Mad. 580; Sat 
narayana v. Butchayya, LLR. 1953 Mad. 737. l 


29 -ALR MOS laa a —— — 
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5.4. Legal position of a Shebait or manager. Shebait not a trustee 
in the English sense.—The exact legal position of a Shebait or manager 
cannot be said to be altogether beyond the range of controversy, thougn 
much of the earlier theories has now been discarded. It is now settled 
by the pronouncement of the Judicial Committee in Vidyavarathi v. 
Balusami™ that the relation of a Shebait in regard to the Debuter property 
is not that of a trustee to trust property under the English law. In 
English law the legal estate in the trust property vests in the trustee who 
holds it for the benefit of the cestui que trust. In a Hindu religious 
endowment, the entire ownership of the dedicated property is transferred 
to the deity or the institution itself as a juristic person, and the Shebait 
or Mahant is a mere manager. “A trust” thus runs the judgment of the 
Judicial Committee “in the sense in which the expression is used in English 
law, is unknown in the Hindu system pure and simple. Hindu picty 
found expression in gifts to idols and images consecrated and installed 
in temples, to religious institutions of every kind, and for all purposes 
considered meritorious in the Hindu social and religious system...... Under 
the Hindu law the image of a deity of the Hindu pantheon is...... a juristic 
entity, vested with the capacity of receiving gifts and holding property. 
Religious institutions known under different names are regarded as 
possessing the same juristic capacity and. gifts are made te them conomine. 
In many cases in Southern India, especially where the diffusion of Aryan 
Brahminism was essential for bringing the Dravidian people under the 
religious rule of the Hindu system, colleges and monasteries under the 
name of Math were founded under spiritual teachers of recognised sanctity. 
When a gift is directly to an idol or temple, the seisin to complete the 
gift is necessarily effected by human agency. Called by whatever name, 
he is only the manager and custodian of the idol or the institution. In 
almost every case he is given right to a part of the usufruct, the mode of 
enjoyment and the amount of the usufruct depending again on usage and 
custom. In no case was the property conveyed to or vested in him, nor 
is he a ‘trustee’ in the English sense of the term, although in view of the 
obligations and duties resting on him, he is answerable as a trustee in 
the general sense for maladministration”. 

5.5. Shebaitship is not a mere office, it is property as well.—But 
though a Shebait is a manager and not a trustee in the technical sense, 
it would not be correct to describe shebaitship as a mere office. The 


= ‘Shebait has not only duties to discharge in connexion with the endow- 
= ment, he has also a personal interest in it. As the Judicial Committee 
$ = pointed out in the aboye case, in almost all Debutter endowments, the 

= _ Shebait has a share in the usufruct of the Debutter property, which 
a — ids cither on the terms of the grant or upon custom or usage. Even 


— 


— when Pog emoluments are attached to the office of a Shebait, he enjoys 


30 LR. 48 LA. 302 $ ; 
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some sort of right or interest in the endowed property which has partially 
at least the characteristics of a proprietary right. You shall see later 
on® that although the Shebait’s power to alienate the Debutter property 
is very much limited and can be exercised only when there is a justifying 
legal necessity or benefit to the deity, yet he can create derivative tenures 
in respect of the endowed property, which even if not supported by legal 
necessity cannot be impeached so long as he is alive and remains in Office. 
The Shebait therefore has to some extent the rights of a limited owner. 
It has now been decided by a Full Bench of the Calcutta High Court! 
after an elaborate review of all authorities that shebaitship is property, 
with regard to the disposition of which the rule in Tagore v. Tagore™ 
is applicable, and this decision has been approved of by the Privy Council 
in Ganesh Chandra v. Lal Behary® and again in Bhabatarini v. Ashalata.* 
In Janki Raman v. Koshalyanandan,® the founder of an endowment had 
provided that the office of shebaitship should be held by three brothers 
and that it should devolve on their heirs. One of the brothers having 
relinquished his right in favour of the other two brothers, it was held 
that the devolution of the office was governed by the general law of 
succession relating to property, and that a relinquishment by the holder 
of an office was not binding upon his heirs and could not enure beyond 
his lifetime. eae 


5.6. Office and property are both — in the conception a 
shebaitship, the personal interest of a Shebait being appurtenant to his — 
duties.—Thus in the conception of shebaitship both the elements of office 
and property, of duties and personal interest are mixed up and blended — 
together. Undoubtedly the duties of a Shebait are to be regarded as the: Sr, 
primary thing whereas the emoluments or beneficial interest enjoyed | 
him are only appurtenant to the said duties.” Neither of these langue 
however can be detached from the other, and in dealing with the law ze 
relating to the rights and obligations of the Shebait, both Eoi cleme wé 
would have to be kept in view. 
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5.64 Shebaitship remains in the founder and his heirs 
posed of.—When a deity is installed, the shebaitship remains 
der: and his heirs» “According to Hindu law,” thus obs 
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Hobhouse in Gossamee Sree Greedhareejee v. Ruman Lalljee*’—and this 
observation has been reiterated in numerous cases since then—‘when 


the worship of a Thakoor has been founded, the shebaitship is held to 
be vested in the heirs of the founder in default of evidence that he has 
disposed of it otherwise, or there has been some usage, course of dealing, 
or some circumstances to stow a different mode of devolution.” Unless 
therefore the founder has disposed of the shebaitship in any particular 
way and except when an usage or custom of a different nature is proved 
to exist, shebaitship like any other species of heritable property follows 
the line of inheritance from the founder. 


5.6B. It devolves like any other species of heritable property.— 
Where the founder of a temple had died without having appointed a 
Shebait, it was held that his widow on whom the right to appoint had 
devolved was entitled to appoint a Shebait for the temple, and such 
appointment was not open to attack as an alienation of the office of a 
trustee. And the rule that shebaitship devolves like any other species 
of property has been applied to the office of Archaka as well, where 
emoluments were attached to it.” 


5.7. Founder’s powers of disposition over shebaiti right subject to 
same limitations as other property.—The founder’s powers of disposal 
over shebaiti right are subject to the same limitations which exist in 
Hindu law in respect of disposal of any other property. The rule in 
Tagore v. Tagore“ prevents a Hindu from disposing of his property in 
such a way as to create any interest in favour of an unborn person. It 
is not also permissible for a Hindu to create a line of succession! unknown 
to Hindu law. For a time it was the subject matter of some controversy 
in our courts of law, whether the principle of the Tagore case applies 
to provisions made by the founder of a Hindu Debutter regarding 
succession to the office of a Shebait. 


5.8. The rule in Tagore v. piagore aaee to such gpi ons Tn 


in course of their judgment that “ ‘the ruling in Lar V. Tagore" is 
applicable to hereditary office and endowment as well as to other immo- 
vable property.” The main question raised in this case was one of 
limitation under Article 144 of the Indian Limitation Act, and the point 
canvassed was whether each Shebait succeeding to his predecessor could 
claim a fresh start for purposes of limitation, inasmuch as he derived 
his title, not from his predecessor, but from the original donor. The 


37° LR. 16 LA. 137. 

38 Sri Ram v. Chandeshwar Prasad, 1.L.R. 31 Pat. 417. 

39 Ramanujacharyulu v. ee ult, A.I.R. 1957 A.P. 272. 

40 9 B.L.R. 377. 

41 L.R. 27 LA. 69. è 

42 9 B.L.R. 377. ; - | — 
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Privy Council negatived this contention and held that the creation of 
successive life estates in regard to shebaiti right was repugnant to Hindu 
law. Different views were expressed by different Judges in India regard- 
ing the interpretation to be put upon the observation of Their Lordships 
quoted above. One set of decisions took the view that gift or devise 
of shebaiti right which contravenes the rule in Tagore v. Tagore* is bad 
in law and cannot be enforced. The case of Promotho Nath v. Anukul 
Chandra“ may be taken as a type of such pronouncements. In this Case, 
a Hindu by his will made a gift of certain properties to an idol and 
appointed some persons Shebaits of the endowment. He further pro- 
vided that after the death of the aforesaid Shebaits, the seniormost in age 
amongst their legal heirs would be the Shebait. It was held that the 
principle of law enunciated in Tagore v. Tagore and extended to an 
hereditary office and endowment by Gnanasambanda v. Velu® was appli- 
cable to this case and consequently the bequest, so far as it provided that 
the person senior in age amongst the heirs of the first Shebaits shall 
succeed as a Shebait failed, and the shebaitship reverted to the heirs of 
the founder. On the other hand in Mathura Nath v. Lakhi Narain.” 
Richardson, J. expressed the view that the rule in Tagore’s case is only 
a general rule to which there are several exceptions, and the nomination 
of a Shebait may be taken as one of the exceptions. The observation 
in Granasambanda’s case was held to be a mere obiter which had little 
or no bearing on the particular question decided in that case. In 
Sreepati v. Krishna, Chakravarty, J. definitely held that as the Shebait 
has no right to property, and is a mere holder of an office with the rights 
and limitations applicable to the guardian of a minor, the rule in Tagore’s 
case could not properly be extended to appointment of a Shebait. The 
controversy so far as the Calcutta High Court is concerned has been set 
at rest by the Full Bench decision in Monohar v. Bhupendra,” where it 
has been held that shebaitship is not merely an office, it is property as well 


and in regard to disposition of shebaiti right the rule in Tagore v. Tagore 


is applicable. The same view has been taken by, the Judicial Committee in 
Ganesh Chandra v. Lall Behary,’ and later on in Bhabatarini v. Ashalata. 


The position now is that the founder of a Debutter is competent to lay 


down any rules to govern succession to the office of the Shebait subject 
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to this restriction that he cannot create any estate unknown or repugnant 
to Hindu law. In Monohar v. Bhupendra? the founder Jagamohan who 
created the Debutter provided, by his will, that his eldest son should be 
the first Shebait and that after his death his other sons one after another 
would be Shebait in the order named. After the death of all the sons of 
the testator, the office of the Shebait was to be held from time to time 
by the eldest male member of the family for the time being, and no 
daughter or daughter's son could ever hold the office. The appellant 
Monohar claimed shebaitship on the ground that he was the eldest male 
member of the family. It was not disputed that he was the eldest 
member; but the fact was that he had not been born during the life-time 
of the testator. It was held that the provision in the will to the effect 
that the eldest male member of the testator’s family should be the sole 
Shebait, was ineffective in law to entitle such a male member to the 
office when he was not in existence till after the testators death. Rules 
for succession to shebaitship cannot be valid if they provide for the office 
to be held by someone among the heirs of the founder to the exclusion 
of others in a succession differing from the line of heirs according to 
Hindu law.* 


5.9. In Ganesh Chandra v. Lal Behary‘ a testator by his will appointed 
his two sons K and R to be Shebaits, and further directed that upon the 
death, retirement or refusal to act of any of them or any of the future 
Shebaits, the then next eldest male descendant of K or R should act as a 
Shebait in his place, it being his intention that the eldest for the time 
being in the male line of the said two sons shall always remain joint 
Shebaits. At the time of the suit K and R were dead, but there were living 
N, the son of K. and four sons of R, of whom the eldest was L. N and L 
were both in existence at the time of the testator’s death. The question 
was which of the sons of K and R were entitled to shebaitship ? It was 
held by the Judicial Committee that the provision in the will in so far as 
it related to the holding of the office after the respective deaths of K and 
R, constituted an invalid attempt to lay down a line of succession not 
permissible under Hindu law, and on their deaths the succession to the 
office and the income of the estate would be according to the Hindu law 
of succession. It was held further that there being no independent gift 
of the office for life in favour of persons who were to take respectively 
on the death or retirement of K and R, even L and N, who were born 
during the testator’s life-time were not entitled to come in as Shebaits. 


5.10. In Gokul Chand Dey v. Gopi Nath Dey the settlor had, 
after making an endowment, provided that her three sons should be 
Shebaits, and that after them their sons or other nearest remoter male 

3 37 C.W.N. 29; EL.R. 60 Cal. 432. ! 
3a See also Jagannath Deb v. Byomkesh, A.I.R. 1973 Cal. 397. 
4 LR 63 Wa aL OWN, et SS | 
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descendants in the male line should succeed to the shebaitship, the 
apparent intention of the settlor being to exclude cognatic relations. It 
was held that the line of succession provided by the settlor was void as 
it was not in accordance with the rule of succession to property under 
the Hindu law, and that accordingly on the death of the sons who were 
named as Shebaits, the shebaiti right devolved on the heirs of the settlor. 
Similarly where the settlor had appointed two of his daughters and a 
nephew as Shebaits, and provided that after them, their male descendants 
should succeed to the office, it was held, on a review of the authorities, 
that shebaitship being itself property, it was not open to the settlor to 
prescribe a rule of succession different from that laid down under the 
Hindu law, that the provision that only male descendants should succeed 
to the office was void, and that the plaintif who claimed as heir on an 
intestacy was entitled to succeed.’ 


5.10A. The rule in Tagore case inapplicable where office does not 
amount to property—Case of Dharmakarta.—The rule in the Tagore 
case,®® to which I have already referred, does not, however, apply to bare 
offices which are not property, and which have not necessarily to be 
hereditary but may be made hereditary by the founder who has a right 
to provide a special case of succession for the office. The restrictions 
laid down in the Tagore case do not, therefore, apply to the office of 
Dharmakarta which has no emoluments or profits attached to it. It 
has been so held® by the Madras High Court.® The successor to the 
office of the Dharmakarta in such cases does not take the office solely in 
his right as heir to his predecessor, but as a direct nominee under the 
rule of succession laid down by the founder. 


5.11. Shebaitship can be given absolutely or for life. Successors of 
hereditary Shebait are his heirs.—As shebaitship is property it can be 
given absolutely or for a limited period. If it is given absolutely it would 
be a case of hereditary Shebait and after the death of the grantee his 
heirs and not the heirs of tde grantor would become Shebaits.? If it is 
given for a limited period, e.g. for the life time of the grantee, the heirs 
of the founder would come in as Shebaits after his death. 


5.12. Heirs of founder succeed after the death of a Shebait for life. | 


How to ascertain the heirs of the founder at that time? A difficulty — 


5, -AsI. Re 1952; Gal. 705: 
6 Sm. Raikishori Dasi v. Official Trustee, A.I.R. 1960 Cal. 235. 


6a Tagore v. Tagore, L.R. (1872-1873) I.A. (Supp.) 47; 9 Beng. L.R. 377, para . 


5.7, supra. 
6b Manathunatha Desikar v. Sundarlinga, (1970)2 M.L.J. 156, 182, 183 (F.B.). 


6c Manathunainatha Desikar v. Gopala, (1943)1 M.L.J. 434; TUR: 0943) Mad. s 
858 overruled. eer Sees 


7 Vide Tripura v. Jagat Tarini, L.R. 40 LA. 37; Panchanan v. Surendra, 50 


C.L.J. 382; Kunjamoni v. Nikunja, 22 C.L.J. 404. 
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arises sometimes regarding the method of ascertaining as to who the heirs 
of the founder are; ordinarily the expression ‘heirs of the founder’ would 
mean those persons who would be the nearest heirs of the founder if he 
had died at the moment when the question of succession to shebaitship 
arose. If this method is applied, the position would be that a Shebait 
appointed for his life time would be deemed to hold his office in the 
same way as a Hindu widow holds her husband’s estate. No other 
person would have anything like a remainderman’s interest so long as 
the Shebait is alive, and the next Shebait would be the nearest heir of 
the founder existing at the date of his death. This was the view taken 
in Kunjamoni v. Nikunja In this case the founder was one Jasamant 
and the endowment was created by a will which provided that all the 
properties of the testator would devolve on his family deity Shamsundar. 
The testator appointed his second wife Bhagirathi, his youngest son 
Jagadanand, and another son Brojendra successive executors and Shebaits, 
and although he had four other sons at the time of his death, he gave 
no further directions regarding the devolution of shebaitship after 
Brojendra’s death. Brojendra, the last Shebait under the will, died in 
1887. and at that time Raimohan, Pyarimohan, Jogendra and Sarada, the 
four sons of the founder were his next heirs under the Hindu law. In 
1910, a suit was instituted by Nikunja, the son of Pyarimohan for estab- 
lishment of his title as Shebait to the extent of four annas share by 
inheritance from his father and his claim was allowed by both the courts 
below, and upheld on second appeal by the High Court. Now if 
Brojendra had the shebaitship absolutely in him, there is no doubt that 
after his death his heirs and not the heirs of the founder would be the 
next Shebaits and his heirs were his four brothers who were actually 
living at the date of his death. The High Court in one part of the 
judgment took the view that Brojendra was a Shebait not for life but 
absolutely, and consequently his heirs and not the heirs of the founder 
would come in as Shebaits after his death. The learned Judges however 
proceeded further and said that even if Brojendra was a Shebait for life, 
the claim of the plaintiff could not be defeated. It is to be noted that 
the contention raised on behalf of the appellant Kunjamoni, the widow 
and heir of Jogendra, was to this effect that as Bhagirathi, Jagadanand 
and Brojendra, had each a life interest in the shebaiti, the remainder of 
the right remained vested in all the six sons who were the heirs of the 
founder, and consequently the plaintiff Nikunja was not entitled to more 
than one-sixth share of the shebaiti right. which his father had under 
law. This contention was overruled and Asutosh Mookerjee, J. in 
course of his judgment observed on this point as follows :—“We are of 
opinion that this contention is unsound and that the principle of vested 
interest while the actual enjoyment of the expected interest is postponed 


r 
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till the termination of the life estate, as expounded by Their Lordships 
of the Judicial Committee in Rewan Pershad v. Radha Beeby? has no 
application to cases of the description now before us. No doubt a 
Shebait holds his office for life......... but this does not signify that he 
has a life interest in the office with the remainder presently vested in 
the next taker. The entire office is vested in him......... The position of 
a Shebait is analogous to that of a Hindu female......... in possession of 
the estate of the last full owner, rather than to the holder of a life estate.” 


5.13. The propriety of this part of the judgment was doubted by 
B. K. Mukherjea, J. in Bhabatarini v. Ashalata,” and was finally upset 
by the Judicial Committee in the appeal taken to it against the judgment 
of the High Court in that case. It must be taken to be settled by the 
decision of the Privy Council that when the founder makes only a limited 
grant of shebaitship, the residue still remains in him and his heirs as 
an estate of inheritance. When the limited shebaitship ends, the next 
Shebait would be the person in whom this residuary estate of the founder 
was vested at the date of the termination of the limited shebaitship. In 
Bhabatarini v. Ashalata™ the material facts were as follows :—S, a Hindu, 
established in his life-time certain family idols and dedicated to them 
certain properties by a decd which provided that he and his wife would 
be the first joint Shebaits, and on the death of the survivor among them 
their son P should be the Shebait. There were further provisions relating 
to succession of shebaitship after the death of P but they were invalid 
in law. The wife,of S died first, and then S died leaving a daughter B, 
and his son P. P then died leaving his wife A, and three daughters. The 
question was as to who as between B and 4 would be entitled to shebait- A 
ship after the death of P. Mr. Justice Khundkar sitting in the original — 
side of the Calcutta High Court decided in favour of B as she was the — * 
nearest heir of the founder when P died, and the learned Judge relied | = 
entirely upon the decision in Kunjamoni v. Nikunja? referred to above. — 
On appeal the decision was reversed by Derbyshire, C. J. and M verje: 
J- Mukherjea, J. expressed the view that as P had not the shebaiti righ 
absolutely vested in him the residuary right still remained in S and 
heirs, and as P was the sole heir of S, both the limited and the residi 
rights were united in him. His position therefore was that of an 
Shebait, and after his death, his heirs and not the heirs of the 
would be entitled to succeed as Shebaits. On appeal to the Privy ¢ 
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as there was no provision for devolution of Shebaitship after the death 
of P, the residuary right remained from the beginning in S, the founder, 
and it went on devolving as a species of heritable property on his 
successors in the order laid down by Hindu law. When P died, this resi- 
duary right was vested in A, his widow, and the office which terminated 
with P would then revert to A as the nearest heir of the founder. 


The expression “heirs of the founder” would, therefore, mean not 
the persons who would have the right to succeed if S had died at that 
moment, but it would mean those in whom the residuary Shebaiti right, 
which was in the founder from the very beginning, had come to vest at 
that time by successive devolutions under the Hindu law of inheritance. 


As I have said above,™ it is open to the founder to dispose of the 
Shebaitship in any way he likes, and such dispositions would be given 
effect to if they are not contrary or repugnant to Hindu law. The 
founder may appoint one person or a number of persons as Shebaits ; 
he may give it to a single family or a number of families; and he may 
empower a Shebait to nominate his successor or vest the power of nomi- 
nation in somebody else. 


5.14. Founder cannot alter to revoke the appointment after it is 
made, unless such powers are reserved by him.—Once the appointment 
is made and the line of devolution laid down, is it competent for the 
founder to alter or revoke it afterwards? On the authorities as they 
stand, the answer has to be in the negative, unless the right of revocation 
or alteration has been reserved at the time when the grant was made. 
This is so even if the provision in the deed of dedication as to succession 
to Shebaitship is invalid in law and thé Shebait reverts to the founder.” 


In Gouri Kumari v. Indra Kumar, Woodroffe, J. observed: “It is 
clear that the donor of a Debutter property can make no change in the 
order of succession of Shebaits as laid down in the deed of endowment 
in the absence of a reservation to that effect in the deed.” This decision 
was followed by Graham and Mitter, JJ., in Monoroma Dasi v. Dhirendra 
Nath, and still later, by Mukerji and Ghosh, JJ., in Narayan Chandra 
Dutt v. Bhuban Mohini.* 


In Narayan Chandra Dutt v. Bhuban Mohini, the founder, by his 
first Arpannama, which created the endowment, appointed himself the 


12a Para 5.7, supra. 

12b Ganesh Chander v. Lal Behary Dhur, A.I.R. 1936 P.C. 318. 

13 Gouri Kumari v. Indra Kumar, I.L.R. 50 Cal. 197; A.I.R. 1923 Cal. 30. 

14 Monoroma Dasi v. Dhirendra Nath, (1930)34 C.W.N. 1087. 

15 Narayan Chandra Dutt v. Bhuban Mohini, 38 C.W.N. 15; AIR. 1934 Cal. 
244. See, in this connection, Radhika v. Amrita, A.I.R. 1947 Cal. 301 
(B.K. Mukherjea & Sharpe, JJ). 

15a Narayan Chandra Dutt v. Bhuban Mohini, 38 C.W.N. 15; A.LR, 1934 Cal, 
244 (Mukherji & Ghosh, JJ). 
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first Shebait, his wife, should she survive him, the next Shebait, and there- 
after his heirs in the order of succession. The wife of the founder died 
during his life-time, and then he made a fresh Arpannama by which he 
appointed a cousin of his as a Shebait of the Debutter after him, and 
after the death of the latter, his sons according to primogeniture. There 
was, in the first Arpannama, no reservation of any power to alter or 
amend the rule of devolution of Shebaitship. It was held that the second 
Arpannama was invalid, and on the death of the founder his legal heirs 
would succeed as Shebaits. “Iwo principles, it seems, have been invoked 
by the Judges in support of the proposition that the appointment, once 
made, cannot be altered unless the authority to make any alteration was 
reserved by the founder. The first is that when the gift or dedication 
to the deity is complete and the founder without any reservation has 
appointed the line of Shebaits, becomes functus officio as founder and 
the only rights which he might retain are those that appertain to the 
office of Shebait.°. His rights as founder being gone, he has qua Shebait 
no right to alter the line of Shebaitship, The other principle which 
seems to have been relied on is that the provision relating to the appoint- 
ment of a Shebait is an integral part of the grant itself and the deity in 
accepting the grant accepts it with the condition, relating to the appoint- 
ment of a Shebait, attached to it. As the grant itself is irrevocable, the 
stipulation attached to the grant also becomes irrevocable.” 

5.15. In Sreepati v. Krishna,* Chakraburtty, J. commented on the 
decision in Gouri Kumari v. Indra” referred to above,’* and the learned 
Judge expressed his view that these provisions regarding appointment of 
a Shebait, relating as they do to the management of the endowment, 
could be altered by the founder provided he has not expressly precluded 
himself from doing so, and provided such alteration does not affect any 
right of property of the Shebait so appointed or the interest of any third 
party. This expression of opinion has been held to be a mere obiter, 
and the decision on the main point has been pronounced to be wrong 
by a Full Bench of the Calcutta High Court.” 


The point seems to have been canvassed in some cases that even 
without reservation, there is, under the Hindu law, a residue of power left 
in the founder after he has made a dedication, and he should be allowed 
in exercise of this residuary power to make a change in the appointment 
of Shebaits, if such a course is Claimed to be just and proper. As I 


16 Vide the observations of Page, J., in Chandi Charan v. Dulat, 30 C.W.N. 930, 


937. 
17 Vide the observations of Mukherji, in Narayan v. Bhuban Mohini, 38 C.W.N. 
1S; sede — 
18 Sreepati v. Krishna, 41 C.L.J. 22. ~ i s Rý 
19 Gouri Kumari v. Indra, (1923) I.L.R. 50 Cal, 197. ` * o> — 
19a Para 5.14, supra. Lik. Abe — — 
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have told you in my first lecture,™* Hindu law givers do admit that the 
dedicator, even after he has parted with ownership in the thing dedi- 
cated, does retain some general powers of control or guardianship over 
it which entitle him to take steps, if necessary, to prevent it from being 
defiled or wasted. Mr. Justice Mitter in Monoroma v. Dhirendra,” 
expressed his opinion that such a right exists only in the case of public 
endowments and not in private Debutter. I do not think that it ts 
stated anywhere that such powers exist in the case of public endowments 
only ; be that as it may, as I have told you already in my first lecture, 
this power is given only temporarily to prevent any misuse of the dedi 
cated property till the person legally entitled to hold it comes and takes 
charge of it. This power cannot possibly be invoked to alter the line of 
succession to shebaitship.~ When a power of revocation has been 
reserved by the grantor, certainly he can alter the appointment previously 
made in exercise of such powers. When the dedication was made by 
two persons jointly and in the deed of endowment a power was reserved 
in favour of both of them to make any alteration with regard to shebait- 
ship. the powers should be exercised jointly by both, and one of them 
cannot exercise them after the death of the other.” 


5.16. In Ramaswami v. Madras Hindu Religious Endowments 
Board> the question was considered whether the founder had the right 
after he had renounced all his rights in the endowment to appoint a 
trustee therefor. After referring to the statement of the law made supra, 
the learned Judges held that when once the founder had appointed a 
trustee and laid down the line of devolution, it was not thereafter com- 
petent for him to alter or revoke it, unless such a right had been reserved 
at the time when the grant was made, and that where the founder had 
renounced all his rights in favour of the Devasthanam Committee, it 
was no longer competent for him to appoint a trustee by a will. In 
Sankatha Pandey v. Brij Mohan Pandey, the founder of the endowment 
had executed a will appointing certain persons as Shebaits after him, 
and later on cxecuted another will appointing a different set of trustces. 
The question having been raised whether the settlor could alter a line | 
of succession laid down by him, it was held that the office of a Shebait 
would yest in the founder or his heirs unless disposed of by them, that 
when once it was disposed of, it could not be altered, unless a power 


20 Manohar v. Bhupendra, 37 C.W.N. 29 (F.B.). 

20a Para 1.47, supra. 

21 See Mandlik Vyavahara Mayukha, page 337. 

.22 Monoroma v. Dhirendra, 34 C.W.N. 1087. 

23 Vide the observation of Mukerji, J. in Narayan v. Bhuban, 38 C.W.N. 15. 
24 Chhotey Lal v. Gopaljee, AJER. T All. 252. 

25- ALR. 1954 Mad. 110. Set ita OS 5b 

26 ALR. 1958 “An. 371. 
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to do so had been reserved at the time of appointment, and that when 
the appointment was made by a will, such a reservation could be implied, 
as, in law, a will could be revoked. 


5.17. It would be clear from what has been said above, that it is 
only the founder who can appoint Shebaits and lay down the line of 
devolution of shebaitship, and once he has made the appointment, he 
cannot alter or revoke the same in the absence of a reservation of power 
to that effect in the deed of dedication. A fortiori a Shebait, as such, 
cannot alter the line of succession to the office of a Shebait as laid down 
by the founder. It may be noted that a person does not necessarily 
become a founder by joining in the deed of endowment. If a Hindu 
widow makes a dedication and the reversioners join in the deed in 
token of their consenting to the transfer, the reversioners do not thereby 
become founders.” Questions of alteration of the line of Shebaits arise 
sometimes when subsequent to the establishment of a  Debutter, 
additional grants of property are made to the foundation by a Shebait 
or any other person interested in the same and the donor in making the 
gift appoints a new line of Shebaits for the management of the property 
dedicated by him. The matter came up for consideration on more 
occasions than one before our courts of law and it is necessary that we 
should discuss briefly the law relating to additional endowments. 

5.18. Additional endowments and alteration of the line of Shebaits.— 
Additional endowments in favour of the family deity are frequently 
made by the descendants of the original owner, who may be the Shebaits 
themselves and obviously such grants are beneficial to the deity. It is 
settled law that the persons who subsequent to the foundation furnish 
additional contributions do not thereby become joint founders, and their 
benefaction is regarded as nothing but an accretion to an existing endow- 
ment. No difficulty arises if such additional gifts are made by a donor 
without any condition attached to it. The gift would become the pro- 
perty of the idol and whoever the donor might be, the existing Shebait 
of the idol would have the powers to manage the property on behalf of 
the idol.” Where, therefore, lands had been dedicated by the State to 
an existing temple, it was held that that did not convert it into a State 
teraple so as to vest the power of appointing Shebaits in the State.” 
Complications are created when the donor, in making the gift, purports 
to give directions which would alter the devolution of the office of the 
Shebait, making the course of succession to depart either from the terms 
of the original grant, or in the absence of a grant, that which is in 
27 Chandra Choor v. Bibhuti Bhusan, A.I.R. 1945 Pat. 261. 

28 Per Mookerjee, J. in Ananda Chandra v. Brojolal, 1.L.R. 50 Cal. 292; 36 

C.L.J. 356. See also Lalit Mohan v. Brojendra, I.L.R. 53 Cal. po} pee 
29 Dayamayi v. Sankar Nath, 42 C.L.J. 30. = 
30 Prem Ballabh v. State of Rajasthan, A.I.R. 1954 Raj. 193. -= -= = 
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accordance with ordinary rules of Hindu law. The question arises in 
such cases, whether in giving effect to the additional gift, effect has to be 
given to the new directions given by the donor regarding the right of 
management of such property. 

In Sripati v. Krishna* one Mangobind who was one of the Shebaits 
and as such held a Pala of worship of certain family deitics made gifts 
of property to the idols on two occasions during his life time, and on 
each occasion instituted a new line of Shebaits who were not the existing 
Shebaits of the deities. It was held by Chakravarty, J. (Greaves, J. 
concurring) that a Shebait for the time being cannot create a new line 
of Shebaits of property already dedicated to an ancestral deity, but he 
could appoint new Shebaits so far as his own endowment was concerned. 
With regard to the position of such a new Shebait, it was held that he 
would be allowed to manage the properties added to the endowment 
and should ordinarily place the income of such properties in the hands 
of the Shebait appointed by the founder. If the original Shebait agrees, 
the new Shebait may act jointly with him. This view was not accepted 
by Page, J. in Lalit Mohan v. Brojendra” There one Gopal Chandra 
Seal who was entitled to a Pala of the worship of his family idols for 
four months in the year, in order to make further provision for the 
endowment, of which he was a Shebait, but not the founder, dedicated, 
by way of an absolute trust, a house property situated in Calcutta. By 
the deed of Arpannama which was executed on 22nd February, 1897. 
Gopal Chandra laid down a new line of Shebaits which was different 
from that laid down by the founder. The question arose whether it 
was permissible for a person, who was a Shebait and not the founder 
to alter the existing line of Shebaits. Page, J. held that apart from 
usage Or a consensus of Opinion among those interested in the worship 
of the idols, in favour of such a course, a Shebait is incompetent of his 
own. will and pleasure to alter the line of Shebaits laid down by. the 
founder or by the common law of the land. It was held further that if, 
the direction in the additional grant relating to a change in the line of 
Shebaits amounted to a condition subsequent, such condition was void 
and the offending provision could be expunged without affecting the 
validity of the gift itself. This decision was affirmed on appeal by 
Rankin, C.J. and C. C. Ghosh, J.“ though it does not appear that all 
the reasons given by Page, J. were accepted by the appeal bench. C. C. 
Ghosh, J., who delivered the judgment, observed that the conflict of 
opinion noticed in the judgment of Page, J. was more apparent than 
real. “It is undoubtedy open,” thus observed the learned Judge, “to 
persons interested in the maintenance and worship of family idols to 


E NE 
32 LL.R. 53 Cal. 251. 
33° 45 GL AT. ER: 


4 
ths 
A 
mg, 
out 
* 
* 





DEVOLUTION 217 


create additional endowments for the benefit of such idols. It is also 
undoubtedly open to such donors to lay down rules for the management 
of the subsequently endowed properties and to nominate the persons 
who should be the managers thereof. But such managers, although they 
may be described by the donor as Shebaits, do not become Shebaits of 
the family idols in the sense in which the Shebaits nominated by the 
original founder are, nor do they become entitled to interfere in the 
management of the original endowed properties.” 

5.19. The question again came up for consideration before a Division 
Bench of the Calcutta High Court consisting of the same two Judges 
to wit Rankin, C. J. and C. C. Ghosh, J., in the case of Ashutosh Seal v. 
Benode Behary.“ In this case also there was a gift of certain additional 
property to the family deity by a Shebait with a condition attached to 
it which varied the line of Shebaits laid down by the founder. The 
Subordinate Judge who heard the suit, relying on the decision of Page |. 
in Lalit v. Brojendra® held that the gift which was an accretion to an 
existing foundation was quite valid, and was not in any way affected 
by the condition relating to appointment of new Shebaits which was 
void in law. This decision was reversed in appeal and Rankin, Œ. J. 
who delivered the judgment proceeded upon a ground which was quite 
different from that adopted in the earlier decision to which also he was 
a party. The learned Chief Justice pointed out that the true principle 
to be applied to a case like this is not to uphold the gift and discard 
the condition attached to it as bad in law. The provisions regarding 
the devolution of the office of the Shebait which was incorporated in 
the additional gift, was in His Lordship’s opinion, not an unessential or 
superadded direction by which the gift was not affected as by a term 
or qualification ; such conditions cannot also be regarded as conditions 
subsequent which are void for impossibility, but rather constitute a part 
of the very texture of the donor’s gift. The true principle according to 
the Chief Justice which would serve as a guide to the decision of such 
cases is that enunciated by the Judicial Committee in Goswami v. 
Romanlalji. The provision relating to Shebaits, being an essential 
condition attached to the additional gift, the idol, or those who are 
entitled to speak for it on earth, would be put to election and would 
have to choose whether the gift together with the condition attached to 
it should be acceped or not. The representatives of the idol if they so 
choose might reject the gift, but if they decide to accept the gift the 
condition attached to it must be observed, They cannot have the gift 
and at the same time repudiate the condition. This decision may thus 
be regarded as settling the law on the point. Ordinarily two questions - 


34 34 C.W.N. 177. 
35. A a ay a. tae 
36 CR- 16 LA. 137. 
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arise for decision in the cases of this description : (1) whether the appoint 
ment of a new line of Shebaits is a condition attached to the additional 
grant and (2) if so, whether the deity or his representatives elected 
to accept or reject the gift. If acceptance is proved the condition musi 
be obeyed. In this case it is further pointed out that a Shebait making 


additions to an existing foundation cannot himself accept the gif: 
with the condition attached to it, even if it be for the benefit of the 
idol. It is the will of the idol which is to decide the matter. Fhe 
question then arises, how is the will of the deity to be expressed. Fhe 


deity can express its desire only through human agents, and obviously 
it is the Shebait who is entitled to speak on its behalf on earth. If the 
Shebait for the time being is himself the donor, the will of the deity 
should be expressed through all those who are interested in the worship 
of the idol, and in the case of family Debutter they would include all 
members of the family, male and female.” Election need not be express, 
it may be implied also. If it is proved that for many years the deity 
enjoyed the rents and profits of the additional properties, and treated 
them as part of the original endowment, a presumption may arise that 
it has elected to accept the gift. 

5.20. As has been said already, if no condition is attached to an 
additional contribution to the Debutter estate, by way of alteration of 
the existing line of Shebaits, the aditional gift simply becomes an accre- 
tion to the existing Debutter, and its management would vest in the 
Shebaits of the original endowment. In Raisundary v. Benode Behary® 
it was held that this was not an absolute rule, and “the question would 
have to be decided with reference to the facts of each case. In this case 
there was division of the turn of worship amongst two branches of the 
founder's family according to which one branch was to worship for 
J9 days every month and the other for 11 days. This arrangement con- 
tinued for many years and then the head of one branch made a will by 
which he directed that on certain eventuality, all his properties should 
be devoted to the worship of the idol. It was held that the intention of 
the testator was not to make a general and absolute gift in favour of the 
idols, but to direct the application of his properties to the carrying on 
of his own turn of worship and consequently succession to the manage- 


ment of the additional properties would follow the line of the heirs of 
the dedicator.. 


_ it is difficult to support this decision on the principles discussed 
above, which seem to be quite well settled. The testator here did not 
attach any condition to the gift he made, by way of directing that the 
mupung men, with regard to the additional properties would remain in 
his own line, and consequently no question of election arose. The 


J7- Vide Promotha v. Pradyumna, L.R. 52 I.A. 245. 
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shebaiti right again vests in law in the whole body of Shebaits, even 
though for purpose of convenience a division of the turns of worship is 
permissible. The contribution made by the testator in this case should 
have been treated as an accretion to and part of the original endowment, 
and the turns of worship agreed to with regard to the original endow- 
ment ought to have been extended to it. It was accordingly held in 
Indol Baldauji v. Medh Rajput Association.“ that properties granted to 
an existing religious institution could only be regarded as an accretion 
to the original foundation, that the grantors did not acquire any right 
of shebaitship by reason of such grant and that the shebaitship must 
follow the line provided by the original founder. 


III. DISABILITIES BASED ON SEX 


5.21. Devolution of shebaitship. Disability of successor by reason 
of casts, sex, age or other disqualification—As shebaitship is pro- 
perty, it devolves like any other property according to, the ordinary 
Hindu law of inheritance. If it remains in the founder, it follows the 
line of founder’s heirs; if it is disposed of absolutely in favour of a 
grantee, it devolves upon the heirs of the latter in the ordinary way and 
if for any reason the line appointed by the donor fails altogether, 
shebaitship reverts to the family of the founder.“ In the matter of 
appointment of a Shebait, the discretion of the founder is unfettered. 
No Hindu would indeed think of appointing a person as manager of a 
temple who is a follower of different religion, but there is nothing in 
law which prevents him from appointing as a Shebait a person of 
different or inferior caste. 

In Southern India, Sudras are managers of several public temples and 
it seems that there is no restriction regarding the appointment of a female. 
The question whether a person is incompetent to succeed to shebaitship 
by reason of sex, age or any other disqualification has come up for 
consideration before our courts On more occasions than one. So long 
as shebaitship was regarded as an office pure and simple, divergent 
opinions seem to have been expressed by the courts on these points. 
Now that shebaitship has been definitely held to be property, much of 
these discussions would have no more than academic value at present ; 
and barring exceptional cases arising Out of special customs or usages, 
we may take it that the right of management of an idol follows the same 
line of succession as any other private property. 


+ 


5.22. Woman’s right to succeed to shebaitship. —As succession to 
shebaitship is governed by the ordinary law of inheritance, it scarcely 
admits of any doubt that a woman can succeed to shebaitship. The 


39 ALR. 1959 Madh. Pra. 330. — — 
40 See Ashutosh v. Binod, 34 C.W.N. 177. — 









Sy 
SENT OFS 


NT OÑ A 
CENTRAL LIBRARY 


220 MANAGEMENT OF DEBUTTER SHEBAITSHIP ITS LEGAL CHARACTER ETC. 


Supreme Court of India has held that shebaitship is ‘property’ within the 
meaning of the Hindu Women’s Right to Property Act ; consequently, in 
a case to which the Act applies, tha widow and the son of the last Shebait 
would succeed jointly to the shebaiti rights held by the latter. It has 
been held further that even if the expression ‘property’ in the Hindu 
Women’s Right to Property Act is to be interpreted as meaning property 
in its common or accepted sense and is not to be extended to any special 
type of property which ‘shebaitship’ admittedly is, as succession to shebait- 
ship follows succession to ordinary secular property the general law of 
succession under Hindu Law to the extent that it has been modified by 
the Hindu Women’s Right to Property Act would also be attracted to 
devolution of shebaiti rights." 

In one of the very early cases on the point” which went up to the 
Privy Council, the right of a female heir to succeed to shebaitship of an 
idol was disputed. The endowment in that case was a private one, and 
Their Lordships of the Judicial Conmmmittee quoted the following passages 
from the judgment of the trial Judge with which they apparently agreed : 
“That the properties in question do not admit of any partition among 
the co-sharers is a fact which must be admitted by me; but I do not sec 
any reason why a widow of the family should be incapacitated from 
superintending the service of the gods. It is not urged by the defendants 
that any such rule has been laid down in the family and that under it 
the widows have been excluded from the above superintendence ; on the 
other hand, among the Hindus, persons belonging to no other caste 
except that of Brahmins can perform the service of a god, with his own 
hands, that is, worship the idol by touching its person. Men of other 
castes simply superintend the service of the gods and goddesses estab- 
lished by themselves, while they cause their actual worship to be 
performed by Brahmins. Thus, when persons of the above description 
can conduct the service of idols in the above-mentioned manner, why 
should not the widows of their family be able to carry on worship in a 
similar way ?.........” 


In another case” decided by the Calcutta High Court, the matter, 
it seems, was approached from a different standpoint. There a female 
plaintif laid claim to shebaitship of certain Debutter property as heir 
to her husband who was the last Shebait, and one of the questions raised 
was whether a woman could succeed to shebaiti rights. The learned 
Judges did not accept the view that females by reason of sex were 
excluded from succession to shebaitship, but they held nevertheless that 
having regard to the history of this particular endowment, the plaintiff 
could not prove affirmatively that succession to shebaitship in the past, 


41 Angurbala v. Debabrata, ALR. 1951 S.C. 293. _ 
42 Radhamohan v. Jadoomonee, 23 W.R. 369. 
43 Jankee v. Gopal, I.L.R. 2 Cal. 365. = — 
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was governed by ordinary Hindu Law. This decision was affirmed by 
the Judicial Committee and Their Lordships seem to have taken the view 
that succession to shebaitship would in the first instance depend upon 
the provisions made in the grant, and failing such directions of the 
grantor it would be regulated by usage. Unless therefore an usage was 
proved, according to which devolution of shebaitship would take place 
according to the ordinary rules of inheritance, these general rules would 
not apply. On the actual facts of the case the decision can probably be 
justified, but having regard to the subsequent development of law on the 
point it could not be stated as a broad proposition of law that the 
ordinary rules of inheritance would not govern succession to shebaitship 
unless a usage to that effect is proved to exist. The true view is that 
the ordinary rules would apply unless a usage to the contrary is 
established. 


5.23. In Kalipada v. Palani Bala the nature of the estate taken by 
a widow when she succeeds to the office of shebaitship was considered 
in some detail. The facts were that one Haran who held a share in the 
office of a Shebait died leaving as his heir his widow Rajlakshmi. She 
transferred the right of shebaitship to a stranger by a deed dated 7-11-1921. 
Shortly after her death which took place on 22-12-1943 the reversioners 
filed a suit for recovery of possession of the one-third share in the shebaiti 
right which had belonged to Haran. The contention of the defendant 
was that when Rajlakshmi inherited the office, she did not hold it with 
the limitations of a widow’s estate under the Hindu law, that she had 
all the powers which a male Shebaiti would have in respect of the office 
and that as the alienation of shebaitship was illegal, the possession of the 
transferee was adverse from the date of the alienation and that the suit 
was barred by limitation. Rejection this contention, B. K. Mukherjea |. 
(as he then was) delivering the judgment of the court observed : “What- 
ever might be said about the office of a trustee, which carries no beneficial 
interest with it, shebaitship, as is now well settled, combines in it both 
the elements of office and property. As the shebaiti interest is heritable 
and follows the line of inheritance from the founder, obviously when the 
heir is a female, she must be deemed to have, what is known, as widow's 
estate in the shebaiti interest. Ordinarily there are two limitations upon 
a widow’s estate, In the first place, her rights of alienation are restricted 
and in the second place, after her death the property goes not to her 
heirs but to the heirs of the last male owner. It is admitted that the 
second element is present in the case of succession to the rights of a 
female Shebait. As regards the first, it is-quite true that regarding the 
powers of alienation, a female Shebait is restricted in the same manner 
as the male Shebait, but that is because there are certain limitations and 
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restrictions attached to and inherent in the shebaiti right itself which 
exist irrespective of the fact whether the shebaitship vests in a male 
or a female heir.” It was further held that though the alienation of a 
religious office in favour of a stranger was void, as Rajlakshmi took 
only a widow's estate in the office, the possession of the alienee did not 
become adverse during her life-time and that the suit accordingly in 
time. 

5.24. It is a custom prevailing in many parts of India that even a 
Brahmin woman is not capable of performing certain religious rites 
associated with the worship of a deity. This disqualification by itself 
cannot stand in the way of her succeeding to shebaitship. A Shebait is 
not bound to worship the deity personally, and in cases where the founder 
or Shebait does not belong to the twice born castes, the actual worship 
has always to be performed by employing a Brahmin priest. The 
position may however be different where the peculiar doctrines of a sect 
may preclude a woman married into a different sect from performing the 
duties of the temple or religious institution belonging to the former sect. 
The disability in such cases arises not because the heir to the last Shebait 
is a woman but because she having been taken into another family by 
marriage is not competent to hold the office of the Shebait of the religious 
institution belonging to the family of her birth. This is illustrated by 
the decision of the Judicial Committee in Mohanlalji v. Gordhanlalji.° 
This case arose out of a suit for establishment of a shebaiti right and for 
possession of a temple belonging to the Ballavacharya Gosains, founded 
by one Muttuji, the maternal grandfather of the plaintiff's appellants. The 
defendant respondent resisted the suit alleging that the ordinary Hindu 
law was not applicable, and that daughter's sons were excluded by custom. 
The contention of the defendant was given effect to, and it was held that 
the rule, that all the heirs of the founder succeed to shebaitship, as laid 
down in Goswamee Sree Greedhareejee v. Raman Laljee” was, as there 
implied, subject to the condition that the devolution in the ordinary line 
of descent is not inconsistent with or opposed to the purpose the founder 
had in view in establishing the worship. In the present case the plaintiffs 
being Bhats and not belonging to the Gossain Kul were not competent to 
be Shebaits of a Ballava temple where the rites were performed according 
to Ballava rules which the plaintiffs admittedly could not perform. To 
allow their claim would defeat the very purpose which the founder had 
in view in creating the endowment. Following this principle, in a recent 
case, the claim of a married daughter of the last Shebait to succeed to 
the office was dismissed on the ground that she had passed out of the 
family.“ Subject to these exceptions which rather prove the rule, we 
46 L.R. 40 LA. 97 
47 LR: 16 LA. 137. RECA 
48 Sankareswar V. Bhagabaty, A.I.R. 1949 Pat. 193, i 
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may take it to be a settled doctrine that a woman is not disqualified by 
reason of her sex to succeed to the rights of Shebait of an idol according 
to Hindu law. When a woman succeeds as a Shebait she takes like a 
Hindu female heir a limited interest in the shebaiti right; in the sense 
that after her death, the next male heir of the last Shebait succeeds to 
the office.” 


5.25. Can a woman succeed to a purely religious or priestly office ? 
Degraded social position of Archakas amongst the Hindus.—The question 
has been raised in several cases** whether a woman even though not 
disqualified to succeed to shebaitship can inherit a purely religious or 
priestly office to which emoluments might be attached. To public 
temples, particularly in Southern India, there are attached hereditary 
priests who are called Archakas, who hold grants of land of considerable 
value made in their favour by the founders. As was pointed out by 
Shesagiri Ayyer, J. in Annaya Tantri v. Ammakka,” Brahmins who per- 
form worship of deity as hired priests in consideration of money given 
by another are considered to be degraded in Hindu society. Thus, the 
sage Satatapa says “A vipra (Brahmin) who performs pooja for the sake of 
money for a period of three years is known as the Devalaka; such a 
person becomes incompetent to participate in the usual Havya and 
Kavya rites enjoined on Brahmins.” 

“A vipra who, though he may be well versed in the four Vedas is 
desirous of getting money, and who performs the worship of the gods for 
the sake of another will be considered equal to a Chandala.” As Archakas 
are thus looked down upon by the Hindu society, it was necessary for 
the founders to offer liberal grants of land and promises of other per- 
quisites to induce them to accept the position of priests. These grants 
of land were intended and in most cases expressed to be from generation 
to generation. The question is whether a female descendant who by 
reason of her sex cannot perform the rites of worship herself could succeed 
to the office of the Archaka and claim the emoluments attached to the 
office. 


5.26. In Sundarambal v. Yogavanagurukkul’ it was held by Sadasiva 
Ayyer, J. to be a settled custom that females by reason of their sex are 
permanently disqualified from performing the duties of an Archaka in 
a Saivite temple. It was held further that she cannot inherit the office 


and enjoy the emoluments whilst at the same time delegating the duties | 


to others. 
This decision was overruled by a Full Bench of the Madras High 


49 Anuragi v. Parmanand, A.LR. 1939 Pat. 1. l ; l =? 
49a For Supreme Court decisions see para 5.27, infra. 
50 I.L.R. 41 Mad. 886 (F.B.). f 
] I.L.R, 38 Mad. 850. y 
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Court in Annaya Tantri v. Ammakka, which arose out of a reference 
made by Shesagiri Ayyar and Napier JJ., disagreeing with the views 
expressed in Sundarambal v. Yogavanagurukkul? and it was held by a 
majority of the Judges (Sadasiva Ayyar, J. dissenting) that according to 
the practice and precedents obtaining in the Madras Presidency, a Hindu 
female is not incompetent by reason of her sex to succeed to the office 
of Archaka in a temple and to the emoluments attached thereto. 


In the order of reference Shesagiri Ayyer, J. critically examined the 
reasons given by Sadasiva Ayyer, J. in favour of the view that female, 
who by custom was incapable of performing religious rites, should be 
held incompetent to inherit the religious office. 


“It may be assumed,” thus observed ‘the learned Judge, “that the 
donors were not over-anxious to make hereditary grants to the donees’ 
family without regard to the latter's capacity to perform religious 
worship; but the law would not have permitted them to stipulate that 
the property shall be enjoyed only by those competent to minister in 
the temple. They must have trusted to chance to see that the descendants 
of the donees carried on the good work for which their predecessors were 
given grants. Mr. Justice Sadasiva Ayyer asks why, if that must be 
presumed to have been the intention of the donor, should the inheri- 
tance go to persons who by themselves are incapable of discharging their 
duties. The answer is that courts and even legislatures must trust to 
the same chance which the founders calculated upon when they endowed 
the Archaka office. What reason have courts for holding that a reversioner 
would be a more welcome minister of religion that the Gumasta employed 
by a widow to perform the services? It would be an ideal to be sought 
after if the community interested in temple worship were to be permit- 
ted to select on the death of an Archaka, a person competent to fill his 
place. Even in this view, there is no guarantee that a nominee of the 
community would be a better Arckaka than the proxy of the widow.....- 
Under such circumstances, there cannot be much room for doubt that 
society would prefer that the secular rights with the obligations to do or 
get done the spiritual duties should vest in the line of heirs to whom 
private property would descent.” 


Wallis, C.J. who presided over the Full Bench, based his judgment 
mainly on usage relating to the Archakas as it prevails in the Madras 
‘Presidency. “It is not disputed,” thus observes the learned Chief Justice, 
“that in this part of India the user in the case of temple Archakas is that 
_ the office is hereditary and descends in the ordinary course of succession 

to women who are not themselves competent to perform the duties of 
the office by ministering in the temple and perform them by deputy...--- 
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We should not in my opinion be justified in overruling...... the numerous 
decisions of this court in which the usage has been recognised and 
enforced, unless its mischievous character had been established beyond 
all doubt or controversy.” This view can be said to be the accepted view 
in all courts in India. As a matter of fact there is no decided authority 
earlicr than Sundarambal v. Yogavangurukkult where it has been held 
that a female is not entitled to inherit a priestly office and its emolu- 
ments. The weight of authorities is obviously in fayour of giving females 
the right to hold religious office.’ It should be noted that even accord- 
ing to Sadasiva Ayyer, J. a woman would not be incapacitated from 
succeeding to shebaitship which inyolves no performance of religious 
duties by the Shebait personally. 


5.27. The right of a female heir to succeed to a religious office has 
since been considered by the Supreme Court in Raj Kali Kuer v. Ram 
Rattan. In that case a widow claimed to succeed to the office of Pujari 
as heir to her husband. The court, while observing that it was well 
established that women were under incapacity to discharge in person the 
duties of a Pujari, held that there was no reason why they should not 
get them performed through a deputy. It was accordingly held, on a 
review of the authorities, that the widow was entitled to succeed to the 
office of a Pujari and share in the emoluments after getting the services 
performed by a deputy. 54 


IV. OTHER DISABILITIES 


5.28. Other disqualifications regarding succession to shebaitship.— 
As regards other disqualifications which would incapacitate a person 












from inheriting shebaiti right, it may be stated generally that those 
physical and mental defects which exclude a person from inberijang j = 
under the ordinary Hindu law would exclude the right to succe ed Tonea: 
shebaitship as well. It would be necessary therefore that these * wis 
of exclusion should exist at the time when the succession- opens == 


subsequent disqualification would not occasion forfeiture of rights ; 
acquired.” 


Under Hindu law persons who are born blind, deae. or dumb or are 
devoid of any limb or organ cannot inherit any proper y 
to be a ground of exclusion need not be congenital ; it is € 
existed at the time when the succession opened. — 
a man from inheritances proidndss it is, o a virulent or in 


7 








CENTRAL LIBRARY s 
226 MANAGEMENT OF DEBUTTER—SHEBAITSHIP——ITS LEGAL CHARACTER ETC. 


An unchaste wife cannot succeed to her husband's estate, but once 
the estate has vested in her—which could only be if she was chaste 
at the time of her husband’s death—it cannot be divested by her subse- 
quent unchastity... Under the Dayabhag law not only the wife but all 
other female heirs must be chaste to entitle them to succeed to the 
property of a male. Under Mitakshara, the disability atttaches to the 
wife alone.*® 

All these rules would be applicable to devolution of shebaiti right, 
A person therefore who was of sound mind when shebaitship devolved 
upon him would not forfeit his rights by subsequently becoming insane.” 
In Vidyapurna v. Vidyanidhi® the question arose whether the Mohant of 
a religious institution would cease to be a Mohant by reason of his subse 
quent becoming a lunatic. The plaintiff in that case claimed the headship 
of a “Mutt” by virtue of an appointment made by a certain authority, on 
the previous Mohant having been adjudged a lunatic. If the lunacy of 
the Mohant was a ground of forfeiture of his rights, the plaintiff would 
succeed in the suit assuming that the person who appointed him had the 
requisite authority to do so; but if on the other hand there was no vacancy 
on account of the lunacy of the Mohant the plaintiffs suit would fail. 
The trial court held that there was no vacancy by reason of the lunacy 
of the Mohant and the decision was upheld on appeal by the Madras 
High Court. The two learned Judges who heard the appeal delivered two 
separate but concurring judgments in which they elaborately discussed 
the legal position of the head of a “mutt”. For our present purpose, 
these discussions are not material, but it would be useful to quote the 
following passages from the judgment of Bhashyam Ayyangar, J. where 
the tearned Judge gives his reasons as to why unlike trustees, a new 
Mohant cannot be appointed when the existing Mohant became incapable 
of acting by reason of unsoundness of mind. “I am, however, of opinion”, 
thus observes the learned Judge “that the head of a Mutt as such is not 2 
trustee in the sense in which that term is generally understood in the law of 
trusts, and the decision of the question under consideration cannot 
therefore properly be governed by the principles regulating the appoint- 
ment of new trustees or by analogies derived therefrom. I may also add 
that in the case of hereditary trustees in India and other trustees having 
a beneficial interest in the trust property, the principles of the English 
law of trusts—embodied in the Indian Trusts Act—as to the appoint- 
ment of new trustees, when a trustee becomes incapable of acting by 
reason of unsoundness of mind are inapplicable.’ This reasoning, if I 


A Mulla's Hindu Law, llth Ed. p. 101 sec. 96; Moniram v. Kolitani, I.L.R. 
ae Cal. 776: L.R. 7 I.A: 115. 
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may say so, is perfectly sound, but it is somewhat curious that the learned 
Judge while holding that Mohant does not forfeit his rights by reason of 
lunacy made a distinction in the case of Dharmakarta or manager of an 
idol, and expressed the opinion that the Dharmakarta of a temple would 
lose his rights in ease of lunacy. According to the learned Judge the 
reason for this distinction is that in the case of temple the ideal person 
is the idol itself while in the case of Mutt the ideal person is the office 
of the spiritual teacher which has the same legal status as a corporation 
sole in English law. A Mahant is not a mere trustee, he has an estate 
for life in the permanent endowments of the Mutt, and an absolute 
property in the offerings. It is presence of this personal interest which 
would distinguish him from a mere trustee under the English law who 
weuld lose his office the moment he is found incapable of discharging 
his duties. So far as the Dharmakarta of a temple is concerned, the 
learned Judge observes that he is a mere custodian of the property which 
vests absolutely in the deity, and as he has no beneficial interest in the 
endowment his incapacity to perform his duties should work forfeiture 
of his rights. This expression of opinion is undoubtedly an obiter as no ~ 
question arose in the case as to whether a Dharmakarta would lose his 
rights if he subsequently became insane, and the actual decision is certainly 
right to which no exception can be taken. Still it must be pointed out 
that the opinion expressed by the eminent Judges regarding the legal 
position of a Dharmakarta cannot be supported in view of the subsequent 
pronouncement of the Judicial Committee in Vidyavaruthi v. Balusami." 
As the law has been laid down by the Judicial Committee, the Mohant of 
a Mutt as well as the Shebait or Dharmakarta of a temple, are both 
managers and not trustees in the English sense, and the ideal person 
in which the endowed property is vested is the institution itself in one 
case, and the idol in the other, Then again both the Mahant and the Pea 
Shebait have personal interest in the endowed property which depends 
on usage or terms of the grant. It is this personal interest which | 
certainly distinguishes a Mohant from a mere office holder, but this 
personal interest is present in the case of a Shebait as well, and that is 
why shebaitship has been held to be property. A Division Bench of t 
Calcutta High Court has now held on a review of all authorities that 
Shebait does not forfeit his rights by. reason of his TA es becom | 
a lunatic.“ But if a Shebait becomes a lunatic or is otherwise i 
of doing his duties, who is to exercise his functions so long a: 
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of the spiritual functions of the office, and the management and preserva 
tion of the endowment and its income is to provide a suitable agency 
for the purpose. The learned Judge is of further opinion that when 
a court of law has already appointed a manager of the lunatic, that 
Manager might take charge of the endowed property on behalf of the 
lunatic and provide for conduct of necessary worship and religious cere- 
monies of the institution by appointing persons duly qualified for the 
purpose. 

5.29. Shebaitship and change of religion.—Does a change of religion 
operate as a disqualification in the matter of succession to shebaiti right ? 
Under the old Hindu law apostasy was certainly a disqualification in 
the heir and excluded him from inheritance. This was removed by 
Act XXI of 1856, and with regard to ordinary property the fact that 
a Hindu has become a convert to some other religion does not entail 
forfeiture of his heritable rights. The question is whether the same 
principles should apply to devolution of shebaitship as well. Obviously 
the secular duties of a Shebait can be performed even by a Christian or a 
Mahommedan, and as regards spiritual duties the Hindu law allows 
the Shebait to perform them through a proxy or substitute. But even 
then in the matter of carrying on the worship of a deity. the intentions 
of the founder have got to be given effect to as far as practicable. A 
pious Hindu when he establishes a deity cannot possibly conceive of 
its sheba and puja being carried on under the supervision of a non-Hindu. 
Usages do exist in almost all Hindu religious institutions and if succession 
of a non-Hindu Shebait is contrary to such usage, it cannot certainly 
be allowed.” But when a successor is a Hindu, the mere fact that he 
belongs to the Aryasamaj and does not believe in idol worship is not 
material. It is enough if the rites are performed by a duly qualified 
person."° 

5.30. Shebait’s right of nominating his successor.—The founder of 
an endowment can always confer upon a Shebait appointed by him the 
right of nominating his successor. Without such authority expressiy 
given to him, no Shebait can appoint a successor to succeed to him in 
his office. The power of nomination can be exercised by the Shebait 
either during his lifetime or by a will, but he cannot transfer the right 
of exercising this power to another. person.” 

5.31. Extinction of the line of Shebaits——When the line of Shebaits 
laid down by the founder is extinct, or when the Shebait to whom a 
power of nomination is given does not exercise the power, the manager- 
ship reverts to the founder who endowed the property or his heirs.’ 
15 See in this connection Venkatachalapati v. Subbarayadu, 1.L.R. 13 Mad. 293. 
16 Issur Radhakanta v. Khettra Ghosh, A.I.R. (1949) Cal. 253. 

17 Rup Narain v. Junko, 3 C.L.R. 112- - 
18 Sabitri Thakurani v. F.A, — LL.R. EE Pat 359; Jagannath v. Ranjit Singh, 
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In case the line of Shebaits is extinct, there is always an ultimate 
reversion to the founder or his heirs, and strictly speaking, no escheat 
arises so far as the devolution of Shebaitship is concerned. But cases 
may theoretically be concerned where the founder also has left no heirs; 
and in such cases the founder’s properties may escheat to the State 
together with the endowed property. In very rare circumstances like these, 
the right of the State would possibly be the same as those of the founder 
himself, and it would be for the State to appoint a Shebait for the 
Debutter property. It cannot be said that the State receiving a dedicated 
property by escheat can put an end to the trust and treat it as secular 
property. 

Some observations occur in the judgment of Muthuswami Ayyar and 
Shephard, JJ. in Mallan v. Purusothoma,*® which would seem to suggest 
that the Government getting the property by right of escheat can put 
an end to an arrangement made by the original owners under which 4a 
certain property was kept undivided for being used for the worship of 
a deity. There is, however, no finding in this case that the property 
was actually dedicated to the deity, and from the observations of the 
High Court it appears that there was only a personal arrangement between 
the co-sharers under which it was excluded from partition. 





V. ‘TRANSFER OF OFFICE— GENERAL OBSERVATIONS 


5.32. Shebaiti right not alienable in law.—Although Shebaiti right 
is heritable like any other property, it lacks the other incident of pro- 
prietary right, viz., the character of being freely transferable by the 
person in whom it is vested. The reason is that the personal proprietary 
interest which the Shebait has got is ancillary to, and inseparable from, 
his duties as a ministrant of the deity, and a manager of its temporalitics. 
As the personal interest cannot be detached from the duties, the transfer 
of Shebaitship would mean delegation of the duties of the transferor— 
which would not only be contrary to the express intentions of the founder, 
but would also contravene the very policy of law. A transfer of Shebait- 
ship or, for the matter ‘of that, of any religious office has nowhere 
been countenanced by Hindu lawyers. 

5.33. The leading pronouncement on this point is the decision of 
the Judicial Committee in Rajah Vurmah v. Ravi Vurmah.™ In that 
case, the appellant Rajah claimed the uraima right of the Tracharmana 
agoda and its subordinate chetroms under an assignment from the four 
urallers of that religious foundation. The assignment in question was 
dated the 10th of May 1868 and was executed by the four urallers in 
favour of the appellant. It recited that the Pagoda and its dependent 
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institutions belonged to the wralers and the latter had incurred debts 
to the extent of Rs. 46,000. As the Rajah paid this sum of Rs. 46,000 
for the satisfaction of these debts, and a further sum of Rs. 10,000 to 
the urallers personally, the latter transferred all their rights to the Rajah. 
The Rajah got possession of the landed properties, but could not get 
certain jewellery belonging to the Pagoda, the claim to which was resisted 
by the respondent. This led to the institution of the suit. It was held 
by the Judicial Committee in concurrence with the decision of the courts 
below that the suit must fail inasmuch as the assignment was void in 
law and could not create any rights in favour of the appellant. An 
assignment of a religious office, for the pecuniary benefit of the holdo 
of the office, was held to be against public policy and contrary to the 
express intentions of the founder. Such transfer, it was pointed out, 
would amount to a delegation of delegated authority, and, being against 
public policy, could not be sanctioned on the footing of custom. his 
decision has been followed in numerous cases all over India and its 
propriety has never been questioned in any subsequent decision. 
5.33A. Transfer of Shebaitship—Gift or will.—-The principle found 
illustration in a Calcutta case,™ 
feature of a shebaiti right is that it cannot be absolutely alienable like 


where it was held that the distinctive 


other properties, inasmuch as it is an office enjoining certain religious 
and spiritual duties to be performed. At the same time, as there is an 
element of property also in the concept of a shebaiti right, the view that 
it cannot be transferred at all, cannot be accepted. 

After a review of the case law, the limitations under which such 
transfer is permissible, were set out as follows : 

(a) The transfer of shebaiti right is permissible if such transfer 
is not contrary to the intentions of the founder as expressed in the deed 
of endowment, unless an ancient or reasonable custom or usage has 
been followed to the contrary. 

(b) Where there is perpetual or hereditary line of succession. of 
shebaitship prescribed by the founder in his deed of endowment, a 
particular Shebait cannot change the line of succession by any deed of 
transfer unless the Shebait transfers the totality of bis rights in favour 
of the succeeding Shebait or Shebaits during his life-time. 

(© A transfer of a shebaiti right is also permissible for the benefit 
of the idol or the deity or for imperious necessity under special circum- 
stances. = 
: 4 5.34. _ The same principle applies to lease and mortgage of a religious 
office —It may be noted that in Rajah Vurmah’s case,™” the transfer was 
by way | of sale ; the same ‘pr inciple; it is held, would be applicable when 
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the transaction is by way of lease or mortgage. In Ayancheri v. Acholathil,” 
there was a transfer of a right to manage a Malabar temple and its lands 
by way of lease for a sum of money, and the court pronounced the 
transaction to be illegal. 


In Lakshmana Swami v. Rangamma, the holder of an office attached 
to a temple mortgaged his right to the office together with other property, 
and in a suit to enforce the mortgage a compromise was arrived at by 
the mortgagor, who agreed that his right to the office and its emoluments 
should be sold in satisfaction of the mortgage debt. A decree was passed 
in terms of the compromise ; and when the decreé was put into execution, 
objection was raised that the compromise being unlawful, a decree based 
on the same was incapable of execution. This contention was upheld 
and the High Court dismissed the application for execution on the 
ground that the decree was a nullity, being passed by the court without 
jurisdiction. “Che propriety of this decision is open to doubt. 

It seems plain that the court which recorded the compromise and 
passed a decree on the basis of the same had jurisdiction to decide whether 
the compromise was lawful or not. If it erred in its decision the proper 
course for the aggrieved party was to challenge it by way of appeal. 
The executing court had clearly no jurisdiction to go behind the decree. 
It will be noticed that this comment does not disturb the validity of the 
proposition of law that a compromise which directs the sale of a religious 
office should not be sanctioned by a court. 


5.35. A compromise which directs alienation of religious office is 
unlawful and cannot be recorded.—In Surdarambal v. Yoganvanaguruk- 
kul? there was a suit instituted in respect of half share in the Archaka 
right of a Siva temple; pending the suit- the parties entered into a 
compromise by which one of the parties alienated, for a pecuniary benefit, 

portion of his right to the office in favour of the other party (who 
was a female) and the latter applied to the High Court to pass a decree 
in accordance with the compromise. It was held that the compromise 
was not lawful and no decree should be passed in accordance with it 
under Order 23,: Rule 3, Civil Procedure Code. Sadasiva Ayyar, J. i 
course of his judgment reiterated the proposition ob law enunciated 
Their Lordships of the Judicial Committee that “an alienation of a 
religious office by which the alienor gets a pecuniary benefit cannot be 
upheld even if a custom is set up sanctioning such alienation.” 


gah * 


Where a purchaser of the shebaiti right: got into possession of the 
office pursuant to the sale, it was held that as the wansfer was void, his 


20b Rajah Vurmah v. Ravi Vurmah, para 5.33, supra. 
21 Ayancheri v. Acholathil, LL.R. 5 Mad. 89. 

22 Lakshmana Swami v. Rangamma, AEs 26 Mad: 31 
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possession was adverse to the Shebait, and that having been in possession 
for the statutory. period, he acquired a right to the office itself by 
prescription.™ It was held in Bansidhar v. Upendra Mohan,* that where 
the transfer was made by the founder who happened to be the first 
Mutawalli it was not void, but held good during the life-time of the 
founder, and that the possession of the transferee became adverse to the 
persons entitled to the office under the original deed of settlement only 
after the life-time of the founder. It is submitted that an alienation of 
the office of Shebait would be void, whether the alienating Shebait is 
the founder or some other person appointed by him. 

5.36. Involuntary alienation of shebaiti right is invalid.—In Srimal: 
Malika Dasi v. Ratanmoni,™ a Shebait mortgaged his Pala or turn of 
worship in favour of a stranger. In a suit to enforce the mortgage it 
was held that the mortgage was illegal and the mortgagor was not preclud- 
ed from raising the question by way of defence in he suit. If private 
alienation of religious office is bad, involuntary alienation must be 
regarded as still worse. This has been held from very early time by 
the Calcutta High Court.” The main reason put forward is that the 
purchaser of the rights of the Shebait may be of different religion and 
may not be competent or disposed to perform the services, and thus the 
object of the endower in creating the endowment may be defeated and 
rendered null and void. 


VI. ‘TRANSFER OF OFFICE— EXCEPTIONS 


5.37. Exceptions to the general rule against alienation of shebaiti 
right.—Though the general proposition laid down in the cases referred to 
above has never been disputed, yet there are decisions of different High 
Courts in India in which the rule against alienation of shebaiti right 
has been relaxed to some extent by reason of certain special circum- 
stances. These circumstances may be conveniently grouped under three 
heads: (1) Where the transfer is not for any pecuniary benefit, and 
the transferee is the next heir of the transferor or stands in the line 
of succession of Shebaits and suffers from no disqualification regarding 
the performance of the duties. (2) When the transfer is made in the 
interests of the deity itself and to meet some pressing necessity. (3) When 
a valid custom is proved sanctioning alienation of shebaiti right within 
a limited circle of purchasers, who are actual or potential Shebaits of 
the deity or otherwise connected with the family. I propose to take 
up these three things one after another. 


24 Bala Krishna Kar v. Ganesh Prasad, 1.L.R. (1952) Cuttack 81. 


25 ELR. (1952) 31 Pat. 382. - 


26 1 C.W.N. 493. 
27 Jaggannath v. Krishna Parana, 7 W.R. 266 ; Dabo Misser y. Srinibash, 5 B.L.R. 
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5.38. Alienation in favour of next Shebait or one in the line of 
succession or to a co-shebait.—On the first point, there seems to be some 
divergence of judicial opinion. The Bombay High Court has definitely 
decided that an alienation of shebaiti right is valid if the alienee stands 
in the line of succession of Shebaits and is not disqualified to discharge 
the duties. 


The leading decision on this point is that in Mancharan v. Pran 
sankar® where reliance was placed on an earlier decision of the same 
High Court in Sitaram Bhat v. Sitaram” In Mancharan v. Pransankar™ 
the alienation was of the right to worship a goddess and receive a share 
of the offerings by the holder of the office to his sister's son, who was 
in the line of succession. The alienation was upheld. Mr. Justice 
Melville in delivering judgment points out that two considerations which 
are urged against the validity of such alicnation are: (1) that such 
transfer is against the presumed intention of the founder, and (2) that 
the alienee might be a person unwilling or incompetent to perform the 
spiritual services. Neither of these grounds apply when the transferee is 
in the line of succession of Shebaits and suffers from no disqualification 
regarding the performance of the duties. In the earlier case of Sitaram 
Bhat v. Sitaram Ganesh? the transfer was to the grandchildren of the 
holder of the office, who were eventually to succeed to the transferor as 
his heirs, and the grandfather did not really do more than relinquish his 
interests in their favour. There was also evidence of previous dealings 
with the office of a similar character which was relied upon as indication 
of an usage justifying the alienation. The view of the Bombay High 
Court as laid down in Mancharan’s case has not been accepted in its 
entirety by other High Courts in India. 


Apart from any question of custom the Madras High Court recognies 
only one exception to the rule against alienation of religious office, and 
that is where the transferee is the sole and immediate successor of the © 
holder of the office who makes the transfer. In Kuppa Gurakal v. 
Dorasami,® there was sale of religious office to a person who was not in — 
the line of office, but was otherwise qualified to perform its duties. This * 
was held to be invalid. “It is argued”, so runs the judgment, “that in 
the present case the alienee is of the same caste and sect as the fz r 
of the alienor, and that no objection as to fitness to perform the wo rshi J 
exists in this case. But we are not’ disposed to hold that this of it se! 
will validate such an election. To hold so would lead to public misi 
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them to give a dishonest recognition to qualifications, which, in fact, 
were not the qualifications demanded by the nature of the office.” 

In Narayayana v. Ranga, the office of a pujari was hereditary in the 
plaintiff's family, the last incumbent being the plaintiffs uncle. In 1880 
he transferred the office to plaintiff's father, in succession to whom the 
plaintiff claimed the right. The High Court called for a finding as to 
whether the plaintiffs father was the sole heir and next in succession 
to the last Shebait. The finding was that he was not the sole heir, and 
he had three other brothers who were the immediate heirs along with 
him. On this finding the court held that the transfer of the office to the 
plaintiffs father was invalid. “Unless the alienee is the sole heir,” thus 
observed the court, “the alicnor might be under the temptation to make 
the office the subject of bargain and thereby defeat the intentions of the 
founder.” This view has been affirmed in subsequent cases, and the 
opinion of the Madras High Court definitely is that in the absence of a 
special usage, the alienation of a religious office would not be valid, it 
made in favour of any person other than the sole and immediate heir of 
the transferor." 

5.39. So far as the Calcutta High Court is concerned, the decisions are 
not quite uniform, but the trend of authorities seems to be more in favoui 
of the Madras doctrine than that of the Bombay High Court. In one of 
the earliest cases of the Calcutta High Court” one of the members of a 
joint Hindu family who was a joint Shebait of a deity transferred his 
turn of worship together with its emoluments to a person who was a 
stranger to the family but being a Brahman was not incompetent to 
perform the services of an idol. The alienation was held to be invalid. 
“It is of the essence of a family endowment of the Hindus,” thus observed 
the learned Judges, “that no stranger shall be permitted to intrude himseif 
into the management of the endowment.” The deed, it was said, could 
be valid during the life-time of the assignor, as the latter was competent 
to carry on the worship so long as he was alive, through a proxy, but it 
could not be operative after his death. In Gobind Kumar v. Debendra 
K. Roy. the ante-alienation doctrine was applied in all its rigour and a 
Shebait was held incapable of transferring his rights even to a co-shebait 
or to one who was next in succession to the transferor. The point was 
considered again in Nirod Mohini v. Shibdas* where the owners of a 
turn of worship of an idol transferred the same to a co-shebait, the latter 
being on account of his place of residence and other advantages, better 
able to perform the sheba than the transterors. It was held that in view 


33 LL.R. 15 Mad. 183. 

34 Muthu Kumar Shami v. Sabbaraya, A.I.R. 1931 Mad. 505. 

35 Ukoor Das v. Chander Sekhar Das, 3 W.R. 152. | 

36 12 CW.N. 9B: ~- TO 
37 ILR. 36 Cal. 975. | 
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of the special circumstances of the case, viz. (1) that the alienation was 
not for pecuniary gain, (2) that it was in favour of a co-shebait who had 
more interest in the worship than anybody else; and (3) that the 
arrangement was clearly beneficial to the deity, the tramsaction could 


be upheld. The learned Judges in arriving at their decision relied upon 
the pronouncement of the Bombay High, Court in Mancharan v. 
Pranshankar® and certain observations occurring in Khetra Chandra 


Ghosh v. Haridas and Rajeswar Mullick v. Gopeswar Mullick® In 
course of his judgment in Mahamaya v. Flaridas® it was observed by 
Mookerjee, J. that “there is authority for the proposition that alienation 
of a religious office may be validly made in favour of a person standing 
in the line of succession and not disqualified by personal unfitness” and 
in connection with it the learned Judge referred among others to the 
cases of Mancharan v. Pranshankar® and Nirod Mohini v. Shibdas® 
referred to above. The observation could not have any higher authority 
than a mere obiter, as it was not necessary for decision of the case, where 
the point for consideration was whether a custom for transfer of Palas 
of the Kalighat temple within a limited market was established by 
evidence and if established was valid in law. In Mancharan v. 
Pranshankar* no question of custom was raised and the point for decision 
was whether under the general rules of Hindu law, there could be 1 
transfer of religious office in favour of one who stood in the line of 
succession of the holder of the office. It is to be noticed that in the 
subsequent case of Radharani v. Doyal the observations of Mr. Justice 
Mookerjee point to the conclusion that the alienation of shebaitship in 
favour of one who stands in the line of Shebaits can be supported only 
on the footing of a custom. Srictly speaking, there is no specific 


authority of the Calcutta High Court, where apart from any custom, a ~ 


transfer of shebaitship to one in the line of Shebait has been held to be 
valid.“ Of course when the transferee is the sole and immediate heir of 
the transferor, the transfer can be looked upon as a surrender of the 
office in favour of the next heir, and such surrender does not offend 
either against the presumed intentions of the founder or the general 
policy of Hindu law. A Shebait like a trustee cannot delegate his duties 
to another person, but he is not bound to accept his office, and if he 
renounces his duties which he always can, then even if the renunciation 
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be in the form of a transfer in favour of the next heir, it can be held 
valid in law. This is the view of the Madras High Court, and this fs exactly 


the view taken by Mr. Justice Page in Nagendra Nath v. Rabindra“ A 
transfer by one Shebait to the remaining Shebaits may also be justified 


on the same principle. A transfer by one of the Shebaits of his rights 
in favour of the grantor can scarcely be supported and has been expressly 


held to be invalid in a Bombay case.“ It has been pointed out by the 
learned Judges in that case, that if any one of the Shebaits intends to 
get rid of his duties, the proper thing for him to do would be to surrender 
his office in favour of the remaining Shebaits. When the transfer is in 
favour of the remaining Shebaits, or the sole and immediate heir of the 
transferor, it can safely be said that nō policy of Hindu law is likely to 
be affected, nor can such transaction be held to be against the presumed 
intentions of the founder. Within these limits therefore the alienation 
of a religious office can be legally permitted. It goes without saying 
that whatever: the form of transfer may be, it cannot be by will, for 
nothing which the Shebait has, can pass by his will which operates only 
at his death.” 

5.40. Alienation on grounds of necessity or benefit to the deity.— 
The doctrine that alienation of shebaitship can be upheld if it is justi- 
fied by necessity or the deity is benefited by such transfer is sought to be 
supported on the basis of certain decisions of the Calcutta High Court. 
A careful examination of the cases however shows that they are of 
doubtful authority, and are to a great extent based upon misconstruction 
of certain pronouncements of the Judicial Committee. 


The earliest Calcutta case where the doctrine of benefit to the deity 
was assigned as a ground in support of alienation of shebaiti right is that 
of Khettra Chandra Ghosh v. Hari Das.” The facts of this case are 
rather peculiar. It was a case of private or family endowment, and the 
Ghoshes who were the Shebaits of the deity made over the idol together 
with the endowed property to the plaintiff's predecessors, the reason 
being that the Ghoshes were unable to carry on the worship of the idol 
with the income of the Debutter and the plaintiff's predecessors were 
willing and able to take charge of the deity and its worship. The ques- 
tion was whether the plaintiffs predecessors acquired a valid right to 
the endowment. The question was answered in the affirmative by the 
courts below, and the High Court in second appeal agreed with that 
= decision and dismissed the appeal. Banerjee, J. in delivering judgment 
— pointéd out first of all that although sale of an idol was prohibited in 
-= Hindu law, a gift was not. That question however was held to be 
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immaterial, and the learned Judge held the transfer to be valid mainly 
on the ground that the arrangement was for the benefit of the idol. He 
relied upon the decision of the Judicial Committee in Prosanna Kumari 
v. Golap Chand' where Their Lordships enunciated the proposition of law 
that a Shebait must, of necessity, be empowered to do whatever may be 
required for the service of the idol and for the benefit and preservation 
of the property. Reliance was also placed upon the observation of the 
Judicial Committee in Doorga Nath v. Ram Chandra? “that in the Case 
of land dedicated to a family idol the consensus of the whole family 
might give the estate another direction.” “If that is so” thus observes 
Banerjee, J. “we see no sufficient reasons why the arrangement made in 
this case in 1254 by the Shebaits who were all the members of the 
Ghosh family, for the purpose of preserving the property of idol, and 
preventing the discontinuance of its worship should not be held to be 
valid.” 

5.41. At the time when this case was decided, the observation of the 
Judicial Committee in Doorga Nath v. Ram Chandra? was supposed to 
be an authoritative statement of law, whereas, it is scarcely disputed 
now that it cannot rank higher than a mere obiter. At any rate, the 
decision of Banerjee, J. if it can be supported at all, can be supported 
only on the ground that the consensus of all the members of the family 
gave the endowment, not a secular, but a different turn. One must say 
however that the decision in Prosonna Kumari v. Golap Chand* was 
thoroughly misapplied. As has been pointed out by Page, J. in the 
subsequent case of Nagendra Nath v. Rabindra, the rule -of necessity 
formulated in a series of decisions of the Judicial Committee extends only 
to an alienation of the temporalities of the idol. It does not and cannot 
apply to an alienation of the spiritual rights and duties, the fulfilment of 
which is the primary function of the Shebait. In the words of Page, J. 
the doctrine is “a heresay which has crept into the Hindu Law” and 
ought to be exposed and eradicated. The next authority where the 
doctrine of necessity or benefit to the deity seems to have been adverted 
to, is the case of Rajeswar v. Gopeswar® which was decided by a bench 
of three Judges consisting of Maclean, C.J., Mitter and Woodroff, JJ. 
The actual decision in the case was that a hereditary Shebait cannot 
alienate his office by will, and Maclean, C.J. in course of his judgment 
disapproved of the law laid down in Mancharan v. Pranshankar? The 
learned Chief Justice stressed the distinction between a will and a transfer 
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inter vivos, and pointed out that there was no interest in the Shebat' 
which could pass by will. Mitter, J. agreed with this view and furthei 
observed in his judgment, that a Shebait has no power of alienation 
except for necessity or benefit to the Thakur, and no such necessity or 
benefit was proved in the case. Neither the Chief Justice nor Mr. Justice 
Woodroff touched this point at all. As the judgment of Mitter, J. is 
extremely short, and no reference was made to any of the decided 
authorities, it is difficult to say what exactly the learned Judge had in 
mind. It may be that he too overlooked the distinction between the 
temporalities of the idol and the spiritual office and its duties; at any 
rate as the decision of the court was not ased on that ground, not 
much value could be attached to the incidental observation of one of the 
learned judges comprising the bench. This decision of Mitter, J. was 
referred to and relied upon in Nirod Mohini v. Shibdas? which I have 
discussed already. The facts of that case are somewhat different; there 
the alienation of shebaitship was made in favour of a coshebait who 
was better able to perform the sheba than the transferors themselves. 
The learned Judges, it seems, were greatly influenced by the decision 
-of the Bombay High Court in Mancharan v. Pranshankar*® and benefit to 
the deity was put forward as a mere additional reason in support of 
this decision. As I have said already, the right view has been taken 
by Page, J. in Nagendra Nath v. Rabindra,” that the entire doctrine of 
benefit to the deity as a justification for alienation of the office is based 
upon a misconception of some of the pronouncements of the Judicial 
Committee. Reference may be made in this connection to the case of 
Nirmal Chandra Banerjee v. Jyoti? Prasad. where under somewhat peculiar 
circumstances the transfer of his rights by a Shebait was held to be 
sakda Under the terms of the endowment in this case the Shebait had 
the right to nominate his successor. He did nominate his successor 
and then relinquished his office taking some monetary help from the 
appointee who was left in charge of the Debutter. The learned Judges 
of the High Court held that the transfer was not by way of a sale and 
although the Shebait received pecuniary assistance from the appointee, 
that was not the consideration for the transfer. As in the circumstances 
of the case the appointment was conducive to the interests of the idol, 
it was held to be valid. The propriety of this decision is extremely 
doubtful. It is true that under the terms of the grant the Shebait was 
given the power of nominating his successor. That normally contem- 
plates the nomination of a person who was to succeed to the office after 
his death. But even assuming that such nomination was permissible 
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as a preliminary to the Shebait’s contemplated retirement from office, 
the velinquishment of his office coupled with taking a substantial sum 
of money from the person appointed looks very much like the sale of 
the office. In my view, the question of the deity being benefited or 
not by this arrangement, does not appear to be at all relevant. These 
observations were relied on in Biranchi Narayan v. Biranchi Narayan,” 
where it was held that a transfer of Marfatdari rights by one Marfatdar 
in favour of his co-Marfatdars was void if it was for consideration and 
that it was wholly irrelevant whether the transaction was for the benefit 
of the institution or not. In Raghunath v. Shyam Sundar? it was held 
that the transfer for consideration by a Shebait of his office was void and 
did not bar his son from claiming the same by right of succession. It 
was also held that the son who became the follower of a different sect 
was not disqualified for that reason from holding the office so long as he 
was a Hindu, unless there was a custom to the contrary. In Narayanam 
Sheshacharyulu v. Narayanam Venkatacharyulu,* the question of the 
validity of a transfer by an Archaka of his office in favour of the other 
Archakas of the temple came up for consideration, and it was held that 
so long as it was gratuitous it would be valid, provided it was in favour 
of the remaining Archakas or those who were standing in the line of 
heirs, but that it would be bad if it was for consideration. On the 
authorities mentioned above, the transfer would be bad even if it was 
for no consideration, if it was not in favour of those next in the line of 
succession. 

5.42. Alienation of shebaiti right on footing of custom.—The last 
question is whether a relaxation of the rule against alienation of shebaiti 
right is permissible on the footing of a custom. A valid custom, if it is 
proved to exist, would certainly override the rules of general law. In 
order that a custom may be valid, it must have all the four essential 
attributes laid down by Tindal, C.J. in Tyson v. Smith® to wit first, 
it must be immemorial, secondly, it must be reasonable, thirdly, it must 
have continued without interruption since its origin, and lastly it must 
be certain in respect of its nature generally as well as in respect of the 
locality where it is alleged to obtain and the persons whom it is alleged 
to affect. As has been said above, the sale of a religious office to an 
outsider has been pronounced to be void altogether, and as it is opposed 
to public policy, no custom to the contrary could validate it in law. In- 
other words, even if such custom has all the other attributes, it would 
lack the attribute of reasonableness, without which it could not be 
enforced in law. . 
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14 A.I.R. 1957 Andh. Pra. 876. — 
15 9 Adx. E. 406. — — Be 
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In the case of Mahamaya v. Haridas® the question of custom in 
respect to alienation of religious office was elaborately considered by 
the Calcutta High Court and Mookerjee, J. in course of his judgment 
explained what is meant by unreasonableness in regard to a custom. 
The mere fact that a custom is against the general law is not sufficient 
to condemn it as unreasonable, since all customs involve some inconsis 
tency with ordinary rules of law. The reason referred to in the rule, 
that a custom should be reasonable, is not, as the learned Judge 
explained, every unlearned man’s reason but artificial and legal reason 
warranted by authority of law. In Mahamaya v. Haridas the point in 
dispute was the transferability of Palas or turns of worship in the cele- 
brated Kalighat temple. It was proved by evidence that during a 
period of 90 years at least, the Palas of Kalighat temple had been sold, 
mortgaged, leased and were the subject matter of partition and devise, 
though in a limited market which those alone could enter who were 
qualified to become Shebaits by birth or by marriage. The time when 
the custom originated was not known. In these circumstances, it was 
held that the custom was valid in law, and could not be regarded as 
unreasonable. It was held in Hemanta Kumar v. Prafulla Kumar,” 
following the decision in Mahamaya v. Haridas, that a sale of ‘Pala’ by a 
Shebait of the Kalighat temple in favour of a hereditary priest or pujari 
of the Goddess was valid as being within the scope of the custom 
recognised and affirmed in that decision. 


5.43. It is difficult to lay down any hard and fast rule regarding the 
validity of a particular custom with respect to alienation of religious 
office. Each case would have to be decided on its own merits. As a 
practical rule it can be stated that alienation of religious office can be 
justified on the footing of a custom, provided it does not offend against 
the policy of the Hindu law of endowment, and the alienation is confined 
to such persons who are either actual or potential Shebaits according to 
the scheme of the founder. In Jogesh Chandra v. Dhakeswari® a custom 
was set up under which the Shebaits of a private temple could transfer 
their Palas or turns of worship to anybody subject to this restriction 
that the transferee must profess the Hindu religion and belong to one 
of the three higher castes. It was held by the Calcutta High Court that 
even if such a custom was proved, it was bad and unreasonable being 
prejudicial to the interests of the deity, opposed to the presumed inten- 
tion of the founder and cmbarrassing to good management of the pro- 


perties of the endowment. A transfer of the right of management for 
consideration and in favour of a stranger can never be validated by 


“custom.” 


— > 
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A question arose in a later case? whether the Palas of Kalighat 
temple which were saleable in a limited market could be attached under 
the provision of Order 38 Rules 5 and 6 of the Civil Procedure Code: 
The quesion was answered in the affirmative. Difficulties might un- 
doubtedly arise if such Palas are put up to sale in execution of a Civil 
Court's decree. The bidders may not be the persons, in whose favour 
private alienation is allowed, and if the sale is restricted to bidders of 
a particular class only, other inconveniences may arise.“ The proper 
course in such cases, I think, would be to follow the procedure indicated 
by the Judicial Committee in Nawab Bahadur of Murshidabad v. Karnani 
Industrial Bank Limited, and appoint a receiver in respect of the income 
of the Shebait with reference to the Palas held by him. Even when a 
property is not liable to be attached and sold ‘by reason of any provision 
of law, a receiver can always be appointed to liquidate a decree from the 
profits of the property.” 


VII. PARTITION 


5.44. Partition of shebaiti right.—The only other point that requires 
consideration in this chapter is whether the rights and duties of the 
Shebait are divisible when there are more Shebaits than one. The 
Shebaits like trustees must act jointly and when there are more than one 
Shebait the office vests in them collectively. Prima facie the office of a 
temple manager is neither alienable nor divisible, but customs have un- 
doubtedly grown up in many places, which sanction such partition as 
can be had of such property by means of performance of the duties of 
the office and the enjoyment of emoluments by the different Shebaits in 
rotation. It must always be remembered that though some sort of divi- 
sion among the Shebaits inter se may be and are allowed on grounds of 
convenience, yet the Shebaits can only remain one body in the eye of law. 
The deity is represented by all of them acting together, and no one Shebait 
can be said to represent the idol in part or to possess any interest in any 
fractional share of the idol’s property.” 


5.45. Management by turns.—It is now settled by the decision of 
the Judicial Committee in Ramanathan v. Murugappa. that when the 
management can, without detriment to the trust, be held by turns, it is 
open to the Shebaits to agree to do so in such order as they think proper. 
If in order to avoid confusion, or any unseemly scramble, the parties 
interested arrange themselves for the due discharge of the functions 


20 Haridas Haldar v. Charu Chandra, 37 C.W.N. 978. 
21 Vide Ram Saran v. Iswar, 17 Pat. L. Times 77. 
22~ LR: 58 TAZ LS. 


23 Vide Monohar Singh v. Hakim, 150- I.C. 665. = 


24 See Iswar Lakhi Durga v. Surendra, 45 C.W.N. 665. 
25 Ramanathan v. Murugappa, (1916) L.R. 33 LA. 139. 
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belonging to the office, in turn or inj some other settled order of sequence, 
there is no breach of trust in such an arrangement nor any imprope: 
delegation of the duties of a trustee.** 

The position, however, seems different if the Shebaits themselves 
cannot agree as to how their functions are to be divided, and the question 
arises in such cases, whether any one or more of them can, in the absence 
of an agreement, come to the court and pray for a partition of the 
shebaiti right. Certain old decisions of the Calcutta High Court are 
frequently referred to in this connection in support of the proposition 
that in such circumstances the court can pass a decree directing that 
the shebaiti right might be exercised in rotation by the different Shebaits. 


In Anandmoyi v. Boykuntha,™ the question arose in regard to some 
joint place of worship and sacrifice. The judgment does not show 
whether there was a Debutter endowment proper, or a dispute about the 
rights of the Shebaits. The court held that places of worship and sacri- 
fice are indivisible, but that the parties, unless they agreed to a joint 
worship, might have the right of worshipping by turns, and this right 
was declared by the decree. In Ram Sundar v. Tarack Chandra,” which 
is the next case in order of time, the primary question for decision was 
the removal of an idol. The High Court agreed with the views of the 
court below that the idol could be removed by the plaintiff to his own 
house at Khatra, and to keep it there during his turn of worship. The 
High Court pointed out further that the court below, before making any 
declaration regarding the plaintiff's right of removal, should define the 
period during which the plaintiff was entitled to worship. In neither 
of these cases, did the question directly arise as to whether a joint Shebait 
was entitled as a matter of right to demand a division of the shebaiti 
right. In the third and the last of the series which is that of Nillakanta 
v. Neerunjan™ the point seems to have been raised and considered. The 
question was whether the right of worship of an idol could be made the 
subject matter of partition. The question was answered in the affirma- 
tive and Couch, C.J. in course of his judgment observed as follows :— 
“We think that the reasons for which it has been held that one of several 
joint owners of a property is entitled to a partition, apply to this case. 
The circumstance that it is a right to perform the worship of the idol, is 
not one which deprived any of the joint owners of the right to a partition 
and compels the court to say that they shall be obliged to perform the 
services jointly and to undergo the many inconveniences which might 
arise from such a state of things.” It was held that to entitle the plain- 


25a This passage as appearing in the 2nd Ed., pages 222-223, was referred to with 
approval in Laxmidhar v. Rangabah, A.I.R. 1967 Ori. 90, 92. 


26 Anandmoyi v. Boykuntha, 8 W.R. 198. 
27 Ram Sundar v. Tarack Chandra, 19 W.R. 28. 


28 22 W.R. 437. 
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tiff to a division of the right of worship it was not necessary that there 
should be an agreement binding upon the parties that there should be 
this division. It was also not necessary that there should be quarrels 
and disputes between parties to justify the court in making a decree for 
partition. This was followed by the Bombay High Court in Simba v. 
Rama? and it was held that a suit would lie in a civil court for declara- 
tion of the plaintiff's right to officiate in alternative years as priest in a- 
temple and receive the offerings to the idol. All these cases were consi- 
dered and discussed by the Allahabad High Court in Sir Raman Lalji v. 
Gopal Lalji It was held that the right as joint trustees to the 
management and superintendence of worship at certain temples—when 
none of the trustees had any personal interest in the temples or the 
income thereof—could not be made the subject of partition by a civil 
court ; that is to say, a civil court is not competent to grant a decree 
declaring ‘that’ each of such trustees in rotation should for a definite © 
period exercise exclusively the rights of management and superinten- — 
dence. In the opinion of the learned Judges, if the managers have any — 
personal interest in the management of the temple, and there is a question — 
of shares in the emoluments, it might be said that there is a dispute as 
regards property and the civil court would be competent to direct — 
division in such ways as it thinks proper. But where the trustees have — 
no pecuniary interest in the subject matter of the trust, none of them can- 
approach the court and ask for a mere partition of their duties ; — 
must discharge their duties jointly as directed by the founder. This — 
decision was followed by the same High Court in the subsequent case — 
Puranmal v. Brijlal.™ ATOE 
You would remember that eae ander the terms of the grant, or 


interest in the endowment. In the majority of cases therefore | 
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CHAPTER 6 


ADMINISTRATION OF DEBUTTER: RIGHTS, DUTIES 
AND POWERS OF A SHEBAIT 


I. SCOPE 


6.1. Scope of the Chapter.—In the last lecture I have described the 
essential characteristics of a Shebait’s right, the mode in which it devolves 
and the extent to which it is capable of being divided and alienated. 
I shall now discuss in detail the rights and duties of a Shebait in relation 
to the Debutter endowment; for, it is with the rights and obligations 
of the Shebait—his powers and disabilities—that the administration of 
the Debutter is inseparably connected. 

The ideal personality of the deity, as already stated, is linked up with 
the natural personality of the Shebait, and it is through the agency of the 
latter that the Debutter estate is managed and the deity receives its 
services as provided by the founder. As the ingredients of both office 
and property are blended in the shebaiti right and a Shebait combines 
in himself a fiduciary position as well as that of the holder of an office 
or dignity, his rights and duties are, in a sense, mixed up together ; and, 
in fact, the rights which the Shebait enjoys are necessary, for the most 
part, to enable him to discharge his duties properly. In the language 
of Sadasiva Ayyar, J.® “it is the rights that are subordinate and appur- 
tenant to the duties and it is not the duties that are subordinate and 
appurtenant to the rights.”"** According to the decision in Sridharji v. 
Income Tax Officer,’ the word “trustee” in connection with a Shebait of 
a Hindu deity is used in the large sense in section 41(1) of the Income 
Tax Act, 1922, and therefore includes a Shebait of a Hindu deity. 


6.2. Duties of a Shebait.—The duties of a Shebait are both spiritual 
and temporal. “Sheba” (Sanskrit word is art ) literally means service, 
and whenever an image is set up, a Shebait is necessary to render services 
to the deity. It is the paramount duty of the Shebait to take the image 
into his charge or custody ; he must see that the idol is given a bath and 
fed, clothed and tended properly and that due provision for its worship 


32 Sunderambal v. Yogavanagurukkul, (1915) I.L.R. 38 Mad. 850. 

32a The decision in Sunderambal v. Yogavanagurukkul was overruled on another 
point in I.L.R. 41 Mad. 886. 

33 Sridhar Jiew v. Income Tax Officer, A.LR. 1966 Cal. 494, 500, para 17. 
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is made.“ When the Shebait is himself the Archaka, the pujas have 
also to be performed by him. Otherwise it is not necessary that the 
Shebait should conduct the worship himself ; he can appoint a priest for 
the purpose; but the responsibility always is his to see that the religious 
ceremonies are properly performed. There are usages in certain 
religious establishments that the food (Bhog) that is offered to the 
deity must be cooked by persons belonging to particular families or by 
the head of the institution himself; and in some cases, particularly in 
public temples, none but persons affiliated to particular religious sects 
are entitled to touch, annoint or decorate the idol. When such usages 
exist, they would undoubtedly have to be observed scrupulously, It would 
appear that in the absence of such usages Shebaits are entitled to carry 
out their duties and manage the properties in such order as they think 
fit. 


II. RIGHTS OF SHEBAITS 


6.3. Custody of idol and the right of removal.—The custody of the 
idol is always in the Shebait. If the idol has no temple or residence of 
its own, it is for the Shebait to decide how it should be housed or located 
and the right of custody would normally carry with it the right of 
removal. When the idol has no fixed place of residence and there are a 
number of Shebaits who by mutual agreement are entitled to worship 
the deity by turns, any one of the Shebaits can remove the idol to his 
place of residence during his turn of worship provided he reconveys it 
to the place from which it was taken as soon as his period of worship 
expires.” If the deity has a residence of its own and there are more 
Shebaits than one, difficulty sometimes arises regarding the possession of 
the Thakur Bari. Neither the deity nor any place of worship is 
susceptible of partition.” In case of partition of the family property 
amongst the cosharers, the place of the deity should be kept undivided 
and possession of it may be given to the senior member of the family, 
liberty being given to the other members to have access to it for the 
purposes of worship.” In Promotha v. Pradyumna, the question arose 
as to whether one of the three brothers, who were joint Shebaits of an 
idol located in a house built by a previous Shebait, was entitled to remove 
the deity to his own house during his turn of worship. It was held by 
the Judicial Committee that the idol could not be treated as a chattel 
and with regard to location the will of the idol expressed through its 


34 Nagendra v. Rabindra, 30 C.W.N. 389, 396 (Page, J.). 
34a Jagannath Deb v. Byomkesh, A.I.R. 1973 Cal. 397. 
35 Ramsundar vw. Tarrack, 19 W.R. 28. —— 

36 Vide Manu Ch. IK. V. 219. : E ; o 
37 Damodar Das v. Uttamram, I.L.R. 17 Bom. 271. F * 
38 L.R. 32 245. —— 
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proper representative should be respected. “If, in the course of a prope 
and unassailable administration of the worship of the idol by the Shebait,” 
thus observed Their Lordships, “it be thought that a family idol should 
change its location, the will of the idol itself expressed through his 
guardian must be given effect to. This is in accordance with what would 
appear to be the sound principle of the position and it is further in accord 
with the authority on the subject.” The case was remitted to the court 
below in order that the idol might appear by a disinterested next friend 
to be appointed by the court. 

This was a case of a family idol and the Judicial Committee held 
that all the members of the family including the female members who 
have the right of worship would have a say in the matter as to where 
the deity should be located. Im case of an idol in a public temple, the 
position would seem to be that the Shebait would not be able to remove 
the deity if the majority of the worshippers object to it.” It was held in 
a Madras case that the court would not interfere where a removal of a 
public idol was found to be beneficial to the community at large and was 
favoured by the general body of devotees." 

6.4. Shebait to use reasonable care.—The Shebait, as said above, is 
entitled to possession and custody of the Debutter estate. In fact, it is 
his duty on acceptance of the office to acquaint himself without delay with 
the mature and circumstances of the endowed property, and to take steps 
to get in debts due to the Debutter or other funds invested in insuflicient 
securities. Shebaits are not insurers and except where any particular 
duty has been imposed upon them by the deed of endowment, they are 
only bound to use such diligence and care in the management of the 
Debutter estate as a man of ordinary prudence and vigilance would use 
in the management of his own affairs.“ If, however, by reason of his 
negligence or default in proceeding against the debtor in proper time a 
loss occurs to the Debutter estate, he would be bound to make good the 
loss.“ These are the duties of a trustee under English law and the 
position of the Shebait is almost identical in these respects. 

6.5. Shebait not entitled to any remuneration.—Like the trustee in 
‘English law, a Shebait has to act gratuitously and he cannot charge the 
Debutter estate for any remuneration on account of the time and labour 
he spends over his affairs. The position would certainly be different if 
there is a provision in the deed of dedication to that effect, or in the 
absence of any deed of endowment there is a usage sanctioning such 
remuneration to the Shebait. The law is well established that in the 
absence of any ponsson in the deed of dedication or any usage to 


; 39 “Hari v. Antaji, I.L.R. 44 Bom. 466. 

40 Venkatachala v. Sambasiva, 52 Mad. L.J. 288. 

41 Brice v. Stokes, 2 W. & — 

— Thackersey v: Hurbhum, I.L.R. 8 Bom. 432 at p. 465. — 
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that effect, a Shebait has no right to take any portion of the income 
of the Debutter estate nor even the surplus that remains after meeting 
the expenses of the deity. In this income would be included not merely 
the rents and, profits of the Debutter property but the offerings which are 
made to the deity by its devotees. As a matter of fact, however, such 
provisions usually occur in the deed of dedication and where no document 
exists “in almost! every case he is given the right to a part of the usufruct, 
the mode of enjoyment and the amount of usufruct depending upon usage 
or custom.’* In fact, it is entirely consistent with Hindu ideas to give 
the Shebait some sort of personal interest in the endowment, whatever 
its exact nature might be.” 

If the deed of endowment provides as to what part of the usufruct 
of the endowed property would go to the Shebait as his remuneration, 
no difficulty arises. I have already told you that in a case** which went 
up to the Privy Council® the founder provided that half of the income 
should be applied for temple purposes and the other half would be 
enjoyed by the Shebait; and the Privy Council said that as the income 
was not very large, such provision was quite natural and did not affect 
the validity of the endowment in any way. When there is no deed, 
obviously we have only to look to customs and usages in particular — 
religious institutions for the purpose of finding out whether the Shebait 
can retain any portion of the income of the Debutter property for his 
own personal use. 


6.6. Shebait’s right to the offerings.—As said above,” the income 
of the Debutter property would include the offerings which are given to 
the deity by the worshippers. In various public temples which — are 
resorted to by a large number of persons, these votive offerings constit — 
a substantial portion of the income of the deity, and cases have frequen 
come up before our courts where the Shebaits or Archakas have l 
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claims to these as their own personal property. | — — f 
In the well-known Dakore case, the plaintiffs, as parties € 
in the worship of God Sri Ranchhodji, brought a suit, i? lia, 
making the defendants, who were Sevaks of the temple, _accountab ee 
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able for the offerings which they collected at the shrine. ‘This contention 
was negatived by the High Court, and it was held that the Sevaks were 
not the owners of the offerings and they were responsible for their duc 
application to the purposes of the foundations. 

In the course of his judgment, West, J. observed as follows : 


“It is indeed a strange if not wilful confusion of thought by which 
the defendants set up the Sri Ranchod Raiji as a deity for the purpose 
of inviting gifts and vouchsafing blessings, but as a mere block of stone, 
their property for purpose of their appropriating every gift laid at its 
feet.” 

The Hindu law nowhere says that the offerings become the property 
of the Shebait or Archaka and can be squandered away by him or devoted 
to purposes foreign to the endowment. The position in law consequently, 
is that the offerings that are made to the deity do become the property of 
the deity, and the Shebait or Archaka who claims the right to any share 
in them must prove affirmatively his right by evidence of usage.” 

6.6A. Ornaments and weapons.—Questions have sometimes arisen’ 
as to ornaments and weapons. It has been held,” for example, by the 
Orissa High Court, construing a compromise, that the “Trisul” of Lord 
Shiva is an ornament, and not a mere weapon. It belongs to Lord 
Shiva, and not to the Shebait. 


6.7. Exceptions to rule as to offerings.—The only exceptions to the 
rule“ as to offerings—and these are exceptions more apparent than 
real—exist when an idol is set up temporarily for worship or where the 
offerings are of a perishable nature. When an image is set up tempo- 
rarily for a particular purpose, no endowment in the real sense of the 
word is created, and such image is more or less in the nature of a 
chattel which is owned by the person who set it up. Except for such 
rare cases where the element of endowment is absent, in all cases of 
endowment, the claim by the Shebait that the idol itself is his property 
and therefore offerings made to the idol constitute his property are 
wholly inconsistent with the concept of dedication, and thus seem to show 
how human nature in its selfishness is apt to ignore the very foundation 
of the religious theories which create the shebaitship and confer power 
and imposes obligation on the custom. 

In Girijanund v. Sailajanund,*” where the question raiscd related to 
the right of the head priest or Ojha of the celebrated Baidyanath temple 


49 Kalayana v. Kasturi, 20 M.L.J. 490. 
49a Discussion as to ornaments has been added in the 4th Edition. 
50 Lokenath v. Balakrishna, A.I.R. 1963 Ori. 115, 117 para 8 (Narasimham, C.J.). 
50a Para 6.6; supra. 
50b Girijanund v. Sailajanund, (1896) LL.R. 23 Cal. 645. 
i 
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to the offerings or Charaos made to the deity, Banerji, J- observed as 
follows : 

“When an idol is set up temporarily for worship, or where the 
offerings are of a perishable nature, such as articles of food, the priest in 
attendance, as the nearest Brahmin available, generally appropriates the 
offerings ; and the same is the case where the idol itself is the private 
property of the priest. But where, as in this case, the idol is an ancient 
one permanently established for public worship and the offerings are 
generally of a more or less permanent character, being coins and other 
metallic articles, in the absence of any custom or express declaration by 
the donor to the contrary, they are, as they ought to be, taken to be 
intended to contribute to the maintenance of the shrine with all its rights, 
ceremonies and charities and not to become the personal property of the 
priest.” Regarding the question of a custom as to the right of the head 
priest to appropriate the surplus, His Lordship observed as follows : “The 
purposes again to which they (offerings) are required to be appropriated 
in the first instance, that is, the trust with which they are said to be 
charged, are of an indefinite character and may exhaust them completely 
and the only definite right which the Ojha seems to have in them is to 
maintain himself and the dependent members of his family out of them. 
Such being the case, it would be reversing the order of things to say 
that the offerings constitute the property of the Ojha subject to certain 
religious trust, when the correct view to take is that they constitute the 
property of the idol subject to certain rights of the Ojha.” The exact 
nature of the rights of the Ojha in the Baidyanath temple to the offerings 
made to the deity again came up for consideration in Shailajanunda v. 8 
Umeshanunda’ and it was held by Harrington and Mookerjee, JJ. that 
it was not correct to say that after the expenses ofi the deity were satisfied __ 
the surplus of the offerings were at the absolute disposal of the Ojha. — 
The surplus was also the property of the deity and the Ojha was entitled — 
out of it to recover reasonable and necessary expenses incurred for his 
own purposes, — — 

6.8. The right of the founder or the Shebait to the surplus | that | 
remains after meeting the expenses of the deity can certainly be established — à 
on the basis of 2 custom. This is illustrated by the case of Kumaraswam ; 
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that the lands and the offerings belonged to the deity. It was held that 
when there is no deed of endowment, usage is relevant evidence to 
determine whether the lands and offerings were after their acquisition 
endowed entirely for the temple or were only burdened with the actual 
expenses thereof, the surplus being held by the pujari for his own benefit , 
and such usage if established would not be in any way contrary to the 
Hindu law. 

It is not possible to enumerate exhaustively the various usages that 
obtain in different religious institutions in the matter of appropriating the 
devotee’s gifts to the deity, nor can it be said that the usages are always 
in conformity with the presumed intentions of the founder. In certain 
public temples the offerings given by the devotces are divided between 
the trustees and the Archakas, the latter being given a share in consi- 
deration of the services which they render to the temple. It may be 
noted that valuable presents are often made by the devotees to the 
Archakas themselves partly as acts of piety in holy places and partly as 
remuneration for services which the Archakas render to the devotees. 
‘As these gifts are not meant for the deity at all, they cannot become the 

= property of the deity and must be regarded as personal belongings of the 
<- Archakas themselves. This question came up for consideration in Gouri 
Shankar v. Ambika Dult? and the law was thus stated: “As a general 
rule, where offerings are made by a devotee to a Hindu idol, the gift is 
prima facie for the benefit of the idol and the pujari or trustee of the 
id 1 has no interest ior stitle=in® it! 4. But the general rule is subject to 
h exception: that where there is proof of usage, the pujari or Shebait 
} ed a share of the offerings. Again, when the idol is set 
ly for worship and where the offerings are of perishable 
icles of food, the pujari as the nearest Brahmin 
priate the offerings.” 
of residence.—As regards the Shebait's right of 
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dire by the eines that the — 
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prohibition to that cffect in the deed of endowment. Not only the 
general feeling of the Hindu community is in favour of giving the Shebait 
a right of residence in the deity’s house, but such right is really appur- 
tenant to the duties which the Shebait has got to discharge in regard to 
the spiritual and temporal affairs of the idol. 


6.10. Shebaits must act jointly—When there are more Shebaits than 
one, they constitute one body in the eyes of law, and all of them must 
act together. The management may be for practical purposes in the 
hands of one of the Shebaits who is called the managing Shebait or the 
Shebaits themselves may exercise their right of management by turns ; 
but in neither case it is competent for one of the Shebaits to do anything 
in relation to the Debutter estate without the occurrence either express 
or implied of his co-Shebaits. This is, of course, subject to any express 
direction given by the grantor. The Judicial Committee, in one case,” 
quoted a passage from Lewin’s Law of Trusts, which in their opinion 
applied equally to Shebaits in India. The passage runs as follows : 

“In the case of co-trustees the office is a joint one. Where the 
administration of the trust is vested in co-trustees, they all form as it 
were but one collective trustee, and therefore must execute the duties of 
the office in their joint capacity. It is not uncommon to hear one of 
several trustees spoken of as the acting trustee, but the court knows no 
such distinction; all who accept the office are in the eyes of the law 
acting trustees. If anyone refuses or be incapable to join, it is not com- 
petent for the others to proceed without him, but the administration of 
the trust must in that case devolve upon the court. However, the act of © 
one trustee done with the sanction and approval of a co-trustee may be 
regarded as the act of both. But such sanction or approval must ‘be 
strictly proved.” l — — 
















Thus, the act of a majority of Shebaits cannot bind the “dissenting 
minority, nor the Debutter estate. In the Privy Council case “guo oted 
above,“ the property belonging to an idol was mortgaged by am 
of persons who claimed it as their personal property, and o ; 
mortgagors was one of the trustees and managers of the deity ; ae 
he was the sole de facto manager. On behalf of the mo >€ 
tention was raised that the idol was bound by the mor gage ii 
as the sole Shebait and trustee joined in it and _ purpor ported — to 
whatever interest he had in the property. 


This contention was negatived and it was ASETE — 
mortgage was executed by one of the trustees as such, it 
a valid tite unless the act was done with the sancti a 


comustees. As in the — of Taw, all the | 
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the deity is represented by all of them acting together and no one Shebait 
can be said to represent the deity in part or to possess interest as such 
Shebait in any particular portion of the idol’s property. 

Consequently, when one of the Shebaits purported to alienate the 
Debutter property to the extent of the share which he had as Shebait in 
respect of the same, the alienation was held to be void. 


6.10A. Shebaits must be co-plaintiffs in suits brought on behalf of 
deity—When a suit is brought on behalf of a deity either to recover 
possession held adversely by a stranger or for recovery of money or any 
money payable to the Debutter estate, all the Shebaits must join as plain 
tiffs.’ Where there are more Shebaits than one, they constitute one body 
in the eye of law, and all must act together. The management of the 
trust properties may, for practical purposes, be in the hands of one of 
the Shebaits, who is called the managing Shebait, or the Shebaits them- 
selves may exercise their right of management by turns. But in neither 
case is it competent for one of the Shebaits to do anything in relation 
to the Debutter estate without the concurrence—either express or implied 
of his co-Shebaits. This is, of course, subject to any express direction 
given by the grantor.™ 

6.11. Suit for rent.—One of the co-Shebaits cannot maintain a suit 
for recovery of rent to the extent of his share. In Barabani Coal Co. v. 
Gokulanand, four Shebaits of a family deity had executed a mining 
lease of the idol’s interest in a Mouza. A suit being instituted by one of 
the Shebaits against the lessee for a four anna share in the royalties, 
it was held that such was not maintainable and that the irregularity 
was not cured by making the other Shebaits partics defendants. One 
of the Shebaits, however, can file a suit to recover the entire rent on 
making the other Shebaits partics defendants, if the latter are unwilling to 
join as plaintiffs.° The position, therefore, is that ordinarily all the Shebaits 
must figure as plaintiffs in a suit brought on behalf of the deity. If some 
of them refuse to join as plaintiffs on had done some act precluding them 
from being plaintiffs, one or more of the Shebaits can maintain a suit 
without joining the others as plaintiffs, but making them parties defen- 
dants. The nature of the suit or the allegations made therein may also 
furnish exceptions to the general rule that all the Shebaits must appear as 


6 See Iswar-Kali Durga v. Surendra, 45 C.W.N. 655. 
7 Bechulal v. Oliullah, 1.R.R. 11 Cal. 538; Kokilesari v. Mohunt Rudranand, 
5 C.L.J. 527; Narendra v. Atul Chandra, (1917)27 C.L.J. 605; 41 I.C. 837 
approved in Baraboni Coal Concerns, supra. | 

7a Laxman Prasad v. Shrideo Janki Raman, (1973) M.P.L.J. 842; (1973) Jubbulpur 


* — J 904; (Year Digest, 1973) (A.LR. 1967 S.C. 1044 referred to). 
” Barabani Coal Concern v. Gokulanand, (1934) L.R. 61 LA. 35; ALR. 1934 
l BG. 58. I, ~ 
9 “Narendra Yass Atul, 27 Ce I. 605. 
| E 





RIGHTS OF SHEBAITS 253 
plaintiffs. When a Debutter property is improperly alienated by one of the 
Shebaits, the other Shebaits can certainly bring a suit to set aside the 
alienation. In such a suit the alienating Shebait who had misconducted 
himself may not be in a position to join as a co-plaintiff but he must be 
a party defendant.” In Nirmal Chandra v. Jyoti Prasad™ one of the 
three Shebaits brought a suit to remove the other two from office on 
grounds of misappropriation and breach of trust. In such a case the offend- 
ing Shebaits, against whom charges of misfeasance and neglect of duties 
were brought, could not possibly be invited to join the suit as plaintiffs 
and they could not but be defendants in the suit. If the right of a co- 
Shebait is denied, he need not be joined as a party but if the denial 
turns out to be unfounded, the suit is liable to be dismissed. In Abdul 
Gofur v. Umakanta? one of the two Shebaits of an idol instituted a suit 
for enhancement of rent in respect of a Debutter property making the 
other Shebait a proforma defendant but alleging that the latter had ceased 
to reside in the village and was no longer interested in the endowment. 
The co-Shebait defendant also in her written statement supported the 
allegations of the plaintiff and pleaded that she had no longer any con- | 
nection with the Debutter. On evidence, however, this remuneration on 
the part of the defendant Shebait was not proved and as there was no 
case of agency made out, it was held that the suit was not maintainable 
in law. 

6.12. When all the Shebaits are parties to the suit, either as plain- 
tiffs or as defendants, is it necessary for the plaintiffs to aver and prove 
in all such cases that his co-Shebaits, who were made defendants, were — 
invited to join as plaintiffs and on their refusal to do so, had to be made — 
defendants ? Would the suit necessarily fail if it is established that the 
defendant co-shebaits were not previously consulted and their opinion 
taken before the suit was brought? In a Full Bench case of the Madras ~ = 
High Court? one of the two co-Uralans brought a suit to redeem a _ 
mortgage without averring and proving that the other Uralan, w 
a defendant in the suit, had been asked to join in the suit as a p 
It was held that the suit was maintainable and it was impossible — 
otherwise in view of the provisions of sections 91 and 85 of the T 
of Property Act which gave even a person interested in a fractional 
of the equity or redemption the right to bring a suit for red 
In a subsequent case of the Madras High Court“ which also 
of a suit for redemption, the propriety of the Full Bench decisi 
to above was assailed on the ground th tion 91 of the | 
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Property Act does not contemplate the interest of one of the co-Shebaits 
who has no personal interest in the property. Without deciding this 
question finally, the learned Judges held that even apart from the pro- 
visions of the Transfer of Property Act upon which a suit for redemption 
was held to be maintainable at the instance of one of the co-Shebaits 
such suit could be maintained on general principles of law which govern 
actions instituted by joint owners or joint contractees. It was pointed 
out that in the cases of joint owners and joint contractees, some of them 
may sue persons who infringe their rights making the other co-owners or 
co-contractees parties defendants without consulting them at all before 
the institution of the suit ; and it should not make any difference that the 
joint owners were trustees. It was observed by the learned Judges that 
“in cases where no remedial right accrues to the trustees until a majority 
after mutual consultation have signified their will, it cannot be competent 
to some of the trustees or even the majority to institute an action with- 
out such consultation ...... But where the right to the relief claimed has 
accrued to the joint trustees, the institution of a suit by some only without 
having consulted the remaining trustees even where they have not per- 
versely refused to join, cannot, it appears to us, be a sufficient ground for 
dismissal of the suit.” There is much to be said in support of this view. 
Unless the plaintiff in suit asserts a sole right of shebaitship in himself 
adversely to the co-Shebait defendants, it is always possible for the court 
to transfer these co-Shebaits to the category of plaintiffs so that a decree 
may be passed in favour of them all. In any case, a decree would have 
to be made in all suits where the plaintiff happens to be one of the 
co-Shebaits for the benefit of the entire endowment represented by all 
the parties to the suit.” 

6.13. In a case decided by thé Calcutta High Court® a suit for 
ejectment in respect of a property belonging to the deity was brought 
by some of the Shebaits making the rest proforma defendants on the 
ground that they were not willing to join as plaintiffs. The procedure 
was held to be unexceptionable, but it transpired that the notice to 
quit prior to the institution of the suit was given by the plaintiffs only 
and that the co-Shebait defendants were no parties to it. The learned 
Judges held that this was a fatal defect, and unless it was shown that 
exceptional circumstances existed which would make the act of some 
of the Shebaits binding on the rest, normally all the Shebaits must join 
in an act of management relating to the Debutter and that the notice 
“would not be a valid notice by simply proving that the other Shebaits 
were not willing to join in it. In Sri Sri Ishwar Mahamaya Rajrajeshwart 


15 See Peary Mohan v. Kedar Nath, I.L.R. 26 Cal. 409 F.B. 
16 See Radha Charan v. Shree Shree Iswar Joykali Bigraha, 46 C.W.N. 94, 





SUITS ON BEHALF OF DEITY 255 


Debi Thakurani v. Raghabendra Narayan Ray,” it was observed that it 
was legitimate for a number of Shebaits to carry on Deb-sheva in turns or 
palas, that an arrangement amongst them to do so did not involve any 
breach of trust, and that where separate groups of Shebaits held separate 
shares of the Debutter estates with separate accounts in the Collectorate, 
each group represented the deity so far as the share held by it was con- 
cerned, and that a manager appointed by one group of Shebaits could 
maintain an action against the members of that group for recovery Of 
monies advanced by him in the course of the management of Debutter 
properties without impleading the Shebaits of other groups. 


III. SUITS ON BEHALF OF DEITY 


6.14. Rights of suits in regard to deity’s property.—l will have to 
advert presently’ to the more important question as to whether the deity 
has a right apart from the rights of the Shebait to sue on its behalf and 
can be a competent plaintiff in a suit in respect of the property held — 
or claimed by it. When the suit is brought in the name of the S 
and the deity purports to act through some of the Shebaits only, the 
question arises whether the remaining Shebaits are necessary parties to 
the suit. It was held by Gentle, J. in Sree Sree Sridhar Jew v. Kanta 
Mohan Mullick, that the rule that when there are more Shebaits than 
one, all of them must join as co- plaintiffs, except under special circum- 
stances, is applicable, whether the suit is in the name of the idol or in 
the names of the Shebaits. A Division Bench of the same High Court, 
on the other hand, has held® that when the suit is by the deity repre- 
sented by some of the Shebaits, the question whether the other Shebaits 
should be joined as parties is often a question of mere procedure- ov 
expediency, the test being whether in all the circumstances of the case 
the interest of the deity can be adequately represented. A distinction ME 
undoubtedly exists between a suit by a Shebait and one by deity, but = 
what legal consequence, if any, flow from this distinction can be | con- 
sidered more appropriately when I discuss the broader and the ‘more 
general question, viz., in whom is the right of suit in respect | of the | 
deity’s property vested ?, Is the deity to be regarded as a sort of "pe pet 
infant who must act through a guardian in the same manner | 
under disability ? Has the Shebait any right in him | to c 1 
or proceeding in his own name apart from the rights : 
What niher — besides WE Shebait can — the | 
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or proceedings and, if so, under what circumstances and with what results ? 


I will take up all these questions together. 


6.15. Hindu idol is not a perpetual infant.—A Hindu idol is some- 
times spoken of as a perpetual infant, but the analogy is not only 
incorrect, but is also positively misleading. “There is no warrant for such 
a doctrine in the rules of Hindu law, and, as was observed by Rankin, C.J. 
in Surendra v. Sri Sri Bhubaneswari,” it is an extravagant doctrine contrary 
to the decision of the Judicial Committee in such cases as Damodar Das v. 
Lakhan Das” It is true that the deity like an infant suffers from legal 
disability and has got to act through some agent and there is a similarity 
also between the powers of the Shebait of a deity and those of the guardian 
of an infant. But the analogy really ends there. For purposes of Limita- 
tion Act the idol does not enjoy any privilege and regarding contractual 
rights also the position of the idol is the same as that of any other artificial 
person. The provisions of the Civil Procedure Code relating to suits by 
minors or persons of unsound mind do not in terms at least apply to an 
idol ; and to build up a law of procedure upon the fiction that the idol 
is an infant would lead to manifestly undersirable and anomalous con- 
sequences.*"* 

6.16. Shebait’s right of suit.—An idol is certainly a juristic person 
and as the Judicial Committee observed in Promotha v. Pradyumna.™ 
“it has a juridical status with the power of suing and being sued.” An 
idol can hold property and obviously it can sue and be sued in respect 
of it. But the idol is the owner of the Debutter property only in an ideal 
sense ; its ideal personality is always linked up with the natural personality 
of the Shebait. The Privy Council held in Maharaja Jagadindra Nath 
Roy v. Rani Hemanta Kumari® that “the possession and management of 
the dedicated property belong to the Shebait ; and this carries with it the 
right to bring whatever suits are necessary for the protection of the 
property. Every such right of suit is vested in the Shebait and not in the 
idol.” This right is a personal right of the Shebait and separate from any 
right which the deity may have of instituting a suit as a juristic person 
through a proper representative. In Jagadindra v. Rani Hemanta Kumari™ 
the suit was not by the idol represented by the Shebait but by the Shebait 
himself who claimed to recover possession of the property in suit as 
belonging to the deity. Both the courts below held that title to the 


a property was in the plaintiff but the High Court held the suit to be barred 


by limitation on the ground that the plaintiff did not claim proprietary 


20 LR. 37 LA. 147. 
21 LL.R. 60 Cal. 54. 


21h4 See Ashim Kumar v. Narendra Nath, 76 C.W.N. 1016. 
p22 LR G2 LAX 2A5. 


23 ` L.R. 31 LA. 203. 
24 L.R. 31 LA. 203. 
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interest in himself with regard to the lands in suit but as Shebait of 
the idol, and qua Shebait was not entitled under section 7 of the Limita- 
tion Act to any exemption of the period of limitation by virtue of his 
minority. This decree was reversed by the Judicial Committee and it 
was held that as the plaintiff was a minor at the time when the cause of 
action arose, he was entitled to claim exemption under section 7 of the 
Limitation Act. This decision, therefore, establishes three things :— 

(1) That the right of suit in respect of the deity’s property is in 
the Shebait ; 

(2) this right is a personal right of the Shebait which entitles 
him to claim the privileges afforded by the Limitation Act; 
and 

(3) the Shebait can sue in his own name and the deity need not 
figure as a plaintiff in the suit, though the pleadings must show 
that the Shebait is suing as such. 

In Thakur Raghunath v. Shah Lalchand,” it was held by a Division 
Bench of the Allahabad High Court that a suit relating to property alleged 
to belong to a temple cannot be brought in the name of the idol of 
the temple. The plaintiff in such suit must be the manager of the temple. 
This decision was overruled by a Full Bench of the same High Court in 
Jodhi Rai v. Basdeo™ and it was held that inasmuch as an idol is a juristic 
person capable of holding property, a suit respecting the property in which 
an idol is interested is property brought or defended in the name of the 
idol, although ex necessitate rei the proceedings in the suit must be 
carried on by some person who represents the idol, usually the manager 
of the temple in which the idol is installed. It seems that the attention 
of the learned Judges was not drawn to the pronouncement of the 
Judicial Committee in Jagadindra v. Hemanta Kumari” and in view of 
that decision the proposition of law laid down in such broad form cannot 
possibly be supported. A suit does lie in respect of the deity’s property 
at the instance of the Shebait alone and it is not necessary that the 
plaintiff in such a suit should be the deity represented by the Shebait or 
manager. But though a suit would lie at the instance of the Shebait, 
it does not mean that the idol as a juristic person is deprived of its right 
of suit altogether. The exact scope of the doctrine laid down in 
Jagadindra’s case is certainly not free from doubt. Right to sue is a 
necessary adjunct of the proprietary right, and if the property vests in the 
deity the right of suit cannot obviously be divorced from it. The view 
underlying the decision in Jagadindra’s case seems to be that as an idol 
suffers from perpetual incapacity to engage itself in juridical acts, the 
natural personality of the Shebait supplies this legal deficiency in the 


— 
25 LL.R. 19 All. 330. ik 
26 LER: 33 All. 375 (F.B.). ASSES: == net, ianh. -233 
27 LR. 31 TA. 203. 
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idol. For all juridical purposes, it is the Shebait and Shebait alone that 

has the right to represent the idol and this creates what may be said to 

be a personal right in the Shebait to institute a suit in respect of the 

idol’s property. It is idle to say that such suit is not on behalf of the 

deity and is on behalf of the Shebait personally. Im substance, it is the 

suit of the deity and the deity is fully bound by the result of it. But 

as nobody else except the lawful Shebait can exercise this right on behalf 

of the deity, in a sense it is a right personal to the Shebait. Where no 

Shebait is lawfully in office or when he is unwilling to act or his interest 

is hostile and adverse to the deity, the deity can certainly file a suit 

through some person other than the Shebait. The principle in Jagadindra’s 

case therefore applies when there is a Shebait actually in office and 

ready and willing to do all acts necessary for the protection of the deity’s 

interest. In these normal circumstances the deity’s right of suit can 

be said to have for practical purposes no independent existence apart 

_ from the rights of Shebait, as it is through the Shebait alone that the 

= right could be exercised. The position, therefore, seems to be that when 

a Shebait is in existence and functions normally, the deity’s rights lie 

_ dormant. But as soon as the Shebait ceases to act properly in the 

oo ptanrerest of the deity or asserts a claim adversely to the idol, the deity’s 

— hts- can certainly be exercised independently of the Shebait and even 
inst the Shebait himself. 


> ae In normal casés where the Shebait is willing and able to act on 
à behalf « of the deity, the suit, as has been said already, can be brought in 
Si e name of the Shebait himself. But it is really a technical matter 
the > suit is brought actually in the name of the deity represented 
ban or the Shebaits figure as plaintiffs describing themselves 
fa certain deity which is not made formally the plaintiff in 
i — of form only and not of substance at all. As 
observed in Masjid Sahidgunj v. Shiromoni 
edure of our courts allows for a suit in the name 
— the right of suit is really in the Shebait.” If 
sition n, the view of Gentle, J. referred to aboye™* 
. . be 
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executed by Shebaits Suresh, Nagendra and others revoking an earlier 
deed of trust executed by Suresh, whereby the properties had been 
dedicated to the deity, and the subsequent mortgage by Suresh was not 
binding upon the deity. It was held that the suit was not maintainable 
at the instance of the deity or a worshipper as the right to sue was in the 
Shebait and it was not proved definitely that Nagendra in his capacity 
of Shebait had declined to institute the suit. The enunciation of law by 
the learned Judge on the basis of Jagadindra’s case may not be open to 
objection, but he certainly misapplied it to the facts of the case. All 
the Shebaits including Nagendra were parties to the deed which was 
challenged on behalf of the deity as being detrimental to its interests. In 
such circumstances it is dificult to say how Nagendra or the other 
Shebaits could be expected to file the suit as plaintiffs. After all, the 
interest of the deity is the object of paramount consideration by the 
court and as Nagendra and other Shebaits were parties defendants to - 
the suit, any one or all of them could have been transferred to the 
category of plaintiffs if they were willing to take the carriage of the suit 
in their hands. Pauper suit with respect to private institution was the 
main issue in the case.” It was held that that complicated and contro- 
versial matters should not be decided at the stage of pauper application 
and should properly be left to be determined at the trial. 

6.18. Right of suit for persens other than the Shebaits—Private 
trust.—When a Shebait declines to bring a suit or by his conduct places 
himself in such a position that he could not be expected to bring a suit, 
the question arises what other persons can file a suit to protect the interests 
of the deity. The answer to this question depends on whether the endow- 
ment is private or public. In the case of a private endowment the > 
members of the family of the founder are persons interested in protecting © 
the interests of the Debutter, and the law is well settled that they can 
sue to enforce the rights of the deity. In Manohar Mukherji v. — 
Peary Mohan," the suit was brought by an heir of the founder upon | whom — 
the management of the Debutter would devolve if the actual incumbent 
was removed for misconduct and it was held that the founder or his h 
could, under the law, “sue for the enforcement of the trust, for t 
removal of the old trustees, for the appointment of a new one 
thereby secure the proper administration of the trust 
and it was further observed that the restriction imposed y se 
of the Civil Procedure Code as to the mode of ‘instit ition oi 
— only to public — ad that ther righ hts of — 
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it was laid down by a Division Bench of the Calcutta High Court that 
when a private Debutter or family endowment has been created for the 
worship of a deity, a prospective Shebait or any member of the family 
of the donor is entitled to maintain a suit for a declaration that certain 
properties do not belong to the Shebait for the time being but are trust 
property or that an alienation made by a Shebait was not binding on 
the deity. The same principle was laid down in Panchkori v. Amodelal.® 
An opinion was expressed in the last named decision that even a de facto 
Shebait will be entitled to bring a suit for such purpose. But, as on 
the facts of that case, it was held that the plaintiff was not a de facto 
Shebait at all, the opinion expressed by the learned Judge cannot rank 
higher than an obiter. These decisions were followed in Jangi Lal v. 
Panna Lal,“ where the question was whether the great-grandson of the 
settlor was entitled to maintain a suit for enforcing the rights of the 
deity. In holding that he was, the court held that a suit in respect of 
endowed property could be filed (1) by the idol itself as a juristic person, 
(2) by the Shebait acting on behalf of the idol, (3) by the prospective 
Shebaits as persons interested in the endowment, and (4) worshippers, 
and members of the family in their own right. The Supreme Court in 
V. R. Reddy v. K. S. Reddy% decided three important points of principle, 
viz. (1) the scope of sec. 42 of the Specific Relief Act and held that in that 
suit where the plaintiff-worshipper asked for a declaration that the com- 
promise decree under which certain temple properties were declared to 
be private property of the defendant-trustee was not binding on the deity, 
such a declaration of that character was outside the purview of section 42 
of the Specific Relief Act and was governed by the general provisions 
of the Code of Civil Procedure like section 9 and Order VII, Rule 7; 
(2) under sec. 20 of the Madras Hindu Religious and Charitable 
Endowments Act, 1951 although the Commissioner was vested with the 
power of superintendence and power over the temple yet he had no 
authority to represent the deity in proceedings before the District Judge 
under section 85 of the Act, and (3) the declaration that properties in 
dispute were personal properties of the petitioner's family and not the 
properties of the temple were outside the purview of section 84(2) of the 
Madras Hindu Religious and Charitable Endowment Act, 1951. The 
Supreme Court also decided in favour of the right of a suit for worshippers 
if a Shebait has improperly alienated the trust property. 


- 6.19. In the case Biswanath v. Thakur Radhaballavji,” the three 
ns. for invoking section 92 of the Civil Procedure Code are 
laid down, eae (1) the trust is created for public purposes of a 


33. 41 C.W.N. 1349. - 
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34 ALR. 1957 All. 743 ; vide also Sri Iswar v. Gopinath Das, A.R. 1960 Cal. 741. 
35 V. R. Reddy v. K. S. Reddy, ALR. 1967 S.C. 437. — 
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charitable or religious nature, (2) there was a breach of trust or a 
direction of court is necessary in the administration of such trust, (3) 
the relief claimed is one of the reliefs enumerated therein. In that case 
the relief in the suit was declaration that the property belonged to the 
trust which was not one of the reliefs enumerated in section 92 of the 
Civil Procedure Code and therefore section 92 did not apply. In recover- 
ing the possession of the property belonging to the idol from a person 
who was in illegal possession thereof, the idol is enforcing its private 
right and therefore the section 92 of the Civil Procedure Code is not 
applicable to such a suit instituted by the Idol for recovery of its 
property. The Supreme Court also laid down that when an alienation has 
been effected by the Shebait acting adversely to the interest of the Idol, 
even a worshipper can file the suit. 


6.20. Ram Ratan Lal v. Kashinath Tewari” discusses how far the 
disputed religious endowment was illusory and not intended to be acted 
upon. The court discussed the relevant considerations and evidence to 
decide such a question. Secondly, this case decides that a deed of 
dedication does not become invalid merely because a person who had 
no title to the property had also joined in its execution. Thirdly, this 
case discusses the question how far the absence of the name of the deity 
in the deed of endowment will make the endowment trust invalid for 
uncertainty, but on the fact it concluded that the deity was sufficiently 
identified. Fourthly, the case holds that even the religious ceremony 
of Sankalpa or Samarpan is not essential for a valid dedication, even 
though such ceremonies are sometimes performed. Fifthly, the case 
decided when a dedication is partial or absolute, holding that if the 
documents provide that the balance of the proceeds of the estate — 
after defraying the expenses of the idol be enjoyed by the testator’ s heirs, a 
and where the fact that the actual expenses of the idol were only as nall 
proportion of the total income, there might be an inference that there 
was only a partial dedication by way of creating charge. Lastly, he 
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therein. It has accordingly been held® that, where members of the public 
sue as persons interested in the endowment to enforce the rights of the 
idol as against the trustee and claim the reliefs mentioned in the section, 
the suit must be brought in conformity with that section and a suit 
under the general law is barred. But even in respect of public trusts 
where the suit is not against trustees but against strangers, or where the 
reliefs claimed fall outside the section, the rights of persons interested 
in the endowment to maintain a suit for vindicating the rights of the 
idol under the general law are unaffected. Thus, it has been held® that 
a suit by Vaishnavaite Bairagis for whose benefit the institution had 
been founded, for a declaration that an alienation of the endowed pro- 
perties by the Shebait was not binding on the institution, was maintainable 
because it was not one of the reliefs mentioned in section 92. 


6.22. Suit by worshippers.—In all these cases the suits were brought 
by the prospective Shebait, the worshippers or persons interested in the 
endowment in their own names and not in the name of the idol. It 
cannot be denied® that a worshipper or a prospective Shebait has an 
interest of his Own quite apart from that of the deity and his right to 
worship and the maintenance of the object of worship.” 

It was held by Pal, J. in Tarit Bhusan v. Sri Sri Iswar Sridhar Salgram,* 
that the rights of worshippers, members of the family of the author or 
prospective Shebaits are personal rights of these persons and they could 
be exercised quite independently of the idol’s right to sue for protection 
of its own interest. The learned Judge rightly pointed out that there 
is a substantial distinction between a suit by certain interested persons 
as such in their own names and a suit by a person in the name of the 
idol as jts next friend. In the former case, the consequences of the 
suit will be binding on the persons suing or on the persons whom they 
represent. In the latter case, the idol itself will be affected as a 
juridical person and the decision will be conclusive and final. In Tarit 
Bhusan’s case, a suit was instituted in the name of the idol represented 
by its next friend Anupama. Anupama, though a daughter of the then 
Shebait, was not a Shebait herself either actual or prospective and was a 
mere worshipper. The suit was for a declaration among others that the 
suit properties were Debutter and could not be sold in execution of a 
mortgage decree obtained by the defendant against the Shebait who 
mortgaged the same as secular properties. pae execution case started 


38 Shivaji Mahai v. Barati Lal, A.I.R. 1956 All. 207. 
39 Mukaremdas v. Chhagan Kisan, A.I.R. 1959 Bom. 491. 


kk Passage in Ist Ed., page 263, approved in Jangilal v. Panna Lal, AI.R. 1957 


All. 743, 745, para 9 (Beg, J). 
— vide also Mahadoba Devasthan v. Mahadoba, A.I.R. 1953 Bom. 38; Jangi Lal 
Panna Lal, AER: 1957 All. 743; Sri Iswar v. Gopinath Das, AL R. 1960 
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by the mortgagee decreeholder was pending at that time. During the 
pendency of the suit, the execution proceeding was dismissed for default 
and after that the suit was also dismissed under Order 9, Rule 8, Civil 
Procedure Code and an application for restoration of it under Order 9, 
Rule 9 failed. The mortgagee decreeholder then started a fresh execution 
case, and thereupon a fresh suit was brought by the idol represented by 
one of its Shebaits for a declaration that the properties in dispute were 
Debutter properties and were not liable to be sold in execution of the 
mortgage decree. The question was, whether this fresh suit was barred 
under Order 9, Rule 9, Civil Procedure Code. The question was 
answered in the negative. Both the learned Judges, who heard the case, 
were of opinion that : : 
(1) the previous suit was not the deity’s suit as Anupama who 
was a mere worshipper, had no right to represent the deity ; 
and 


(2) the cause of action in the subsequent suit was different. 


Nasim Ali, J. went further and said that even if the previous suit 
was a suit by the idol and the cause of action was the same, the present 
suit was maintainable on the analogy of a suit in similar circumstances 
by a minor who could sue for setting aside the previous order of dismissal 
on the ground that-the guardian who purported to represent the deity 
was grossly negligent in the discharge of his duties. In this view, z 
however, the other learned Judge (Pal, J.) did not concur. If the cause 
of action in the two suits was different, obviously the bar under Order 9, 
Rule 9, Civil Procedure Code, would not apply. But the decision of the 2 
learned Judges on the other point, viz., as to whether the previous suit = 
was the deity’s suit or not is calculated to raise questions of a — 
difficult nature. Nasim Ali, J. seems only to have observed that a 
Anupama was neither a de jure nor a de facto Shebait, she had no ri right — 
to represent the deity ; and if she purported to exercise certain powers — 
which she did not possess in law, the deity would not be found by 
result of the exercise of such powers. Pal, J. on the other hand definite y — 
took the view that nobody else except the Shebait can legally and — 
effectively represent the — in a suit unless he is appointed by the 
ene ee was not Waa as the 
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protection of its interest. 
ing properly the rights of the deity, as stated above, practically lie dormant 
and it is the Shebait alone who can file suits in the interest of the deity 
When, however, the Shebait is negligent or is himself the guilty party 
against whom the deity needs relief, it is open to worshippers or other 
persons interested in the endowment to file suits for the protection of 
In Behari Lal v. Thakur Radhaballabh Jiu® it was held 


by the Allahabad High Court, relying on the above observations and the 
A 


the Debutter.* 
observations following them, that where a Shebait was unable to act o1 
his own act was questioned, persons having a beneficial interest in the 
endowment could take steps to protect the interests of the idol, and that 
where the suit was filed questioning an alienation made by a manage! 
a person who was assisting the manager in managing the temple could 
institute a suit to establish the rights of the idol, and that further 
de facto Shebait had also a right to sue on behalf of the deity as also a 
person having a beneficial interest, such as a worshipper. 
In Sri Thakur Krishna Chandrama Jiu v. Kanhayalal,™* it was held 
that while a person who had a beneficial interest in the endowment 
of the idol, a person who had only a benevolent interest could not sue 
It is open to the deity also to file a suit through some person as the 


could, as held in Behari Lal v. Thakur Radhaballabh Jiu, sue on behalf 
next friend for recovery of possession of property improperly alienated 


or for other relief. Such next friend may not unoften be a person who 
as a prospective Shebait or a worshipper is personally interested in the 
endowment. How then are we to distinguish between those two classes 
of cases. and ascertain whether it is a suit by the deity or by the wor- 
“personal rr The answer would certainly depend upon the 
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decree. In such cases, where the deity wanted relief against the Shebait 
himself, it cannot possibly be expected that the Shebait would represent 
the deity in the suit. If the deity has any right of suit at all, it must be 
exercised through some other person as next friend. Mr. Justice Pals 
opinion seems to be that no person other than the Shebait can legally or 
effectively represent the deity unless he has been specially appointed by 
the court. As Anupama was not legally appointed by the court, her 
suit could be regarded as a suit instituted by her on the basis of her 
own personal rights and not a suit by the deity at all. There is much 
to be said in favour of the view taken by Pal, J., though judicial opinion 
on this point is neither clear nor uniform. There is no specific provision 
in the Civil Procedure Code relating to suits by or against idols and 
the provisions of Order 32, Civil Procedure Code, are not in terms appli- 
cable to such cases. If the provisions of Order 32, Civil Procedure Code, 
are held to regulate suits brought by or against an idol, obviously no 
appointment by the court is necessary before a suit could be filed by 
the idol through its next friend. 


6.24. Appointment of guardian by court to represent the deity. — 

The idea of having a guardian appointed by the court to represent the 
deity in litigations in which it is interested seemed to have originated 
from the pronouncement of the Judicial Committee in Mallick v. 
Mallick In that case there was a quarrel between the Shebaits them- 
selves who would ordinarily represent the deity regarding the right 
of removal of the deity to the place of residence of one of the Shebaits — 
during- his turn of worship. The Privy Council held that in such 
matters the will of the deity is to be respected; and as the deity — = 
was not a party to the litigation, the! suit was remitted to the court below = 
in order that the idol may be represented by a disinterested pers 
appointed by the court to express its will in regard to the mz 
dispute. In Kanhiya Lal v. Hamid Ali,“ there was a suit for 
of a plot of land upon which the defendants had erected a Thak l 
The Judicial Committee being of opinion that the appeal could ne 
— disposed of in the absense: of ork —— — 
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Shebait who has the right to sue in respect of a deity’s property, yet so 
long as the Shebait is not appointed it may be permissible to file a suit 
in the name of the deity and the court should appoint some person as 
agent ad litem for the deity. Apart from the fact that the expression 
‘agent ad litem’ is something unheard of, the learned Judge did not 
indicate under what provision of law such appointment could be made. 


6.25. The point came up for consideration before Lort Williams, J. 
sitting singly in Sharat Chandra Shee v. Dwarkanath Shee" and the learned 
Judge held that in the case of a private religious trust, with regard to 
mismanagement of which the members of the public cannot intervene 
and the Shebait cannot be expected to bring a suit against himself, it is 
necessary and desirable that the idol should file a suit by a disinterested 
next friend appointed by the court. Im this case the suit was for removal 
of the defendant who was a Shebait under the will of Baidya Nath Shee. 
The persons who were interested in the endowment under the terms of 
the will were all dead and the suit was filed by two grandsons of a brother 
of the founder. Mr. -Justice Lort Williams appointed the first plaintiff 
the next friend of the deity. Mr. Justice Pal substantially accepted this 
procedure as correct in Tarit Bhusan v. Sridhar Salgram.“ The reason 
that weighed strongly with the learned Judge was that if a suit could be 
instituted on behalf of the idol by any person as its next friend, it would 
really be an invitation to all sorts of persons to come and meddle in 
the affairs of the idol and if the idol is to be bound by the result of 
such suit or proceeding, it would be disastrous to its interests. In the 
= opinion of the learned Judge the provisions of Order 32, Civil Procedure 
= Code could not be applied to the case of a deity as the deity is not a 
minor in law and moreover, these provisions would not safeguard the 
interest of the idol at all. If anybody, has any interest in the endowment 
— and purports to institute a suit as by the court, the suit could be 

regarded as his own suit and not the suit of the idol. The view was 
accepted and followed by Gentle, J. in Sri Sri Sreedhar Jew v. Kanto 
Mohan. On the other hand, Sen, J. held in Thakur Sri Sri Annapurna 

Sundari Dasi* that appointment by the court could not be an 

| prerequisite to enable the next friend to institute a Suit on 
the idol. If the defendant contested the fitness of the next 
r the deity, it would be open to the court to investigate 
de the question one way or the other. All these 
d by Das, J. in Gopal Jew v. Baldeo,? and it was 
| that as on the authorities already well 
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established it is competent to a Shebait to act as a next friend of an 
idol without appointment by the court, there was no reason why the 
same right of suing as the next friend of the deity without 
any appointment by court should not be allowed to other persons 
interested in the endowment like the worshippers and prospective 
Shebaits. In the opinion of Das, J. there being no definite procedure 
laid down by law relating to suits of idols, the provisions of Order 32 
of the Civil Procedure Code should be applied as far as possible, and 
these provisions, according to him, would safeguard the interest of the 
idol, at least no less effectively than an ex parte order of appointment 
made by the court. In Sushama Roy v. Atul Krishna a Bench of the 
Calcutta High Court dissented from the above view and held that it was 
not in the interest of an idol that any person other than the Shebait should 
have the right to file a suit on its behalf constituting himself as its next 
friend, on the analogy of the provisions in Order 32 relating to suits on 
behalf of infants, that as the decision in a suit brought on behalf of the 
idol would be binding on it, it was necessary for the purpose of protecting 
its interests that such a suit should be permitted to be instituted only 
with the permission of the court and that in proper cases the court might 
issue notice to all persons interested before granting permission. In 
Sri Iswar v. Gopinath Das* it was again laid down on a review of the 
authorities that though a suit could be instituted on behalf of an idol 
by a person other than the Shebait, that could be done only when that 
person is appointed to act as next friend by an order of the court. 


6.26. The question does not seem to have been raised in this form — 
in any of the other High Courts in India. In Dashan Lal v. Shibji 
Maharaj the idol filed a suit through a next friend who was a priest of- — 
the temple and looked after the management of the temple affairs. He was — 
not in the position of a manager or trustee or even ola worshipper in the — 
proper sense of the word. It was held by the learned Judges of the 
Allahabad High Court that they were not prepared to accept as- a correct = 
proposition of law that any person claiming a benevolent interest in 
affairs of the idol would be permitted to maintain a suit in the 
and as the next friend of the injured idol. If the provisions of 
32, Civil Procedure Code, are taken to apply to suits of idols, th 1€ 
would certainly arise in cases where the next friend is r 
interested in the endowment at all, but — perfect st 
what the Indesa; of the — ak Court have said 
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Civil Procedure Code applicable.® As the position of an idol is admittedly 
different from that of an infant, there is no particular reason why the 
procedure laid down in Order 32, Civil Procedure Code should be made 
applicable to an idol’s suit. When the Privy Council suggested the idea 
of having the deity represented by a disinterested person in the case of 
Mallick v. Mallick,’ they were not thinking certainly of the provisions of 
Order 32 or of any other provision in the Civil Procedure Code. ‘The 
rule was laid down as a matter of expediency and for safeguarding the 
interest of the idol. The rules of the procedure after all are only means 
to serve the ends of justice, and if the appointment of a next friend by the 
court is calculated to safeguard the interest of the deity, there could be 
no real objection to the procedure suggested by Mr. Justice Pal in Tarii 
Bhusan’s case. If a new procedure has got to be invented, it is not safe 
to rely upon mere analogy and invoke the provisions of Order 32 of the 
Civil Procedure Code when the principle well recognised is that an idol 
does not occupy the position of an infant in law. Anyway, these 
questions ought to be settled finally, as otherwise the lower courts would 
experience considerable difficulties in dealing with such matters with 
regard to which different Judges of the High Courts have taken different 
views. 

6.27. Receivers.—In a Calcutta case,“ the question of appointing a 
receiver was considered, and the following propositions were enun- 
ciated.” 

(i) Where the deity’s interest is not likely to be affected by the 
litigation, where the parties claim only the benevolent interest in the 
affairs of the idol and do not claim against the interest of the deity, and 
where the suit is not really the suit by the deity and the court does not 
feel the necessity of the presence of the deity before it, the court is not 
precluded by the absence of the deity from appointing a Receiver, in 
respect of the properties covered by a Hindu Religious Endowment, 
be it public or private. Of course, a receiver is appointed only when 
the provisions of Order 40 of the Code of Civil Procedure, 1908, are 
satished, and if the facts of a particular case otherwise justify, in the 
interest of justice, the appointment of a Receiver. 

(ii) However, the court has to consider whether interference with 

ion of the property is required, and whether there is a well-founded 
fear that the property in question will be dissipated or wasted or that 
a eee mischief to the same may be caused unless the court gives 
ion in the shape of appointment of a Receiver. 
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—— es È 

— P st 
pra 

f a 


Nooga ar Sen BE Hiie Bhawan, I.L.R. (1947) All. 263. 
52 PEJA 245. 





A Ashim v. Warandra, ALR. 1972 Cal. 213. 

— b The paragraph as to receivers has been added in the 4th Edition. 
Ti — 

f Ny Á à 





SUITS ON BEHALF OF DEITY 269 


in respect of a Hindu Religious Endowment can at all be made does not 
appear to be correct. 

(iv) In deciding whether a member of the settlor’s family is an 
interloper or a trespasser in relation to the endowed property, the 
court should bear in hand the basic principle that there is a distinction 
between one who is an absolute stranger to a Debutter estate and one 
who is not a stranger but claims adversely to the deity. 


6.28. Deity not a necessary party in all suits relating to Debutter.— 
It would be clear from what has been stated above that the deity is not 
a necessary party in all suits relating to Debutter. The case of Jagadindra 
v. Hemanta Kumari® is itself an authority for the proposition that it is 
open to a Shebait to institute a suit in his own name to recover property 
belonging to the deity, and the deity need not be made a party to such 
a suit. If a worshipper brings a suit in his own name for declaring 
certain properties as Debutter, he need not make the deity a party to 
such suit apart from the Shebait.2 If the deity is vitally interested in 
the result of a suit or its wishes have to be expressed through a 
disinterested person or if the Shebaits have any interest adverse to that 
of the deity, it is necessary that the deity should be made a party to such 
litigation. It was so held in a Patna case,” where it was observed that 
where the Shebait denied the right of the idol to the dedicated properties, 
it was desirable that the idol should file the suit through a disinterested 
next friend appointed by the court ; and where the suit was for altering 
certain provisions in respect of the sheba of a deity contained in a will 
under which the endowment was made, it was held” that the deity had 
a right to be heard, and would not be bound by any alteration- made — —— 
behind its back, S coe 
— — 
In a suit brought for framing a scheme of a private Debutter, the 52 
deity is not always a necessary party, but it should be made a pi : 
its interests are likely to be affected in any way.” In Upendra | V 
Nilmony,™ that the deity was not a necessary party in a suit for tł 
framing of a scheme unless its interests were likely to be affected b 
scheme proposed. ae 
When the only question in controversy is as to whether th 
has established his rights as Shebait of the suit properties 
the plant nor the defendant denies the title of ee » ‘de 
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perties, the idol is not a necessary party ;* and, thus, when the suit was 
for the removal of a trustee on the ground that he was guilty of breach 
of trust and has misappropriated the funds of the endowment and the 
trust was admitted, the deity was held to be not a necessary party." 


6.29. Points summed up.—The result of the foregoing discussion 
may be summed up as follows : 


(1) An idol is a juristic person in whom the ttle to the properties 
of the endowment vests; but it is only in an ideal sense that the idol is 
the owner. It has to act through human agency and that agent is the 
Shebait, who is, in law, the person entitled to take proceedings on its 
behalf. The personality of the idol might, therefore, in one sense, be 
said to be merged in that of the Shebait.™ 


(2) Where, however, the Shebait refuses to act for the idol, or where 
the suit is to challenge the act of the Shebait himself as prejudicial to 
the interests of the idol, then there must be some other agency which 
must have the right to act for the idol. In such cases, the law accordingly 
recognises a right in persons interested in the endowment to take pro- 
ceedings on behalf of the idol. 


= (3) Where the endowment is a private one, the members of the 
— family are the persons primarily interested in its upkeep and main- 
_ tenance, and they are, therefore, entitled to act on behalf of the deity ; 
“but where the endowment is a public one, section 92 of the Civil 
Proc e lure Code prescribes a special procedure when the suit is against 
je trustee, and the reliefs claimed fall within that section. Such a suit 
K > brought only in conformity with that section, and the rights of 
n embers | of the public, who are interested in the endowment as wor- 
pers or otherwise, to institute proceedings on behalf of the idol are, 
tha ter abridged. “Where, however, the suit does not fall within 
TE a cic ght of the worshippers or persons interested 
o vindicate the rights of the idol under the general 
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recognises as competent to act for it, and the joinder of the idol is un- 
necessary. Indeed, it may even result in embarrassment. But where 
the matters in controversy in a suit would affect the interests of the deity, 
as for example when the trust is denied, or is sought to be altered, it is 
desirable that it should also be impleaded as a party. 

(5) Where the joinder of the idol is necessary or desirable, there 
is a difference of opinion as to whether the provisions of Order 32 of 
the Civil Procedure Code could, by analogy, be applied to such a suit, 
and whether it is open) to a person to constitute himself as the next friend 
of the idol and institute the suit on its behalf. The better opinion 
seems to be that the provisions of Order 32 cannot be extended to a suit 
on behalf of the idol, as there is no real analogy between an infant and 
an idol, that a suit by a person other than the Shebait could be instituted 
on behalf of the idol only when the court grants permission therefor, 
and that such permission should, as a rule, be given only after hearing 
the persons interested.’ ; 


6.30. Rights of a ‘de facto’ Shebait—Before I close this topic, it 
may be pertinent to say a few words as regards the position of a de facto 
Shebait™* in the matter of instituting suits on behalf of the deity. A de 
facto Shebait may be described as one who is in possession, of the en- 
dowed property and exercises all the functions of a Shebait though th 
legal title is lacking." — 


The statement of law in Jagadindra’s case that the right to sue in 
respect of the deity’s property is vested in the Shebait cannot possibly = 
be extended to the case of a de facto Shebait who has no lawful title to _ 
shebaitship. Nevertheless as the deity is a juristic person and “various © 
persons other than the Shebait can institute suits on behalf of the dei 
there could be nothing wrong in allowing a de facto Shebait to file suits 
not for his own benefit but for the benefit of the endowment. The Privy 










pronouncement of theirs in Ram Chandra v. Nawrangi,” that-a | 
in actual possession of a Math is entitled to maintain a suit to 
property appertaining to it not for his own benefit but for the 
of the Math. These were cases which related to a Math and r 
Debutter, but the same reasoning, it seems, would apply to a D 
endowment as well and it has been so held in several deci ded 
== 144 Para 6.21, supra. =: 
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Allahabad High Court held in Gopal Dutt v. Baburam*® that a suit can 
be brought in the name of the idol by a person who is the de facto 
manager of a temple and the same view was taken by the Chief Court of 
Oudh in Sri Radha Krishna v. Maharaj Kumar? and by a Full Bench 
of the Madras High Court in Sankaranarayanan v. Shri Poovananatha.™ 


In the Madras Full Bench case, the learned Judges quoted with 
approval the observations of Wadsworth, J. in an earlier case! which 
stated the true rationale of the rule permitting a de facto trustee in 
possession and management of a temple or mutt to bring a suit for the 
recovery of properties belonging to the institution or to take such action 
as may be necessary in the interests of the trust. The observations are 
as follows: “It is the duty of the court to protect the trust property 
from misappropriation and diversion from the objects to which it was 
dedicated. When the trust property is without a legal guardian, owing 
to any defects in the machinery for the appointment of a trustee or owing 
to unwillingness of the legal trustee to act, it would be a monstrous thing 
if amy honest person recognised as being in charge of the institution and 
actually controlling its affairs in the interest of the trust should be 
entitled, in the absence of any one with a better title, to take these actions 
which are necessary to safeguard the interests of the trust.” 


= 63l. The view that a de facto trustee is entitled to maintain an 

= action on behalf of the trust has since been laid down in a number of 
si decisions _ In Sapta Koteshwar v. R. V. Kuttur, it was observed that 
jar the fact that the de facto trustee was also seeking to advance his own 
— interests was not aground for non-suiting him but that the court might 
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himself from bringing a suit in which case he also should be made a party. 
The decree passed in a suit in which the deity was not properly repre- 
sented could be ignored. 

But the right of a de facto trustee to sue on behalf of and for the 
benefit of the institution does not involve the recognition of any right 
to continue in management. It was accordingly held in Gopal v. Maho- 
med Jaffar™ that a de facto trustee is not entitled to a declaration of his 
right to manage indefinitely and without any right.. 


6.32. It was laid down in the judgment of the Madras Full Bench 
that in order to entitle a person to maintain a suit on behalf of the 
endowment, it must be proved that he is in exclusive possession of the 
office of manager or head of the institution, though he may not be able 
to establish his legal tifle to it. In the words of Biswanath Sastri, J.: 
“If a man forcibly, violently or dishonestly takes possession of a trust 


property under a false claim to be a trustee, or if there is a scramble for 


possession between rival contestants, the claim of de facto trusteeship is 
untenable. A fugitive or isolated act of a person with regard to property 
of a religious endowment would not make him a de facto trustee......... 
There must be a continuous course of conduct, the length of the same 
depending upon the facts and circumstances of the case.”” 


The mere fact that a man secures somehow or other the custody of 
an idot and begins to worship it would not by itself make him a de facto 
Shebait.* 


6.33. Effect of a decree against the Shebait and Shebait’s — 
compromise.—A decree or judgment properly obtained against the Shebait 
of a deity is binding on his successors. It was laid down by the Judicial 
Committee as early as in the case of Prosunna v. Golab? that Shebaits as 
such form a continuing representation of the idol’s property, and a decree 


passed against one Shebait binds the successive Shebaits. One Shebait | = 
may not, strictly speaking, be said to claim under his predecessor, — = 


yet as the Shebait for the time being completely represents the — 
estate, a decision ka one Shebait binds successive — * — 
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have been raised, tried and decided in the suit which led to it.® It has 
been held by the Madras High Court that a decree passed against a 
de facto trustee of a temple binds the temple or the de jure trustee in the 
absence of fraud or any other vitiating element.” 

6.34. The binding nature of the decree is not affected by the fact 
that it is based on compromise.® It is always within the competence of a 
Shebait to enter into a bona fide compromise for the benefit and preser- 
vation of the Debutter estate.“ As the Indian Trusts Act does not apply 
to a Hindu religious endowment, it is not necessary to bring into aid the 
provisions of section 43 of the Trusts Act for such purposes. ‘The power 
to compromise is inherent in the right of management which the Shebait 
possesses. As has been said already, the deity cannot be treated as a 
perpetual minor, and the provisions of Order XXXII of the Code of 
Civil Procedure are not applicable to a suit brought on behalf of the deity. 
In such cases, it is not necessary for the Shebait to take the permission 
of the court for the purpose of validating the compromise of a suit. “The 
conditions of a valid compromise are the same which determine the 
validity of a compromise entered into by a Hindu widow as representing 
the estate of her husband. If it is a bona fide transaction entered into 
for the benefit of the estate and not for the personal advantage of the 
manager himself it is to be held binding. 


IV. DELEGATION 


6.35. Shebait cannot delegate his authority.—A Shebait, like a trus- 
tee in English law, cannot delegate his duties to another, no matter 
whether such other is a stranger or a co-trustee. The rule is founded 
on the maxim “Delegatus non potest delegare.” The meaning and 
implication of this rule were thus explained by Bowen, L.J. in Re, Speight, 
Speight v. Gaunt : “The proposition as to trustees or agents that they 
cannot delegate means this simply that a man employed to do a thing 
himself has not the right to get somebody else to do it, but when he is 
employed to get it done through others, he may do so.” In cases, 
therefore, where a trustee is entrusted to do a particular thing himself, 
he cannot authorise somebody else to exercise judgment on his behalf. 
It is open to a trustee to appoint a sub-agent or avail himself of the 
services of others, whenever such employment is according to the normal 
course of business, but such appointment must only be as a means of 
carrying out his own duties himself and not for the purpose of delegating 


31 Vide, Prosunna v. Golab, L.R. 2 LA. 145. 
32 Vide, Sri Vedapureswar v. Sudarsana, A.I.R. (1946) Mad. 74. 
 3F Vide, Kamkhya Vasaka v. Balagopal, 1.L.R. 29 Mad. 553. 

5 SRE Vide, Hosenali v. Bhagawan * LL.R. 34 Cal. 249. 

—— 27, 763:5 EN Aa 
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those duties by means of such appointment.* In Bonnerji v. Sitanath” 
a lease was executed by an attorney of a trustee who himself did not 
negotiate or consider the lease or never knew of it until after execution. 
The Judicial Committee held the lease to be invalid. “The duties of 
Protap,” thus observed Their Lordships, “were in their nature fiduciary 
and fiduciary duties cannot be the subject of delegation. If, therefore, 
the document had been before Their Lordships it would have been 
impossible to support the contention that it conferred the power to 
negotiate and execute the document upon which the whole of the 
defendant's case rests.” In Shree Shree Gopal v. Soshee Bhusan® the 
defendant No. 3 as the son of defendant No. 2, the Shebait of certain 
deities, entered into a contract for lease of certain Debutter properties 
with the plaintiff. In a suit for specific performance of the contract, the 
defence inter alia was that defendant No. 3 had no authority to enter 
into the contract on behalf of the Shebait and even if he had, the Shebait 
herself being incompetent in law to delegate her duties, such authority 
could not assist the plaintiff. Both these contentions were accepted by 
the High Court and the plaintiff's suit for specific performance of the 
contract was dismissed. In course of their judgment the learned Judges 
observed as follows: “It cannot be denied that the granting of a lease 
of this character was a matter with regard to which the defendant No. 2, 
as Shebait, was bound to exercise her judgment ; and when it is found that 
the defendant No. 3, under a supposed authority, which must have pur- 
ported to delegate that exercise of judgment to him, made the contract, 
and when the defendant No. 2 repudiates the contract at the earliest 
opportunity available to her, it is impossible to uphold this delegation, 
which is a good deal more than the mere employment of a machinery for 
carrying out the duties which attach to the defendant No. 2 in the 
fiduciary character she occupies: it is impossible to hold that „specific — d 
performance should be granted in respect of it.” J 


6.36. It was held by Kekewich, J. in Re, Weall, Andrews. v. weals oO Ari 
that when a trustee is entitled to appoint agents under the express terms of 
his appointment or because the usual course of business sanctions- suc 
procedure, “he is bound to exercise his own discretion in the matter o 
appointing agents; and so long as he selects persons properly quali 
he cannot be made responsible for their intelligence or honesty. — dos 


not in any sense guarantee the performance of the duties. ae 
follow however that he can entrust his agents with any « duties 1 
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the court would be disposed to support any conclusion at which he arrives, 
however erroneous, provided it really is his concluston—that is the 
outcome of such consideration as might reasonably be expected to be 
given to a like matter by a man of ordinary prudence guided by such rules 
and arguments as generally guide such a man in his own affairs.” ‘These 
principles have been held to be applicable in their entirety to the case 
of a Shebait by the High Court of Calcutta in the case referred to above.® 
It is to be noted that under the express provisions of the English Trust 
Act of 1925 the liability of a trustee for acts of the agent in regard to 
transactions which are covered by the act is much more limited than 
what it was before. He cannot be made personally liable for a loss due to 
the employment of the agent unless he is guilty of wilful default.” 


6.37. A Shebait cannot delegate his authority even to a co-Shebait. 
As has been said in the previous chapter,“* it is permissible to Shebaits 
for the purpose of convenience to make arrangements or schemes for 
separate management ; but they cannot while retaining their office abdicate 
altogether their duties and functions and delegate their authority inclu- 
ding that of sale, gift or mortgage to a co-Shebait. These arrangements 
amongst the Shebaits can authorise the doing of routine administration 
work but cannot authorise an alienation of the Debutter property without 
the concurrence of all the Shebaits. 


V. ALIENATION OF PROPERTY— GENERAL 


6.38. Shebait’s power of alienation of Debutter property.—Property 
dedicated to the services of an idol is, as a rule, inalienable but excep- 
tions to this rule have been recognised in the interest of the deity itself. 
Exceptional circumstances do happen when the Shebait as a manager of 
the endowment finds it difficult, nay impossible, to carry on the worship 
of the idol without securing money from other sources, and it may be 
necessary to raise money for repairing the temple and other possessions 
of the deity, for defending hostile litigious attacks and for similar other 
purposes. It is true that the Shebait is a mere manager and not the owner 
of the Debutter properties; but as has been said over and over again, the 
idol is the owner only in an ideal sense. There is always a human 
personality linked up with this ideal personality and the Shebait or 
manager of the deity must of necessity be empowered to do whatever may 
be required for the service of the idol and for the benefit and preservation 
of its property, at least to as great a degree as the manager of an infant 


40 Shree Shree Gopal v. Shoshee Bhusan, I.L.R. 60 Cal. 111. 
41 Vide the observation of Maugham, J. in Re, Vickery, Vickery v. Stephens, 


(1931) 1 Ch. 572. 


2 Official Receiver v. Jogmaya, 50 C.W.N. 272. l | 
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heir. It is on this principle that a Shebait has been held entitled to 
alienate Debutter property in case of need or benefit to the estate. An 
interesting question was raised in Ramchandraji v. Lalji Singh* whether 
a condition in a deed of endowment that the Shebait shall not alienate 
or encumber the properties was valid. It was observed that it would 
not be in the interest of the institution to deprive the Shebait of the 
power of alienation in case of necessity or benefit, and the condition was 
accordingly held to be bad on the principle underlying section 10 of the 
Transfer of Property Act. 
The rights of a Shebait in this respect are analogous to those of 
a manager of an infant heir,“ as laid down in Hunooman Pershad Panday’s 
case. In Hunooman Pershad’s case“ the Privy Council laid down the 
principle of Hindu law which will determine the validity of a transaction 
entered into by the de facto manager of an infant’s estate by which the 
property of the infant was charged with payment of money. “The power 
of the manager for an infant heir to charge an estate not his own,” so runs 
the judgment of Knight Bruce, L.J., “is under the Hindu Law a limited 
and a qualified power. It can only be exercised rightly in the case of 
need or for the benefit of the estate. But where in the particular instance 
the charge is one that a prudent owner would make in order to benefit 
the estate the bona fide lender is not affected by the precedent, 
mismanagement of the estate. The actual pressure on the estate, the 
danger to be averted or the benefit to be conferred on it in the particular 
instance is the thing to be regarded......... Their Lordships think that the 
lender is bound to enquire into the necessities for the loan and to satisfy 
himself as well as he can with reference to the parties with whom he is 
dealing that the manager is acting in the particular instance for the benefit — 
of the estate. But they think that if he does so enquire and acts honestly, — 
the real existence of an alleged sufficient and reasonably credited necessity 
is not a condition precedent to the validity of the charge, and they do not 
think that under such circumstances he is bound to see to the application — 
of the money.““ sami sad —— 
6.39. The transaction in Hunooman ee s case was one by way of 
mortgage or charge for money received as loan, but the same principle 
applies to other forms of alienation like sale or permanent lease. 1 N 
sale or mortgage of the Debutter property by the Shebait would be bindi 
— deity unless it is supported, by — mecessity or peng tt | — 
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idol. A Shebait certainly can create proper derivative tenures and estates 
which are conformable to ordinary usage but he cannot create, without 
unavoidable necessity, a lease on a fixed rental for all the time to come, 
however adequate that rent may be at the time of granting the lease. 
The reason is that by these means “the Debutter estate would be deprived 
of the chance it would have, if the rent were variable, of deriving benefit 
from the enhancement in value in the future of the lands leased.” This 
proposition of law was laid down by the Privy Council as early as in 1869 
in the well-known case of Maharanee Shibessouree v. Mothoora Nath,“ 
and it has been reiterated by them in a large number of cases since then. 
See, Seena Peena Reena v. Chokklingam ;* Abhiram Goswami v. Syama 
Charan ;' Palaniappa v. Devasikamony.? 


There is quite a large number of decided cases where questions of 
necessity or benefit to the Debutter estate have been raised in connection 
with different kinds of alienation made by the Shebait and I would have 
to take you to some of them presently. But before I do so, there are a 
few matters of general importance and very much pertinent to the present 
enquiry which I would like you to bear in mind when you pursue this 
subject. 

6.40. Shebait can alienate income as well as corpus.—In the first 
place I would make it clear to you that the Shebait’s powers of alienation 
in case of necessity or benefit to the deity are not confined only to the 
income of the Debutter estate but extend to the corpus as well. The 
observations: of Chief Justice Westpropp of the Bombay High Court 
in certain Bombay cases? and also those of Sir Subramania Ayyer in 
Nallayappa v. Ambalavana* would seem to suggest that a Hindu religious 
endowment cannot be sold or permanently alienated at all ; and that only 
its income could be temporarily pledged for necessary purposes such as 
repairs of the temple etc., “According to the Indian Common Law relating 
to Hindu religious institutions,” thus observed Subramania Ayyer, J. in 
the Madras case referred to above, “the landed endowments thereof are 
inalienable. Though proper derivative tenures conformable to custom may 
be created with reference to such endowments, they cannot be transferred 
by way of a permanent lease at a fixed rent nor can they be sold or 

* mortgaged. The revenues thereof may alone be pledged for the necessities 
of the institution.” However much these observations might be in 
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_ harmony with orthodox Hindu ideas, it must be said that the statement 
Nan ~ a 






intamoni, LLR. 5 Bom. 393; Collector of Thana v. Hari 


- 3 ow a b. — — ~ 


me re ae Á 





ALIENATION OF PROPERTY-—GENERAL 279 


of law made therein is contrary to what the Privy Council laid down in 
Prosonna Kumari v. Gulab Chand’ and in all other subsequent cases and 
consequently cannot be accepted as correct.“ In fact, none of the High 
Courts in India has followed the principle that only the income of the 
Debutter property could be pledged. 


6.41. Shebait’s alienation without legal necessity may hold good so 
long as he holds office.—In the second place I would ask you to bear in 
mind that even though a particular alienation by the Shebait is not 
supported by legal necessity, still it would not be void altogether and 
may enure so long as the Shebait is alive or holds his office. A Shebait, 
therefore, can even without any legal necessity create an estate or tenure 
commensurate with his term of office and between the grantor and the 
grantee such an estate would be valid, though it would not be binding 
on the succeeding Shebait. 


In Mahant Ram Sarup Dass v. Lakshmi Ojha; the plaintiff who was 
in possession and management of the properties of a mutt sued to recover 
possession of properties which had been alienated by the de jure Mohant 
who continued to hold the office. It was found that the alienation was 
not binding on the trust. On a question as to the relief to which the 
plaintiff was entitled, it was held that he could get a declaration that the 
-alienation was not binding on the mutt but that he was not entitled to a 
decree for possession as an alienation by a Mohant was only voidable and 
was good so long as the Mohant who made the alienation held the office, 
[See Abhiram Goswami v. Syama Charan ;$ Vidyavaruthi v. Balusami.*] 


It goes without say ing that a Shebait can alienate a Debutter property 
only by transfer inter vivos. No disposition by a will is possible or legal. * 
A transfer by way of gift can scarcely be supported by legal necessity = 
unless the purpose of the endowment itself makes such gift compulsory Kèn 
on the part of the Shebait. But on thg principles stated above, a gift an. — 
be held to be operative during the life-time of the grantor, though it woul Fa 
have no effect after the donor ceases to be in office. —— 


= 

6.42. Transfer of the entire endowment void a ee — 

thing I would desire to impress upon you is that the alienation by the | 
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Das v. Lakhan Das The same principle would apply to a Debutter 
also.” 


VI. ALIENATION FOR NECESSITY OR BENEFIT 

6.43. Necessity and benefit to the idol—what they mean.—Aliena 
tion of Debutter property by the Shebait can be justified only on grounds 
of necessity or benefit to the idol. It is not possible to define exhaus- 
tively as to what circumstances would constitute necessity or benefit to 
the Debutter estate. Each case would have to be decided on its own 
facts. Obviously necessity and benefit are two different ideas and there 
is a distinction between them, though in each individual case it is difficult 
to put them into water-tight compartments, as in the majority of cases 
the same facts upon which necessity could be pleaded would support the 
case Of benefit as well. An attempt was made by Sundara Aiyer, J. in 
Vembu v. Srinivasa® to frame a definition of necessity and it was said 
by the learned Judge that “necessity connotes the idea of warding off an 
evil or the doing of something that cannot be avoided or something which 
it is one’s legal) duty to do.” On the other hand, in Palaniappa Chetti v. 
Devasitkhamony*™ Their Lordships of the Judicial Committee while discussing 
the meaning of the expression “benefit to the estate” observed as follows : 
“It is impossible, Their Lordships think, to give a precise definition of it 
applicable to all cases and they do not attempt to do so. The preser- 
vation, however, of the estate from extinction, the defence against 
hostile litigation affecting it, the protection of it or portions from injury 
or deterioration by inundation, these and such like things would obviously 
be benefits. The difficulty is to draw the line as to what are, in this 
connection, to be taken as benefits and what not.” 


When there is a risk of the Debutter property being sold for non- 
payment of Government revenue or in execution of a decree lawfully 
obtained against the Debutter estate, or when there is a threat of flood or 
inundation which might damage the properties, the Shebait, if he alienates 
a portion of the property for the purpose of raising money to avoid these 
evils would undoubtedly be doing “benefit” to the estate. At the same 
time, the alienation would also be justified by necessity even according to 
the definition given by Sundara Aiyer, J. quoted above. 


~ 6.44. It is well settled that the mere fact that the Debutter estate 
could make some profit out of a particular bargain or there is an immediate 


— of its income would not be grounds sufficient to hold the trans- 
_ action to be beneficial to the deity. Benefit to the estate does not — 
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Krista Chandra v. Ratan,® Monohar Das v. Tarini] In the Privy Council 
case quoted above, Their Lordships expressly observed that though money- 
lending is attractive and lucrative in India, a Shebait would not be justified 
in selling Debutter land solely for the purpose of getting capital to embark 
in the money-lending business. Benefit, therefore, is not synonymous 
with financial gain. At the same time it would not be quite correct to 
say that benefit to the estate is confined absolutely to cases of compelling 
necessity, where the act done is of a purely defensive character undertaken 
for the protection of the estate already in possession. It was held by the 
Allahabad High Court in Jado Singh v. Nathu Singh” that the term may 
be held to apply to such a transaction as the sale of inconveniently 
situated, encumbered and unprofitable property and the purchase in its 
place of other property. This view was adopted by the Patna High Court 
in Baidyanath Prasad v. Kunja Kumar, where the Shebait sold a piece 
of land which was situated at a place almost unaccessible during the 
cultivating season and which the Shebaits had considerable diffculty in 
managing. The price fetched was quite adequate and with the sale 
proceeds a better property was purchased. The act of the Shebait was 
held to be a prudent act by which the idol’s estate was benefited. 


6.45. It is quite possible to conceive of other cases where the tran- 
saction, though not absolutely necessary, is still beneficial in the sense that 
it is dictated by considerations of prudence in the circumstances of a parti- 
cular case. The case of Hossein Ali Khan v. Mohanta Bhagawan Das? 
may be taken as an illustration of this type of cases. In this case the Nawab 
of Murshidabad obtained certain rent decrees against Mohanta Tulshi — 
Das in respect of a leasehold property held by the latter personally under 
him. In execution of these decrees certain properties, which the judgment- 
debtor purported to hold as Shebait of deity Raghunath, were attached. 
Tulshi Das preferred a claim which was allowed. But as the decree-holder 
threatened to institute a suit for the purpose of establishing that the 
attached properties were the personal properties of the judgment-debior,  — 
Tulshi Das made a compromise and under the terms of this compromissi = 
Tulshi Das not only paid a large sum of money in part satisfaction of his dues z 
and also assigned to the decree-holder a sum of Rs. 10,000 which consti- 
tuted the arrears of rent dve to him by his raiyats but he further — 
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description. It was held that the compromise was binding, it being a 
prudent step taken by the Shebait for the benefit of the Debutter estate. 
The case of Niladri Sahu v. Chaturbhuj Das? which was decided by the 
Privy Council furnishes another illustration of the type of cases where 
the head of a monastic establishment borrowed money for the purpose of 
erecting pucca buildings which, though not absolutely necessary for the 
establishment, were beneficial in the sense that they provided accommo- 
dation for Rajas and other wealthy visitors who made handsome presents 
to the Math. 

6.46. The precise meaning of the expressions, “benefit to the estate” 
and “legal necessity’, came up for consideration before the Calcutta High 
Court in Laxmidas Mathuradas v. Jitendra Mullick™ After observing 
that the words “benefit to the estate” had been given a wider meaning by 
the High Courts of Allahabad, Bombay, Patna and Madras, the learned 
Judges held that even adopting that meaning it was not a benefit to the 
estate to merely change the investment with a view to obtaining a some- 
what increased yield. It was also held that the burden was on the 
alienee to establish that the transaction was for a real benefit to the estate. 
A similar decision was given in Chintaman v. Narayan Maharaj,” where 
it was observed that the power of a Shebait to borrow money so as to 
render the property of the institution liable therefor could be exercised 
only for protective purposes and not for enhancing the estate of the 
institution. In Behari Lal v. Thakur Radhaballabh Jiu and another,* it 
was held that the sale of an old house belonging to an endowment which 
was not in a dilapidated condition but which required extensive repairs 
was neither a prudent transaction nor for the benefit of the estate and 
that it was not binding on the institution. 

6.47. Necessities of the idol justifying alienation.—The powers of a 
Shebait as have been laid down by the Judicial Committee, in more cases 
than one, in the matter of alienation of Debutter property are akin to those 
of a manager of an infant heir. The innate difference between a 
human infant and an idol must however account for differences in 
regard to their respective requirements. The requirements of an idol as 
has been stated by Krishnaswami Aiyar, J. in Sreenuth Devasikamony v. 
Palaniappa™ must be suitable to the faith, the rituals and the religious 
traditions of the community for whose ministration it has been set up. 
Consequently, the requirements of daily worship, of buildings suitable 
for the carrying on of such worship and even of festivals intended to 
cultivate the religious emotions of the public, for whose benefit the temple 


20 L.R. 53 LA. 253. 
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is dedicated may afford grounds for the alienation of part of the corpus 
of the property of the temple. The learned Judge however has very 
appropriately uttered a note of warning in this connection and said that 
such alienations ought only to be resorted to as extreme measures in the 
absence of other reasonable means of providing for the needs of the 
temple and this should be accepted as the test in deciding the validity or 
otherwise of particular alienations. What religious rites and ceremonies 
are to be observed in a particular temple would undoubtedly depend upon 
the directions given by the founder in the deed of dedication and in the 
absence of any such document, upon the practice, proved by evidence, to 
have been followed in a particular case. But these rules, as the Privy 
Council! pointed out in the appeal from the Madras case referred to 
above, must not be repugnant to the very nature and purpose of the 
grant. “If for instance,” thus observed Their Lordships, “the worship of 
the idol in the temple be intended to be perpetual, as it could hardly 
{ail to be, then the preservation and use of the dedicated property to 
support and maintain that worship must, they think, be assumed to have 
been similarly intended to be perpetual. A rule, therefore, which would 
authorise and empower the Shebait of such a temple, arbitrarily at his 
own mere will and pleasure, to alienate the dedicated property, either 
bit by bit or en bloc, would be so repugnant to the whole purpose and 
object of the endowment that it could not, in their view, be rationally 
held to embody the intention of the original endower.” 


Suppose that the income of the Debutter estate, which was originally 
sufficient to meet the expenses of all the rites and festivals, either directed 
by the founder or observed int practice since the foundation of the temple, 
dwindles down, for some reason or other, can it be said in such cases 
that the Shebait can claim to continue the rites and ceremonies in the 
same scale as before and go on borrowing money to meet these additional 
expenses or else alienate the Debutter property to make up the deficiency ? 
The answer must certainly be in the negative. Such conduct would 
certainly not be that of a prudent manager which is essential to valid 
alienations of idol’s property but would be repugnant to the very object 
of the grant as the Judicial Committee laid down in the case referred to 
above» The Shebait, in such circumstances, is duty-bound to regulate 
the scale of service with reference to the reduced income and even some 
of the unessential ceremonies could be discontinued altogether. It is only 
when it is impossible to carry on the service and worship of the idol or 
the essential ceremonies that are necessary to a particular establishment — 
that the Shebait can think of borrowing money or to alienate a portion 


of the Debutter property to meet the requirements of the deity.™ — mal * 
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to be applied in determining the validity or otherwise of alienation of 
temple property, and the question in all such cases practically resolves 
into this as to whether having regard to all the circumstances of the case, 
the alienation was a prudent and wise act, having regard to the purpose 
for which the dedicated property is held by Shebait. 


6.48. Alienation by way of lease.—Strictly speaking, the question 

of necessity or benefit to the endowment arises when the alienation is of 

a permanent character. Ordinarily, leases of Debutter lands are not 

only permissible : they are in a sense necessary for the purpose of keeping 

up the worship of the idol. As Kemp, J. observed in Arrath Misser v. 

= Juggernath,” “without leasing out the lands it would not be possible for 

the Shebait to provide for the expenses of worship and to carry out the 

objects for which the lands were endowed.” It was held by the Judicial 

Committee as early as in 1869 in the well-known case of Maharanee 

Shibessouree v. Mathooranath™ that “in the execution of the office the 

Shebait could not alienate the property though she might create proper 

derivative tenures and estates conformable to usage.” It was laid down 

in that case that it would be a breach of duty in the Shebait only if he 

attempts to create a tenancy at a rent which is fixed and unalterable and 

thereby deprives the endowment of the benefit of augmentation of a 

variable rent from time to time. To quote the words of Shesagiri Ayyar, 

R trustee has no right to part with temple income permanently.” and 

= unless there is proof of any justifying necessity such acts would be in 
= excess of his powers and would amount to breach of trust. 


6.49. Necessity justifying permanent lease.—What is a justifying 

5 ecessity would certainly depend upon the circumstances of each case. 
=i order to make out a case of necessity for grant of a permanent lease 
— kani Property at a fixed rent, it has to be proved that the 
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latter on account of an inundation which took place in the previous year. 
Furthermore, the amount of rent payable by the lessees was increased, 
and the lessor got an additional sum of money which was necessary for 
effecting repairs in the temple. It was held that, in view of all the 
circumstances, the transaction was one which a prudent and wise man 
would enter into, and it was upheld as valid and binding upon the 
Debutter. In Tahboonissa v. Koomar Shamkishore the Shebait granted 
a permanent Putni lease with a view to raising funds for repairing the 
temple of the idol and to restore the image which had been destroyed by 
accident. It was held that these were legitimate purposes which justified 
the alienation, “for if the destroyed image of the idol had not been restored 
and its temple which was unfit for habitation not repaired, Chandra Nath 
(the Shebait) could not have been in a position to fulfil the trust.” It was 
not disputed that the Debutter had no other funds from which these 
expenses could be met. Similarly, in Konwar Doorganath v. Ram 
Chunder™ a Mourashi Potta of Debutter lands was held to be valid by the 
Judicial Committee on the ground that it was granted in consideration 
of money said to be required for the repair and completion of a temple 
for which no other funds could be obtained. 


6.50. On the other hand, in Abhiram Gosswami v. Syamcharan a 
Mourashi Potta granted by the Mohant of an endowment was held not to 
enure beyond the life time of the grantor as there was no allegation of 
the existence of any special circumstance or necessity to justify the grant. 

The whole law on the point was elaborately reviewed by the Judicial 
Committee in Palaniappa Chetty v. Sreenath Devasikamony.* In this case 

also a Shebait had granted a permanent lease at a fixed rent and on- 
payment of a premium of certain lands dedicated to the worship of an ~ 
idol, It was held that such lease was invalid against the successor as the — 
evidence did not establish that the Shebait was constrained — by any / — 
necessity to make such a lease, or that any benefit accrued to the estate 
from it. The Privy Council reiterated the proposition of law “that — = 
a breach of duty on the part of a Shebait, unless constrained by an — 
unavoidable necessity, to — a lease in — of Debutter la 
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and that it would bring in more income if the money obtained thereby 
was invested in other ways is not at all sufficient to validate the grant.” 

6.51. Whether permanent lease could be validated by custom.—Ano- 
ther question which was debated in this case before the Judicial Committee 
was whether a custom permitting permanent lease of endowed property 
could be recognised as valid. Their Lordships held that on the evidence 
adduced in this case such custom was not established. It appears that 
the Subordinate Judge, in course of his judgment, held that such local 
usage did obtain in the village in question and such custom was perfectly 
reasonable and not opposed to public policy. Commenting on this 
passage in the judgment of the Subordinate Judge, the Judicial Committee 
observed as follows : 


“There could scarcely be a more glaring instance of the misapplication 
of the word ‘custom’ or a more remarkable instance of forgetfulness of 
the essentials of a custom which modifies the ordinary law.” 


Customs undoubtedly exist as exceptions to ordinary law; and a 
custom would override the rules of general law if the essentials of a valid 
custom are established. One of the essentials is that it must not be 
unreasonable or opposed to public policy. The observations of the 
Judicial Committee quoted above do not indicate that such customs are to 
be regarded as per se unreasonable. What Their Lordships pointed out in 
that particular case was that the Subordinate Judge did not advert to the 
essentials of a valid custom and did not properly appreciate the meaning 
and significance of a custom which modifies general law. There are, 
however, expressions of judicial opinion to the effect that a custom sanc- 
tioning permanent alienation of Debutter property by the Shebait without 
legal necessity is invalid and unenforceable. In Venkataraman Ayyanger 
v. Kasturi Ranga,” Shesagiri Ayyar, J. observed in course of his judgment 
that “time cannot convert such violations of law into recognisable customs. 
The principle of Hindu law that a custom outweighs the written text of 
law does not apply to illegal custom.” In Karagga v. Devappa,” a custom 
of alienability by sale was held to be illegal and unenforceable. There 
is undoubtedly much to be said in favour of this view; for a custom of 
this description which might destroy the Debutter altogether and frustrate 
the very object for which the endowment was created, can hardly be 
said to be reasonable. 


6.52. It is not profitable to refer to the various decided authorities 
where the question was raised regarding the validity or otherwise of per- 


| manent leases granted by a Shebait of temple property. As has been said 


— each case would depend upon its own circumstances. If the rent is 
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not fixed permanently, a raiyati settlement, even if it is heritable and trans- 
ferable, would be within the competence of a Shebait to grant. On 
the other hand, it has been held that when the lease was for 30 years and 
there was only a nominal enhancement of rent for the renewed period, 
very strong evidence was necessary to show that the transaction was fair 
and bona fide, though, strictly speaking, no question of legal necessity 
arose. In Jnanaranjan Banerji v. Adoremoney,® a permanent lease of 
Debutter property was granted by the Shebaits by which the grantor 
relinquished all future increment in the value of the property for a little 
more than seven years’ purchase of rent arising therefrom, reserving to 
them almost the same rent that was being raised before the Maurashi 
lease. No evidence was adduced as to what happened to the money 
raised by such transaction. It was held that the transaction was not 
justifiable in the interests of the endowment. Where, however, a Shebait 
granted in 1869 a permanent lease, and the deed recited that it was for 
purposes binding on the institution, and it had remained unchallenged for 
more than half a century, it was held that the recitals might be presumed 
to be true and the transaction upheld.* 


Once a grant of a permanent lease is affirmed by a court of competent 
jurisdiction, the judgment operates as res judicata and the succeeding 
Shebait or Mohant will be bound by it.” 


6.53. Permanent leases of Debutter lands—whether void or voidable.— 
When a permanent lease is granted by a Shebait of Debutter lands without 
any justifying necessity, the question arises as to whether such transaction 
is void altogether or is only voidable at the instance of a succeeding 
manager. In WNritya Gopal Sen v. Mani Chandra, it was held by a 
Division Bench of the Calcutta High Court that a permanent lease of 
a Debutter property is void altogether if not executed for legal necessity ; SRE 
and in Manohar Das v. Tarini“ a contract for such grant made — 
in the absence of legal necessity was held to be void and hence | * 
incapable of being either ratified or specifically enforced. A contract 
for a permanent lease of a Debutter property cannot certainly — bes 
enforced in the absence of any legal necessity but when the grant H h 
already been made by a Shebait, the correct position seems to be- that 
it is operative at least during the tenure of office of the grantor. T 
question was elaborately considered by the Judicial Committee in he 
case of Ponnambala Deskar v- — — ee it was laid 6 ON — 
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review of the various authorities on the point that the transfer of endowed 
property, whether it be by the head of a mutt, or the Shebait of a family 
idol, or the dharmakarta of a temple all stand on the same footing, and 
hold good for the period of office of the transferor. In an earlier pro- 
nouncement of the Privy Council,“ such result was accounted for by a 
personal bar or estoppel which prevented the manager from taking steps 
to avoid his own grant. This, it was pointed out, was not the correct 
view. As the property vests in the deity and not in the manager at all, 
it is not possible to invoke the notion of personal bar as regulating the 
validity or invalidity of the transaction. Then again, the presence or 
absence of personal interest of the manager in the endowment would 
hardly be regarded as a deciding factor. Their Lordships quoted with 
approval certain passages from the judgment of Lord Buckmaster in 
Subbaiya v. Mustapha” which in their opinion laid down the law on the 
subject. The passages stand as follows : “In each case they relate to the 
effect of an attempt on the part of a trustee to dispose of the property 
by a permanent mukurrari lease. This he has no power to do, though 
he is at liberty to dispose of it during the period of his life and a grant 
for a longer period is good, but good only to the extent of his own life 
interest.” 


6.54. Strictly speaking, the period is that of the manager’s term of 
office, and not of his life, for if his office terminates for any reason prior 
to his death, the interest created by him would also come to an end.“ 
I will have to come to this matter again in discussing the law of limi- 
tation in relation to suits for setting aside alienation of endowed 
property made by the manager of a religious institution. 


In Narayan v. Narasing Charan,“ a Marfatdar of a private endow- 
ment had granted a permanent lease over the properties belonging to the 
deity. Those properties were sold in court auction for non-payment of 

_ cess. The purchaser who was a stranger to the family sued to have the 
à eee set aside on the ground that it was not binding on the institution. 
— was that though a permanent lease by a Shebait was voidable the right 
aX avoid it did not pass to the auction-purchaser. It should also be noted 
that it is the Shebait that has the right to take or defence proceedings 
n behalf of the idol, and it is only when he has precluded himself from 

- cisi ag that right that beneficiaries or other persons interested are 
r nitted to act for it and that is on the — of the benefit of the 
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institution,” and obviously the auction-purchaser who claims property 
adversely to the deity can have no such right. 

6.55. Mortgage of Debutter property by Shebait.—The power of a 
Shebait to contract a loan on a mortgage of the Debutter property is, as 
has been laid down in Hunooman Pershad Panday’s case,’ to be measured 
by the existing necessity for borrowing money. The actual pressure on 
the estate and the danger to be avoided are the primary matters for 
consideration, but the loan is not affected by the precedent mismanage- 
ment of the Shebait, if he acts bona fide, and the charge is one that a 
prudent owner in the position of the manager would reasonably create. 
If there is no actual pressure on the Debutter estate at the date of the 
loan, the loan cannot be justified. Thus, if there are antecedent claims 
against the Debutter, the major portion of which had become time-barred 
already and no proceedings were taken for sequestration or attachment 
of the property, there can be no legal necessity to borrow money to pay 
such debts.? On the other hand, if there is existing necessity which 
justifies the loan, it is not material that the necessity was due to the 
extravagant habits of the borrowing Shebait or his predecessor. What 
‘existing necessity’ means was discussed elaborately by the Judicial Com- 
mittee in Niladri Shahoo v. Mohunt Chaturbhuj Das, and it was held 
with reference to the earlier pronouncement of the Board in Prosunno 
Kumari v. Golab Chand; that it is the immediate and not the remote 
cause, the causa causans of the borrowing which has to be considered. 
In this case, the immediate cause of the borrowing was the mutt’s need 
of money to carry on and pay for its services: the remote cause of the 
mutts need was due to the profligate expenditure of the Shebait. It 
would have been no answer, according to Their Lordships, to the creditor’s 
suit to say, “Oh ! your money was only borrowed because the income of 
the mutt was spent by a profligate Shebait, and there was no money 
available to carry on the services of the mutt.” 


6.56. In Niladri Shahoo v. Mohunt Chaturbhuj Das,” the Shebait of 
a temple in order to raise funds for building as annexes to the temple, a 
lodging house for rich disciples and a dining hall for sadhus, borrowed 
from 1891 onwards various sums of money aggregating to Rs. 9,337, 
repayable with interest at two per cent. per mensem. In order to pay 
off this debt which with accumulated interest amounted to Rs. 25,000 
in 1906, he borrowed the amount on a mortgage of some of the Debutter 
properties, the stipulated interest being only 1 per cent. per mensem. 


50 Vide Mahant Ram Charan Das v. Nauranji Lal, L.R. 60 I.A. 124; Mahadeo 
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On the mortgagee instituting a suit to enforce the mortgage, the defence 
taken was that the mortgage was invalid by reason of absence of any legal 
necessity. The courts below held that no necessity was proved and 
passed a money decree against the mortgagor personally and refused a 
mortgage decree or any relief against the property. The Judicial Com- 
mittee reversed this decision and held that even admitting that the 
original loan was not contracted for legal necessity, the endeavour to 
discharge it and reduce the interest by means of a mortgage on less 
onerous terms was a sufficient indication of existing legal necessity to 
validate the mortgage. . “Even if the building scheme of the defendant 
had been reckless, inconsistent, unsound and liable to fail, which has 
not been proved,” thus observed Their Lordships, “what drove him to 
borrow this money, Rs. 25,000 on mortgage was to pay old debts, and 
so be relieved of the oppressive burden which the exorbitant rate of 
interest at which these earlier loans were made imposed upon him. It 
was the high rate of interest, which he was already bound to pay, that 
was the necessary and immediate cause of his giving this mortgage, though 
the remote cause of it was the getting into debt by the building 
operations.” In Their Lordships’ view, the principle enunciated in the 
case of Prosunna Kumari v. Golab Chand* applied to this case. 

6.57. Form of the decree to be passed in creditors’ suits.—The 
decree passed in this case, however, was not an ordinary decree for sale. 
There was a personal decree made against the mortgagor in the first place, 
and in the event of his failing to pay the money, it was directed that a 
Receiver should be appointed to realise the rents and profits of the 
endowed estate, and the Mohunt’s share after payment of a maintenance 
allowance to be fixed by the court, should be allocated for payment of the 
plaintiff's debt. 


You will notice that although the Judicial Committee held definitely 
in this case that there was legal necessity justifying the mortgage, yet 
the decree passed was in substance, a personal decree. In the event of 
the failure on the part of the Shebait to pay the money, a Receiver was 
to be appointed of the rents and profits of the Debutter, and only the 
Shebait’s share in the income after providing for him maintenance allow- 
ance was to be appropriated for the payment of the decretal dues. It 
cannot be said that this must be usual or the proper form of decree in 
all cases where there is a mortgage of Debutter property to meet the 
necessities of the endowment. If, as has been laid down by the Judicial 
Committee over and over again, the authority of the Shebait of idol’s 
estate is analogous to that of the manager of an infant heir, it would 
— that although the property devoted to religious purposes is, as a 
inalienable, it is competent to the court to direct the sale of such 
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property if it is satisfied that the loan was raised for a necessary purpose. 
This view which was taken by the Patna High Court in Mohunt Mahabir 
Das v. Jamuna Prosad? seems to be perfectly sound. The appointment 
of a Receiver cannot be a convenient or proper remedy in all circumstances. 
In Vibudhapriya v. Lakshmindra, the head of a mutt borrowed money 
for meeting the expenses of periodic festival at a temple, which, by 
ancient usage, included the feeding of all Brahmin pilgrims, and also the 
cost of rebuilding the dining hall. It was an unsecured debt, and there 
was no mortgage or charge created on the property. It was held by the 
Judicial Committee that as these matters were regulated by custom, and 
the pilgrims had a time-honoured right to share in the food offerings 
when they gathered at the festival, it was difficult for the head of the 
institution to go against these usages. As the money was borrowed for 
purpose of the temple, and not for his own purpose, and the money was 
legitimately applied) for those purposes, the debt was binding on the mutt. 


6.58. The Judicial Committee passed a decree in this case on the 
analogy of that made in Niladri Shahoo’s case’ The guardian of the 
defendant was directed to pay the money with interest at contract rate 
within three months from the date of the arrival of the records in the 
court below, and failing that a Receiver was to be appointed to collect 
the rents and profits of the mutt property and the proceeds from the 
offerings, and after the payment of all expenses connected with the mutt 
and the performance of the ceremonies and festivals and a reasonable 
provision for the maintenance of a superintendent, the balance was to 
be applied in the discharge of the plaintiff's debts. 


It will be seen that the decree in this case though similar to that 
in Niladri Shahoo’s case,” differs in one material aspect from the latter. 
In Niladri Shahoo’s case, the mortgage money was payable out of the 
Shebait’s share in the income of the Debutter property which really 
belonged to him personally, and not out of the rents and profits of the 
endowment, less the expenses of the deity and maintenance allowance 
for the Shebait, as was done in Vibhudapriya’s case.“ It cannot be 
disputed that when the debt is contracted for legal necessity, the money 
due could be realised from the Debutter property no matter whether the 
debt was a secured debt or not. If a mortgage or charge is created, 
ordinarily there should be a decree for sale, but in licu of passing an — 
ordinary mortgage decree, the payment of the mortgage money could be 
directed from the rents and profits of the Debutter property after 
meeting all necessary expenses of worship and management. But as 
a Shebait is not necessarily entitled to a share in the income of the 
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Debutter property as his personal emolument, a decree in the form made 
in Niladri’s case“ could not possibly be passed in all cases. It should not, 
at any rate, be passed when the mortgage money is large, and it would 
take an inordinate length of time before it could be satisfied from the 
Shebait’s share of the Debutter income. A decree in such terms, it seems, 
would be most proper, when the claim is laid against the Shebait 
personally, and he has no other property except his emoluments or share 
in the Debutter income from which the decretal dues could be realised. 
This would be in accordance with the principle enunciated by the Judicial 
Committee in the case of Nawab Bahadur of Murshidabad v. Karnani 
Bank Limited 


6.59. Sale of Debutter property. Is the sale void altogether in the 
absence of legal necessity ?—-The sale of a Debutter property by a Shebait 
is prima facie an act amounting to a breach of trust, and to make it 
binding on the endowment, imperative necessity must be proved, or else 
it must be established that the purchaser did make enquiries and satisfy 
himself in good faith that such necessity existed. When there is no 
justifying necessity for a sale of Debutter property, is the transaction 
void altogether and the purchaser acquires no interest in the purchased 
property? The answer is the same as has been given already in the 
case of alienation by way of permanent lease. The transfer is valid during 
the life-time or the tenure of office of the alienating manager, and the 
possession of the alienee becomes adverse to the endowment when the 
alienating Shebait ceases to be manager by reason of death, retirement 
or otherwise. This proposition was laid down authoritatively by the 
Judicial Committee in the case of Mohunt Ram Charan Das v. 
Naurangilal,“ and though that was a case of mutt property, the same 
principle applies to a Debutter as well. The doctrine was affirmed and 
reiterated by the Privy Council in the subsequent case of Mohadeo Prosad 
v. Bharati.* There is no distinction, as the Privy Council points out, 
between a disposition purporting to be a grant of a permanent lease and 
a purported out and out grant by way of an absolute sale. In each case, 
the disposition by the manager is good and effective as long as he 
continues to be manager. 

6.60. Sale void altogether if the entire endowed property is trans- 
ferred, or any property is sold as the personal property of the Shebait.— 
If, however, as has been said already, the alienation is not of particular 
items of endowed property, but of the endowment as a whole, the transfer 
is wholly void, and the transferee does not acquire any title to the 
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property. This is illustrated by the decisions in Jnanasambandha v. 
Velu Pandaram and Damodar Das v. Lakshman Das,” where the assign- 
ment or disposition was of the mutt and all its properties. Even if the 
subject matter of disposition is only a particular item or items of endowed 
property, the endowment should be deemed to be void if the property 
was sold not as Debutter property, but as the personal property of the 
Shebait, and taken as such by the purchaser. A Shebait or a manager 
has the right to alienate portions of endowed property only for purposes 
of legal necessity. He may exceed his powers, but if the transfer of the 
deity’s property is by the manager as such, the transferee should, at 
least, acquire an interest which would be valid during the life-time of the 
transferring manager ; but if the manager transfers the property belonging 
to the deity as his own property, asserting his own personal interest in 
the same, the act itself is adverse to the trust. The transferee in such 
cases cannot acquire any title to the property.” 

6.61. Same principle applies to a mortgage sale.—The same prin- 
ciple would apply to a sale in execution of a mortgage decree. A mortgage 
sale cannot, strictly speaking, rank as an involuntary sale, for it pre- 
supposes a voluntary act in the form of a mortgage on the basis of which 
the decree is passed and the property is sold. Whether the possession 
of the purchaser at a mortgage sale is or is not adverse to the 
endowment, would depend upon the fact as to whether the mortgage was 
executed by the manager, as manager, on behalf of the deity or in his 
own personal capacity as secular owner of the property, in denial of the 
rights of the deity. In the first class of cases, the mortgage is not void 
altogether and the purchaser at a mortgage sale would at least acquire an 
interest which will ensure during the term of office of the manager. If, 
on the other hand, the manager asserts his own individual ownership in 
the property in denial of the rights of the deity and purports to act not 
as Shebait but as proprietor in his own right, the purchaser at the 
mortgage sale would not acquire any right to the property and it would 
be a void purchase altogether.* * — 


6.62. Sale in execution of a money decree.—A sale in execution of | 
a money decree, however, stands on a different footing. If the decree = = 
in execution of which the sale takes place was passed against a ‘= * 
Shebait in his representative capacity as representing the — Ya 
— 7* sale cannot be sg aint at all and the — 
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would not acquire any title and the sale would be a void sale. The 
possession of such a purchaser would be adverse from the very beginning. 
This was what happened in the case of Subbaiya v. Mustapha” and the 
Privy Council held and quite rightly that the possession of the auction 
purchaser became adverse from the date of the purchase. This decision 
has been followed and the principle applied in a pronouncement of 
the Judicial Committee which is to be found reported in Sudarsan 
Das v. Ram Kripal™ In this case, one Priyadas, the Mohunt of Birpur 
Asthal lent 500 mds. of grain to Damodar Das, the then Mohunt of 
Pokrauni Asthal. The loan was not repaid and on 6th of May 1913, 
Priyadas obtained a money decree against Damodar Das personally for a 
sum of over Rs. 1,500. In execution of this decree a four annas’ share 
of a property belonging to Asthal Pokrauni was sold in 1914 and it was 
purchased by Priyadas himself and he got possession in 1915. In 1933 
the successor to the Asthal Pokrauni brought a suit against Sudarsan Das, 
the present Mohunt of Birpur Asthal, claiming to recover possession of 
the four annas’ share of the property sold in execution of the decree 
mentioned above, on the ground that the property being endowed property 
belonging to the deity, the predecessor of Sudarsan did not acquire any 
interest by his purchase. The High Court decreed the suit having held 
in concurrence with the trial Judge that there was no legal necessity for 
the loan. On appeal the Privy Council set aside the judgment of the 
High Court and dismissed the suit on the ground that it was barred by 
limitation. It was held that the sale of the Debutter property in execution 
of a money decree against a Shebait personally was a void sale altogether 
and the possession of the auction sale purchaser became adverse to the 
"endowment from the date of the sale. 


= = 663. In the case of Ronald Duncan v. Sri Sri Ishwar Damodar Jew 

— —— principle was sought to be applied to a mortgage sale as well. This 
is clearly against well-established principles of law, but as in that case the 
“ye property. was held not to be Debutter property at all, the expression of 
F KE opinion | on this point cannot rank higher than a mere obiter dictum. It 
nar Se nay be noted that the decision in Ronald Duncun v. Sri Sri Ishwar 
TA ef odar Jew” has been expressly dissented from by the Patna- ee 

. in Sri ‘Thakurji v. Muthro Prasad.» 
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at tina suit to set aside an alienation of endowed property on 
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necessary for the idol or was represented to have been so required 
and this was believed by the grantee. The Privy Council in Koonwar 
Doorganath v. Ram Chandra* held that where there is part justification, 
the sale could not be cancelled in its entirety, and in such cases, the 
plaintiff who wished to set aside the sale should offer to reimburse the 
bona fide purchaser so much of the money as had been legitimately 
advanced. The implication possibly is, that if this is done, the sale would 
be set aside on terms. At any rate, in subsequent decisions the principle 
adopted in suits by the reversioner to set aside alienation made by a 
Hindu widow which is supported in part by legal necessity, has been. 
to set aside the sale on terms, on the plaintiff making good to the 
purchaser the amount of consideration money for which there was legal 
necessity= As has been laid down in Hanuman Pershad Panday’s case,™ 
the alienee is not bound to see whether the money paid by him was 
used properly for purposes of the deity; and even if the transferor had 
no intention of applying the money obtained to meet the necessities of 
the idol, the transferee is not affected by such fraudulent intention unless 
he was aware of it.” 


6.65. The question has arisen for decision as to how far a sale of the | 


temple properties in execution of a money decree obtained against the 
then trustee would be binding on the institution. Where the debt is not 
for a purpose binding on the temple, there can be no doubt that the sale 
of properties in execution of a decree passed on that debt would not be 
binding on the institution and it would accordingly be open to the 
succeeding trustee to recover possession of the properties on behalf of the 


temple. That was held in Dasia Pillai v. Pattamuthu Mudaliar™ ‘But | 


where money is advanced on a promissory note for purposes binding on | 


the temple, and in execution of a decree obtained thereon temple proper- 
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unless it can be shown that the creditor had given up his remedies 
against the trust. 


VII. SUITS TO SET ASIDE ALIENATION 


6.66. Burden of proof in suits to set aside transfer of Debutter 
property.—Where an alienation of a temple property by a Shebait is im 
pugned, the burden is upon the alienee to show that the transaction was 
for legal necessity, or that he made bona fide and proper enquiries 
to satisfy himself that the necessity actually existed.” But though a 
manager for the time being has no power to make a permanent alienation 
of endowed property in the absence of proved necessity for the alienation, 
yet when there is a long interval of time between the alienation and the 
challenge of its validity, it is a circumstance which enables the court to 
presume that the original grant was made in exercise of the extended 
power of the Shebait.“ In Murgasam Pillay v. Manikyavasaka™ the head 
of a mutt had borrowed money on a mortgage of the mutt property. The 
binding nature of the debt was recognised by successive managers who 
paid, from time to time, interest on the money and other amounts towards 
the discharge of the debt for a period of 26 years. It was held by the 
Judicial Committee that having regard to the fact that the debt had been 
recognised as binding and dealt with on that basis for a long period of 
time, there was sufficiency of evidence to show that the loan was made 
for purposes binding on the mutt and there was no evidence to the 
contrary. In Bawa Mugneeram v. Kasturbhai,® the validity of a perma- 
nent lease granted by a Shebait was questioned nearly 100 years after the 
grant was made. As it was not possible to ascertain the circumstances 
under which it was made, it was held that the court should assume that 
the grant was made for legal necessity. These principles were applied 
by the Supreme Court in Sree Sree Gopal Jew v. Protapmull™ and it 
was held that where the validity of a permanent lease granted by 
a Shebait is called into question a long time after the alienation is made, 
the circumstances which could be gathered from the recitals together 
with the fact that the document had remained unquestioned for more 
than half a century were quite sufficient to support the conclusion that 
the grant of a permanent ‘lease was made for legal necessity and was 
binding on the deity. As the Privy Council laid down in the case of 
Banga Chandra v. Jagat Kishore, if there is a recital of legal necessity 


30 See Koonwar Doorganath v. Ram Chandra, L.R. 4 1.A. 52; Bawa Magneeram 
v. Kasturbhai, L.R. 49 LA. 54; Murgasam Pillay v. Manikyavasaka, ILR. 40 
< Mad: 402. i 
31 See Chockalingam Pillay v. Mayandi, I.L.R. 19 Mad. 485. 
32 LL.R. 40 Mad. 402. i 
33._L.R. 49. LA. 54. 


34 A.ILR. (1951) S.C. 214 approving Protapmull v. Iswar. Gopal, 48 C.W.N. 172. 
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in an old document and the parties to the transaction and all those who 
could have given evidence on the relevant points have grown old or 
passed away, a recital consistent with the probabilities and the circums- 
tances of the case assumes greater importance and cannot be lightly set 
aside; at any rate, “if the circumstances are such as to justify a reasonable 
belief that an enquiry would have confirmed its truth, then when proof 
of actual enquiry has become impossible, the recital coupled with such 
circumstances would be sufficient to support the deed.” 


6.67. Alienation of Debutter property with leave of court.—A ques- 
tion has arisen in several cases as to whether an alienee of endowed 
property is protected, if the alienation by way of sale, mortgage or per- 
manent lease is made with the leave of court. The decided cases 
show that such permission is obtained either under the Indian ‘Trusts 
Act, or where the manager happens to be an infant, by his guardian, 
under the Guardians and Wards Act. Different views have been expressed 
as to the precise legal effect of such sanctions given by the court. 
One view is that an order of the court giving such permission is con- 
clusive on the question of due enquiry, which is all that is necessary 
to be made by a creditor or alienee, and unless it is proved that he was 
a party to a fraudulent misrepresentation to the Judge who made the 
order, alienation cannot be impeached.* Another view is that the order 
of the court may constitute prima facie evidence of necessity, but this 
is capable of being rebutted.” The third and the last view is that if the 
alienation is challenged at a future date, the alienee in spite of the order 
will have to prove as a fact that there was legal necessity for the transfer 
or that he made enquiries and was reasonably satisfied that such necessity 
exisited. 

6.68. The last view seems to be the correct view to take, and it is 
fortified by more than one pronouncement of the Judicial Committee. 
A Shebait is not a trustee in the proper sense of the word and the Indian 
Trusts Act has no application to the case of a Hindu religious endowment. 
The court, therefore, has no jurisdiction to grant an application by a 
Shebait to sanction his transaction on the ground of necessity, or to quote 
the language of Ameer Ali, J. “to grant as it were a certificate of 
“necessity'.” So far as the permission under the Guardians and Wards 
Act is concerned, the observations of the Judicial Committee in 
Ramkrishna v. Ratan Chand,® suggest that in spite of the court passing 
an order under the Guardian and Wards Act, the purchaser is not 
absolved from his liability to make the necessary enquiries and in the 
event. of the minor challenging the transaction even after the INE is 


2 


36 Mahabir Das v. Jamuna, I.L.R. 8 Pat. 48. ; Bee ki ri kà 
37 Pasupatinath v. Pradyumna Kumar, I.L.R. 63 Cal. 454. — Si 
38 Sree Sree Iswar Narayan Jiu v. Soler, L.R. 193M: 2 Cal. PAA at p. ——— 
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obtained, the mortgagee will have to prove that he had made independent 
enquiries and was bona fide satisfied as to the power of the manager to 
enter into the transaction.“ In Basudeo v. Mohunt Jugal Kishore which 


went up to the Privy Council, the facts are that J, a Mohunt, appointed 
the first respondent as successor and left a will whereby he appointed 
G as the minor’s guardian. J had mortgaged the Asthal property. The 


mortgagee, after his death, brought or threatened proceedings on the 
mortgage. To pay off these liabilities, C, who had proved the will and 
had been acting as the guardian of the minor and manager of the Asthal 
property, obtained leave from the District Judge to sell, and, accordingly, 
sold a share of the Asthal property, sold in order to pay off the liabilities 
It was held that C, who was acting as executor to the will of J or as 
guardian of the minor Mohunt, did not possess larger powers than the 
actual Mohunt, and that in the absence of proof that the original debts 
were binding on the Asthal, the sale must be set aside. 

This pronouncement of the Judicial Committee can be said to 
have settled the law on the point. Leave of the court by itself’ does 
not help the alienee in any way, and such leave cannot have the 
effect of enlarging the powers of a manager or his guardian. The utmost 
that can possibly be said is that the purchaser in proving that he made 
enquiries could, to a certain extent, rely upon the fact that an application 
was made to the court, and that the court made an order on the applica- 
tion, as part of the evidence in support of his case, though they are not 
by themeslves sufficient to absolve the purchaser or the mortgagee from 
making enquiries into the matter.” 


VIII. LisrratTion™ 


Introductory 


6.69. Limitation for suits to set aside unauthorised alienations by 
manager of endowed property.—The law of limitation relating to suits 
to set aside unauthorised alienations of endowed property by a Shebait 
or a Mohunt, has undergone successive changes, in the course of time. 
It was previously governed by the Indian Limitation Act, 1908. That 
Act was amended in 1929, as a result of judicial decisions. The matter 
is now governed by the Limitation Act of 1963. Chronologically, the 
main periods in the development of the law on the subject are as follows : 


40 Per Kania, J. in Re Dattatreya Govinda Holdankar, LL.R. 56 Bom 519, at 


Pp. 
41 22 C.W.N. 841. 
= Vide the observations of Kania, Ji in re, Dattatreya Govinda Holdankar, (1932) 
LL.R. 56 Bom. 519, Sao 
— entire “session as to limitation has been rewritten in | the 4th ‘Edition. 
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(a) Before 1929, the Act of 1908 contained the law on the subject. 

(b) It led to a number of controversies amongst the High Courts. 

(c) The decision of the Judicial Committee in Vidyavaruthi v. 
Balusami*® settled a few points. 

(d) After this decision the legislature made, in 1929, certain amend- 
ments in the Indian Limitation Act, 1908, by adding a new paragraph 
to section 10 and also by introducing Articles 134A, 134B, 134C, and 48B 
in the First Schedule to the Act. 

(e) The Limitation Act of 1963 contains the present law on the 
subject. 

It would be convenient, for our purpose, first of all to refer briefly 
to the law as it stood under the Act of 1908 prior to the amendments 
of 1929 mentioned above, and then to indicate to what extent the 


amendments altered the law on the subject. After this, the position under 
the Act of 1963 will be stated. 


(a) Act of 1908 


6.70. Position before 1929.—Prior to 1929 and under the Act of 
1908, Articles 134 and 144 were the principal articles of relevance to 
religious endowments. There was considerable diversity of judicial 
opinion in India on the question of limitation in respect of suits for the 
recovery of endowed property improperly alienated by the manager of 
an endowment. 


Article 134 of the Act of 1908 (before amendment) was as follows : 


134. To recover possession of Twelve The date of the transfer. 
immovable property con- years. (The terminus a quo amended 
veyed or bequeathed in in 1929 to read, “when the 
trust or mortgaged and transfer becomes known to 
afterwards transferred by the plaintiff’). 
the trustee for a valuable 
consideration. 

Article 144 read— 

144. For possession of immov- Twelve Wher the possession of the 
able property or any years. defendant becomes EN to 
interest therein not here- the plaintiff. 


by otherwise specially 
provided for. 


(b) Decisions on the articles up to Vidyavarudhi. cf 
6.71. The prevailing view** seemed to be that when a Mohunt or a 


ut 


43 Vidyavaruthi v. Balusami, (1922) L.R. 48 LA. 302 (P.C). 


43a See case law reviewed in Pratap Mull v. Iswar Gopal En AIR. 1944 Cal < 


211, 217. 
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Shebait transferred property belonging to a muth or idol to a stranger, 
the matter was governed by Article 134, and not by Article 144. Thi 
period of limitation would begin to run from the date of alienation, and 
not from the date on which the succeeding Shebait or Mohunt came into 
office. Representatives of this view were the cases of Nilmony Singh \ 
Jagabandhu,“ Dattagiri v. Duttatraya,* Narain v. Sri Ram Chandra“ and 
Beharilal v. Mod. Muttaki There were, however, decisions“* to the 
contrary, which applied Article 144. 

(1) The majority of the decisions proceeded on the view that the 
person who alienated endowed property was in the position of a trustee, 
and consequently time ran from the date of transfer. Article 134 was 
applicable according to this view. 

(it) Since the transfer was regarded as void and possession was 
adverse from the start Article 144 was held to be the proper article to 
apply by some decisions. Thus, in Nilmony v. Jagabandhu Banerjee, 
J. observed as follows : 

“The idol is juridical person capable of holding property, as has 
been authoritatively settled by the decision of the Privy Council in the 
case of Shibessurre v. Mathoora Nath,” and the possession of the defen- 
dants who profess to derive title not from the idol, but ignoring its 
rights, must be taken to have become adverse to the idol from the dates 
of the two alienations which are more than twelve years from the date 
of the present suit.” 

(iii) There were, however, certain cases, although few in number, 
which adopted the view that a Mohunt who had at least a life interest in 
the property could not create any interest superior to his own, and an 


alienee from the Mohunt could take only an interest commensurate with 


the Mohunt’s life, and it is only if he remained in possession after the 


‘death of the Mohunt, that the successor would have a cause of action 


from the date of his election as Mohunt,” because after the transfer or 


“Ag Nilmony v. Jagabandhu, (1896) LL.R. 23 Cal. 536. 
49 Shibessuree v. Mathoora Nath, (1873)13 M.I.A. 270. 


Mohunt’'s death, the transferred possession became adverse. 


The decision of the Privy Council in Vidyavaruthi v. Balusami,' 
however, excluded the applicability of Article 134 in such cases, and over 


44 Nilmony Vv. Jagabandhu, (1896) I.L.R. 23 Cal. 536. 


45 Dattagiri v. Duttatraya, (1903) I.L.R. 27 Bom. 363. 

46 Narayan v. Sri Ram Chandra, (1903) LL.R. 27 Bom. 373. 
47 Beharilal v. Md. Muttaki, (1898) I.L.R. 20 All. 482 (FB). 
47a See case law reviewed in Pratap Mull v. Iswar Gopal Jiew, A.I.R. 1944 Cal. 
211, 217. 
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ruled the prior view taken by the High Courts. This position necessitated 
the amendment of 1929. 

(b) Decisions on section 10 up to Vidyavarutht. 

6.72. Section 10 before 1929.—In connection with limitation, section 
10 of the Limitation Act, 1908, was also of importance. In general, the 
right to follow trust property is either not barred by limitation—this was 
expressly provided in section 10 of the Indian Limitation Act, 1908, for 
cases falling within that section—or was governed by a specific article— 
such as, Article 134 in this Act. 

6.73. Decisions before 1922.—A decision before 1922 shows the 
nature of the controversy that emerged on the question whether the head 
of a Hindu religious institution is a trustee. In Gnana Sambanda v. 
Velu, the Privy Council after referring to the suggested distinction 
between the office of managership of a Religious Endowment and the 
property attached to it, pointed out that assuming the distinction to be 
well-founded, it may be that Article 144 of the Limitation Act would 
apply for the recovery of the property, while for the office, Article 124 
would apply. No final opinion was, however, expressed. On the basis 
of this distinction, Jenkins, C.J. in Dattagiri v. Dattatraya, after pointing 
out that though property given for the maintenance of a mutt or temple 
is, as a general rule, inalienable in the absence of special circumstances, 
observed, (following the well-known case of St. Mary Magdalene, Oxford 

Attorney General),* that it by no means follows that such property 
cannot be lost by the operation of the Statute of Limitation. He, there- 
fore, held that Article 134 would apply to a suit by a Guru or Manager 
of a suit to recover property improperly alienated by a previous Guru 
of the Mutt. In this regard the High Court followed Behari Lal v. 
Muhammad Muttakt.° 

6.74. In Ram Parkash Das v. Anand Das? the Privy Council 
regarded the Mohunt or the Head of a mutt as owner of the mutt pro- 
perty, and the nature of the ownership was said to be an ownership 
in trust for the mutt or institution itself. In Balusami v. Venkataswamy,’ 
the Madras High Court, following this decision of the Privy Council, 
held that the head of a mutt was a “trustee” within the meaning of this 
article, and an alienation made by him would be governed by this 
article. On appeal from that case in Vidyavaruthi v. Balusami,® the 


Gnana Sambanda v. Velu, (1899) I.L.R. 23 Mad. 271 (P.C.). 

Dattagiri v. Dattatraya, (1902) 1.L.R. 27 Bom. 363. 

St. Mary Magdalene, Oxford v. Attorney-General, (1857)6 H.L.C. 189. 
Behari Lal v. Muhammad Muttaki, (1898) I.L.R. 20 All. 482 (F.B.). 

Ram Prakash Das v. Anand Das, Garo TAR. 43 LA-73; ILR. 43 Cal. 707; 
31 M-L.J. I GEG): 

Baluswami v. Venkataswamy, (1916) I.L.R. 40 Mad. 745; 32 M.L.J. 24. 
Vidyavaruthi v. Balusami, 1921), L. R. 48 IA. 302; ILR, 44 Mad. 831; 41 


M.L.J. 346 (P.C.). 
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Privy Council reversed that decision, and held that an alicnation by a 
manager or superior of a Hindu or Mahomedan pious institution 
cannot be treated as the act of a trustee to whom property had been 
“conveyed in trust” and who by virue thereof had the capacity vested 
in him which is possessed by a trustee in English law. The exact 
conception about a Mohunt or a Mathadhipathi was, however, in no way 
indicated, though the principle of some decisions of the High Courts was 
expressly disapproved. 


In fact, it was observed in Vidyayaruthi v. Balusami Aiyar,’ that the 
language of section 10 gives the clue to the meaning and applicability of 
Article 134 that the article referred to cases of only a specific trust, and 
related to property conveyed in trust. 





6.75. The result? of the Privy Council decisions—particularly 
Vidyavaruthi—was that such persons could not be described as persons 
to whom the properties were “conveyed or bequeathed in trust’ within 
the meaning of Article 134 as it stood prior to the amendment of 1929. 

The reasoning of the above decisions equally applied to exclude 
those persons from the category of persons in whom the properties are 
“vested in trust” within the meaning of section 10. This was the 
position in general,—although there were rulings taking a different view 
for special situations," for example, where the trustees for a Parsi 
Anjuman purchased property for a specific purpose,” or where there was a 
specific order of the court reform. 

6.76. Decisions after 1922 and before 1929.—A few later decisions 
of the Privy Council threw further light as to how far invalid alienations 
made by heads of mutts or shebaits of temple would give rise to pres- 
criptive title on the theory of adverse possession. Thus, in Srinivasa- 
chariar v. Evalappa,” it was held that a Dharmakartha or a Hindu 
temple is only a manager, and his rights are not higher than those of 
a mere trustee. 


In Subbiah Pandaram v. Muhammad Mustapha Maracayar,“ the 
9 Vidyavaruthi v. Balusami Aiyar, (1921) I.L.R. 44 Mad. 831: L.R. 48 LA. 
302; 41 M.L.J. 346 (P.C.). 
10 See also Allah Rakhi v. Shah Mahomed Abdur Rahim, (1934) L.R. 61 LA. 50. 


11 Jamshedji Pestonji v. Dorabji Kuverji, A.I.R. 1934 Bom. 1 (Position held to 
be different in the case of Parsis). 


12 Baidyanathji v. Urmila Devi, (1942)1 M.L.J. 8; LL.R. 21 Pat. 96 (P.C) High 
Priest of temple appointed by Court under section 539, C.P.C. 


13 Srinivasachariar y. Evalappa, (1922) L.R. 49 LA. 237; LL.R. 45 Mad. 565 
(P.C.). 
14. Subbiah Pandaram ~v. Muhammad Mustapha Maracayar, (1923) L.R. 50 I.A. 
295; LL.R. 46 Mad. 751; 45 M.L.J. 588 (PC). 
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Privy Council distinguished the case in Vidyavaruthi v. Balusami Aiyar,* 
by pointing out that a permanent lease by a Mohunt may be set aside 
after the lifetime of the lessor trustee, for, the possession of the lessee 
would not be adverse to the trustee of the mutt during the lifetime 
of the lessor trustee, and therefore the succeeding trustee can recover 
from the lessee after his lifetime. The Privy Council observed that the 
same principle would not be applicable to a sale, in which case the 
vendee’s possession must be held to be adverse to the institution from the 
very outset. 

But it must be noted that Subaiah Pandaram v. Muhammad 
Mustapha Maracayar,” did not relate to the property of a mutt. There 
was a specific trust for a charity in that case. 

The later decision in Abdur Rahim vy. Narayan Das,” merely adopted 
the view in Vidyavaruthi v. Balusami Aiyar,* and, in fact, it was admitted 
by the counsel in that case that this article would not apply in the case 
of an alienation of wakf property.” 

6.77. Prior to the decision of the Privy Council in Vidyavarutht’s 
case, the Indian courts had been generally taking the view that such 
persons could be regarded as coming under the expression “persons in 
whom the properties are vested in trust.” 

It was also held that such person held the properties “for a specific 
purpose” as required by the section—which, of course, may consist in 
the performance of several acts from time to time.” 

On this view, the properties of such endowments can always be 
recovered without any bar of time from such persons or their represen- 
tatives or assigns not for consideration.” ‘ 

6.78. Indian decisions after Vidyavaruthi on section 10.—After the 
decision in Vidyavaruthi, the Indian Courts held that the suit against 


15 Vidyavaruthi v. Balusami Atyar, (1921) L.R. 48 I.A. 302; ILL.R. 44 Mad. 831; 
41 M.L.J. 346 (P.C.). (Sale in execution of a decree against a trustee of a 
charity : suit brought by succeeding trustee more than twelve years from the 
date of sale, barred). 

16 Subbaiah Pandaram v. Muhammad Mustapha Maracayar, supra. 

17 Abdur Rahim v. Narayan Das, (1922) I.L.R. 50 Cal. 329 (P.C. 

18 Vidyavaruthi v: Balusami Aiyar, (1921) ILL.R. 44 Mad. 831 (P.C.). | 

19 See also Wahid Ali v. Mahboob Ali Khan, (1935) I.L.R. 11 Luck. 297, 299. 

20 Cf. Dattagiri v. Dattatraya, (1902) I.L.R. 27 Bom. 363 ; Behari Lal v. Muhammad 
Muttaki, (1898) I.L.R. 20 All. 482 (F.B.) ; Nilmony Singh v: Jagabandhu Roy, 


(1896) I.L.R. 23 GC. 536; Virasami Naya v. Subba Rau, (1882) ILR- 6. 


Mad. 54; Jagamba Goswamini v. Ram Chandra Goswami, (1903). LL.R. 31 
Cal. 314: Ram Kanai Ghosh v. Sri Hari Narayan Singh Deo, (4905)2 CLJ. 

21 Sethu v. Subramania, (1887) EL.R. 11 Mad. 274. : 

22 Jagamba Goswamini v. Ram Chandra Goswami, (4903) LL R ar Cal. 314; 

= Shama Charan Nandi v. Abhiram Goswami, (1906) I.L.R. 33 Cal. 
on another point in Abhiram Goswami v. Shyama — NG. 909) L 
36 LA. 148; ILR. 36 C. 1003: 19 M.LJ. See 
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even the managers of the religious endowments would not fall within 
section 10—except, of course, in cases where there was a creation of a 
trust specifically in the English sense of the term. Suits for accounts or 
for recovery of money received by them were, accordingly, held to be 
outside the scope of section 10,~ and would be governed by the appro- 
priate articles, like Articles 62 and 120, of the Act of 1908. Generally 
suits for recovery of immovable properties were held to be governed 
under Article 142 or 144 and, although, speaking broadly, a manager in 
possession of the endowed properties is really holding them on behalf of 
deity who is in legal possession through its manager, it is possible in 
law for such persons to disclaim the fiduciary character and to hold the 
properties by open disclaimer adversely to the deity. Even if there 
should be any doubt as to the possibility of such a course as regards the 
original manager, in the case of persons who succeed him it is more 
easily possible, and there may, therefore, be a possible acquisition of 
title to such properties by adverse possession for the statutory period. 
So also in the case of a stranger donee or devisee. For an instance of 
this sort, see Ganga Prosad v. Kuladanada.* But wherein Rama Reddy 
v. Rangadasan, it was held that manager, and even purchasers from them 
for consideration, can never hold the endowed properties adversely to the 
deity and there can never be adverse possession leading to an acquisition 
of title in such cases. The reason was that the alienation is valid 
during the alienor’s term of office.” 


6.79. As I have already verdict a decisions of the Privy Council in 
Vidyavaruthi v. Belusami* and Abdur Rahim v. Narayan Das, have held 
that the general properties of Hindu and Mahomedan religious endow- 
ments were legally vested in the deity of “The Almighty God,” and did 
not vest in trust in the persons variously styled as Dharmakarta, Shebait, 
Mohunt, Mutawalli, Sajjadanashin, etc. Those persons were only custo- 
dians and managers for the idol or deity, in whom the ownership resides. 


(c) Decision in Vidyavaruthi 


6.80. In Vidyavaruthi v. Balusami,® the Judicial Committee, definitely 
laid down that Article 134 of the Act of 1908 had no application to cases 


23 See Rangacharya v. Guru Revti Raman Acharya, A.I.R. 1928 All. 689. 

24 Jaisth Madho Achariyaji v. Thakur Sri Gat Ashram Narainji, (1927) LL.R. 
50 All. 265. _ 

25 Ganga Prosad, (1925)44 C.L.J. 399; 94 I.C. 235. 

1l Rama Reddy v. Rangadasan, (1925) I.L.R. 49 Mad. 543. 

2 See, however, Charu Chandra Pramanik v. Nahush Chandra Kundu, (1922) 

C LLR- 50 Cal. 49. 

3 Vidyavaruthi v. Balusami, (1921)48 I.A. 302. 

"4 Abdur Rahim v. Narayan Das, (1922) L.R. 50 LA. 84; LL.R. 50 C. 329; 44 


ra MIR 624 (P.C.). 
5 yavaruthi v. Balusami, L.R. 48 LA. 302; A.LR. 1922 P.C. 123 





LIMITATION 305 


of this description. It was said that neither under the Hindu law nor , 
under the Muhammedan law is any property conveyed to a Shebait or 
Mutwalli in the case of dedication, nor is any property vested in him. 

Whatever property the Shebait or Mohunt holds for the idol of the 
institution, he holds as manager, with certain beneficial rights which are 
regulated by custom or usage. An alienation by a Shebait or Mohunt 
cannot, therefore, be treated as an act of a “trustee” to whom the property 
has been conveyed in trust within the meaning of Article 134 of the Limita- 
tion Act of 1908. As Article 134 had no application, such cases would 
fall within Article 144 of the Act of 1908, and the question would arise 
as to when the possession of the alienee becomes adverse to the endowment. 
On this point, it was held by. the Judicial Committee that the possession 
of the alienee did not become adverse during the lifetime of the alienating 
Mohunt, as he was competent to create an interest commensurate with 
his life ; on his death, the possession of the alienee would become adverse, 
but, if the alienation was by way of lease, and the lessee’s possession was 
consented to by the succeeding manager, there would be no adverse 
possession till a fresh succession took place.” 


6.81. Position under Act of 1908.—The position, therefore, after 
Vidyavaruthi was that Article 144 was the proper article which would 
govern’ suits for the recovery of possession of property improperly alienated 

by the manager of an endowment, and the period of limitation was 12 
years, commencing from the point of time when the possession of the 
alienee became adverse to the endowment. This point of time depends 
primarily on the nature of the transfer sought to be challenged. 


6.82. Case of leases and sales.—It may be repeated that this point 
of time depended on the nature of the transfer. In Vidyavaruthi’s case,” 
the transfer was by way of permanent lease, and it was held by the 
Judicial Committee that the possession did not become adverse until the 
determination of the office of the alienating manager by death or other- — 
wise. f sr a S — 
Soon after the decision in this case, a guestion arose as to whether | 
the same principle was applicable when the transfer was not —* — be 
a lease, but by way of an out and out sale. 










On this point there was some conflict of opinion — ace 
the Indian High Courts ; but the conflict was set at een le Ji ici 
ones in Mohant Ram Charan v. Anaea and it was held 


*7 a sja F — T ee 


6 See the whole law discussed * Pratap | Mull v Iswar — NG 
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in the case of a sale out and out of particular items of endowed property, 
the possession of the transferee would not be adverse until the alienating 
manager ceases to be the manager by reason of death, retirement or other- 
wise. The same view was taken by the Privy Council in Mahadeo Prasad 
v. Bharathi 

6.83. The general principle that the possession of the alienee 
would become adverse as soon as he is without any title to the property 
received a two-fold elaboration. 

(a) If the transfer is void ab initio,’ the possession of the transferee 
is adverse from the date of the transfer. 

(b) If, on the other hand, the transfer is not void ab initio, but 
voidable merely at the instance of the succeeding manager, the possession 
cannot be adverse until the office of the transferring manager ceases.” 


6.84. Void transfer.—With reference to category (a) above.” it may 
be stated that circumstances under which a transfer by a manager is void 
ab initio, have been already dealt with. 

(i) In the first place, if the transfer is not of particular items of 
property, but of the entire endowment with all its properties, the posses- 
sion of the transferee is unlawful from the very, beginning. ‘The decisions 
in Jnana Sambandha v. Valu Pandarum™* and Damodar Das v. Lakshman 
Das,* are illustrations of this type of cases. 


(ii) In the second place, if the manager transfers the property as 
his own property and not as the property of the deity, the transfer would 
be void, and limitation would run from the date of the transfer. 


(iit) As has been explained already, the same principle applies to 
sales in execution of a mortgage decree against the Shebait when the 
mortgagor purported to mortgage the property not as Debutter property 
but as belong to him personally. 

(iv) In other cases—for example, where the mortgage is by the Shebait 
as such,—time would certainly run from the date when the office of the 
‘mortgagor ceases by death or otherwise.” 

@) In a sale in execution of a money decree against the Shebait 
personally, the possession of the execution sale purchaser is void from the 


10 Mahadeo Prasad v. Bharathi, (1935) L.R. 62 LA. 47. 
11 See supra. F, 
= 12 Hemanta Kumari v. Iswar Sridhar Jiu, 50 C.W.N. 629; A.LR. 1946 Cal. 473. 








3 See Supra. > `- 
$ | Jnana Sambandha v. Valu Pande (1900) L.R. 27 LA. 69. 
415 Damodar Das v. Lakshman Das, (1910) L.R. 37 I.A. 147. 


— — Kumari ve Iswar Singh Jiu, 50 C.W.N. 629 ; ALR. 1946 Cal. 
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very 


the 


law 


beginning, and possession being adverse, time runs in his favour from 
date of the sale.” 


6.85. Application of Article 134B to execution sale.—This was the 
which governed cases where the articles of the Indian Limitation Act, 


1908, newly inserted in 1929, were not applicable, and it may be stated 
here that the new Article 134B, as its language showed, did not apply to 
a sale of Debutter property in execution of a decree. This was laid down, 


and 


quite correctly, by the Privy Council in Sudarsan Das v. Mohant 


Ram Kripal,” referred to above.” 


As Lord Radcliffe pointed out in that case, to apply Article 134B 


to an execution sale would involve a reading of that article which would 
construe the words “transfer by previous manager for a valuable considera- 


tion” 


as being an execution sale under court processes and the word 


“transferor” as extending to the judgment-debtor whose land is sold. Such 
a construction was manifestly unsound. All cases for the recovery of 
possession of immovable endowed property sold in execution of a decree 
would, therefore, be governed by Article 144 of the Limitation Act, even 
though the sales took place after the lst January, 1929, when the new 
articles became operative. 


The operation of the new articles was, thus, confined to voluntary 


alienation only. 


(d) Position before 1929—Summing-up 
6.86. Position before 1929.—To recapitulate in brief, prior to 


Vidyavaruthi’s case, a Shebait or Mutawalli was treated as a “trustee” 
within the meaning of Article 134, and alienations by him of the Debutte 
or wakf property were held to be governed by that article. The Privy 


Cou 
ther 


ncil having overruled that view in Vidyavaruthi’s case, such. cases fell 
eafter to be decided on the footing that the residuary Article 144 


applies. By the amending Act 1 of 1929 (adding a new paragraph to 


secti 


on 10), managers of religious and charitable endowments (Shebaits 


etc.) were placed in the same position as express trustees, and alienations 
by them were specially provided for by the new Articles 48B, 134A, 134B 


and 


134C. The operation of Article 134 was, therefore, in general, 


restricted to cases of mortgaged property and ordinary (i.e., secular) trusts. 
The following recommendation of the Civil Justice Committee may be- 
noted™ in this connection : 


“In view of certain recent decisions, the alienation of property vested 
Subbiah v. Mustapha, (1923) L.R. 50 I.A. 295; Thakurji v. Muthro, ALR. 
1941 Pat. 354; Sudarsan Das v. Mohant Ram Kripal, LR. 77 LA. 42. ž 
Sudarsan Das v. Mohant Ram Kripal, (1950) L.R. 77 LA. 42 POS 


See supra. 33 — — ; 
Vidyavaruthi v. Balusami, (1922) L.R. 48 LA. 302 PG). 
Civil Justice Committee Report (1924) p. 490. ——— = 258 gg an 
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My n Jat ey ye ts 4 * 
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in the head of a religious institution raises special problems for limitation 
purposes and should be specially provided for.” 

In pursuance of this recommendation,” in section 10 of the Indian 
Limitation Act, 1908, the second paragraph was added by Act I of 1929 
and the following articles were newly inserted ; 


134A. To set aside a transfer of Twelve When the transfer be- 
immovable property comprised years. comes known to the 
in a Hindu, Muhammadan or plaintiff. 


Buddhist religious or chari- 
table endowment, made a 
manager thereof for a valu-§ 
able consideration. 


134B. By the manager of a Hindu, Twelve The death, resignation or 
Muhammadan or Buddhist reli- years. removal of the transfer- 
gious or charitable endowment or. 


to recover possession of im- 
movable property comprised in 
the endowment which has 
been transferred by a previous 
manager for a valuable con- 


sideration. 
134C. By the manager of a Hindu, Twelve The death, resignation 
Muhammadan or Buddhist reli- years. or removal of the seller. 


gious or charitable endowment 
to recover possession of mov- 
able property comprised in 
the endowment which has 
been sold by a previous mana- 
ger for a valuable considera- 
tion. 


(e) Amendment of 1929 


6.87. Position under Article 134B.—After the insertion of Article 
134B in 1929, a suit by the manager of a religious or charitable endow- 
ment to recover possession of immovable property comprised in the 
endowment which had been transferred by a previous manager for 
valuable consideration, being governed by Article 134B, must be brought 
within 12 years from the date of death, resignation or removal of the 
transferor. When the property sold is movable property in an endow- 
ment, Article 134C, inserted in 1929, laid down the period within which 
a suit for the recovery of possession of such property should be instituted. 
The period was also 12 years from the date of death, resignation or 
removal of the seller. The terminus a quo for the period of limitation 
in suits of this description was the date of death, resignation or removal 
23 U. N. Mitra, Law of Limitation, (1949), pp. 129, 130. 


24 For history of Article 134B, see Venkateshwara v. Venkatesa, A LR. 1941 
Mad. 449 (F.B). 
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of the transferor. In a sense, the legislature adopted the principle which 
the Judicial Committee enunciated in Vidyavaruthi’s case,* though it 
deliberately avoided all questions of adverse possession (Article 144). 
It rigidly set the starting point of limitation at the date of death or 
cessation of office of the manager. It is also immaterial that there was 
an interval of time between the death of the manager who transferred 
the property and the appointment of his successor. Time began to run 
not from the date when the successor assumed office, but from the date 
when his predecessor vacated. 


6.87A. Articles 134A and 48B.— Article 134A of the Act of 1908 
as inserted in 1929 related to suits filed not by the succeeding manager 
of the endowment who seeks to recover possession of the property alienated 
by his predecessor, but by perons interested in the endowment to set 
aside alienations made by the manager. Apparently, such suits could be 
instituted even during the life-time or tenure of office of the alienating 
manager, and the period of limitation prescribed was twelve years from 
the date when the transfer became known to the plaintiff. It seems that 
in a suit of this description, the plaintiff could not claim- recovery of 
possession of the property himself. Whether he could claim that 
possession may be restored to the endowment was debatable point, in 
respect of which there appeared to be no clear authority, either one way 
or the other. If the law is settled that the transfer is operative, at least, 
for the period of office of the transferor, it is difficult to see how any 
interested person can claim restoration of possession of the property 
so long as the alienating manager remains in office. A suit contemplated 
by Article 134A was really in the nature of one which the reversioner 
can institute during the life-time of the widow and which was justified 
on the ground that material evidence on the question of legal necessity 
might be lost if the suit is brought after the death of the transferor. 
Article 48B was the counterpart of Article 134A as regards movable 
property sold by the manager, and the period of limitation was three 
years from the date when the fact of sale became known to the plaintiff. 


6.87B. Article 134C was also added by the Amendment Act of 
1929. It related to suits of the same description as were contemplated 
by Article 134B, but applied to movable property, while Article 134B 
applied to immovable property. 


6.88. Section 10, as amended in 1929.—So much as regards the 
articles inserted in 1929. Section 10 (as amended in 1929) placed 
managers of religious endowments (i.e., Shebaits, etc.) in the same 
position as express trustees, and no length of time would bar a suit 
against him or his assigns (not being assigns for valuable consideration) 
for the purpose of following the endowed property in his or their hands, 


25 Vidyavaruthi v. Balusami, supra. - ya i 
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or for the proceeds thereof or for an account. Thus, in the case of a 
gift of the endowed property by the Shebait, the donee (being a mere 
volunteer) does not come within the exception in section 10 (relating to 
“assings for valuable consideration”), and therefore the succeeding 
Shebaits may sue to recover possession of endowed property from the 
hands of the donee at any distance of time without being time-barred. 
Indeed, “‘valuable consideration” form the essence both of section 10 and 
Article 134B. 

As regards assigns for valuable consideration, (by way of permanent 
lease or sale) from the Shebait, they were expressly excepted from the 
operation of section 10, and under the new Article 134B,” the succeeding 
Shebait was bound to sue to recover possession from such alienee within 
12 years of the “death, resignation or removal” of the alienating Shebait 
and not within 12 years of the date when the plaintiff succeeded to or 
was appointed to the office as Shebait. After this period (i.e.- the 
12 years’ limitation prescribed by Article 1346) has run out, the alienee 
would, by operation of section 28 of the Act, acquire a statutory title to 
the endowed property. 

6.89. Strangers.—As regards strangers (i.e., persons who are not 
alienees from the Shebait), it would seem that, notwithstanding the 
amended section 10, it was still competent to a person who is an outsider 
and a mere stranger to acquire a title by 12 years’ adverse possession as 
against the idol, though of course, the Shebait himself (being now an 
express trustee), was precluded, howsoever long he may have been in 
possession of the idol’s property, from setting up adverse possession as 
against the deity. 

6.90. Article 134A Suits by worshipper.—Prior to the introduction 
of Article 134A, (by amending Act of 1929), there was apparently a con- 
flict of opinion as to the period of limitation applicable to a suit by a 
worshipper as to the invalidity of an alienation made by the manager 
(e.g., Shebait). Cases of this type were, after 1929, governed by the new 
Article 134A,” which, in effect, rendered it possible for the worshippers 
to take timely measure (e.g., section 92) for setting aside alienation. 
6.91. Effect of section 10, explanation inserted in 1929.—As to 
= section 10, the legislature added a paragraph in 1929 to that section. 
‘Section 10, thereafter applied to suits against managers of Hindu reli- 
_ gious endowments. 

Eri — The amendment to section 10 not only covered religious endow- 
ments, but also took in charitable endowments. It applied not only to 
in lu and Mahomedan religious endowments, but also to Buddhist 
; endowments. The managers of the property were deemed to 
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be trustees, and the properties were deemed to vest in them for a specific 
purpose. 

Thus, the Act of 1929 brought Hindu, Mahomedan and Buddhist 
religious as well as charitable endowments within the scope of section 
10, by amending section 10, and inserting new Articles 48B, 134A, 134B 
and 134C. 


6.92. Operation of the amending Act of 1929._-The amending Act 
I of 1929, being the amendment of a statute of limitation, was ordinarily 
retrospective in its Operation, both as regards the period and as regards 
the terminus a quo, and, consequently, where transfers took place within 
12 years of the commencement of the amending Act and the right had 
not become barred by lapse of time when the Act came into force, the 
amending Act would apply.” 

6.93. Section 10, as amended in 1929.—The new paragraph” added 
in section 10 was as follows : 

“For the purposes of this section, any property comprised in a Hindu, 
Mahomedan or Buddhist religious or charitable endowment shall be 
deemed to be property vested in trust for a specific purpose, and the 
manager of any such property shall be deemed to be the trustee thereof.” 

Thus, although the manager of a Hindu, Mahomedan or Buddhist 
religious or charitable institution was not a trustee, yet, for the purposes 
of section 10, the endowment was deemed to be property vested tn such 
a Manager as trustee for specific purposes and the manager shall be 
deemed to be trustee thereof. 


The result was that as against the manager and his legal represen- 
tative or assigns, not being assigns for valuable consideration, the suits 
to follow the trust property in his or their hands or the proceeds thereof Z 
or for an account of such property or the proceeds thereof would not be 7 
barred by any length of time. The question may have to be discussed ; 
further in a latter lecture, when we come to deal with eae for — 
breaches of trust on the part of the Shebait or manager. — 

6.94. Act of 1963.—The Act of 1908, as amended in 1929, — ee 
the law on the subject until 1963. In 1963, the Limitation Act, 1205 3: X= 
was passed. 









OF Act of 1963 


1963, now reads : 
San Nothwithstanding any thing contained m 
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become vested in trust for any specific purpose, or against his legal 
representative or assigns (not being assigns for valuable consideration), 
for the purpose of following in his or their hands such property, or the 
proceeds thereof, for an account of such property or proceeds, shall be 
barred by any length of time. 

Explanation—For the purposes of this section any property com- 
prised in a Hindu, Muslim or Buddhist religious or charitable endow- 
ment shall be deemed to be property vested in trust for a specific purpose 
and the manager of the property shall be deemed to be the trustee 
thereof.” 


6.96. Articles of the 1963 Act.—The following articles” relevant to 
religious trusts in the Act of 1963 may be cited : 


— — ñ — — — — —— — — —— ———— — — — 
Time from which 





— Period of : : 
Descri l 
ption of suit fisitation period begins 
to run 
92. To recover possession of immovable Twelve When the transfer be- 
property conveyed or bequeathed years. comes known to the 
in trust and afterwards transferred plaintiff. 
by the trustee for a valuable consi- 
deration. 
93. To recover possession of movable Twelve When the transfer be- 
=_= property conveyed or bequeathed years. comes known to the 
in trust and afterwards transferred plaintiff. 
"by the trustee for a valuable consi- 
deration. 
aa ` 
— 
— — Article 134A, Act of 1908 
Os set aside a transfer of immovable Twelve When the transfer be- 
erty comprised in a Hindu, years. = comes known’ to the 
' Buddhist religious or —— am a - 
—— made by a Kaga 
-~ a - kad ves F wi 


, Act OF. 1908. 


— Twelve - When the transfer be- 
—— ee “comes known to the 
= plaintiff. 


Basse akan — 
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Articles 34B and 34C Act of 1908. 





Time from which 


Description of suit Period: of period beings 
Limitation to run 

96. By the manager of a Hindu, Muslim Twelve The date of death, re- 
or Buddhist religious or charitable years. Signation or removal of 
endowment to recover possession the date of appointment 
of movable or immovable property of the plaintiff as mana- 
comprised in the endowment which ger of the endowment, 
has been transferred by a previous whichever is later. 
manager for a valuable considera- 
tion. 


This elaborate discussion will show how the legal position of the 
relevant question of limitation has gone through a tortuous process of 
conflicting judicial decisions leading to amendment of the material 
articles of the limitation from time to time. It is to be hoped that 
there may not be any occasion of confiict or confusion in judicial approach 
to the vexed problem. 

Article 96 of the Act of 1963 replaces Articles 134B and 134C of the 
previous Act. The new article gives two alternative starting points of 
limitation. 

These provisions put an end to a long controversy, discussed at 
length in a learned judgment.” 


IX. DUTIES AND DISABILITIES 


6.97. Shebait cannot assert adverse title—Aftter this discussion of 
points of limitation, let me now proceed to consider the Shebait’s duties 
and disabilities. A Shebait who has accepted the office of a Shebait or 
acknowledged himself as such, is incapable of asseting any hostile title 
against the idol or setting up jus tertii in others. This disability is, in 
law, implicit in any person who holds a fiduciary position in relation 
to another. Furthermore, unlike a human beneficiary, an idol cannot 
act except through a natural person, and normally, the personality of 
the idol is bound up with that of the Shebait. As was pointed out by — 
Rankin, C.J., in Surendra Krishna Ray v. Shree Shree Ishwari Bhuba- 
neshwari Thakurani,” if after a Shebait has accepted the trust, there is a 
change in an intention with which he holds the deity’s properties, and 
he applies the rents and profits of the property to his own purposes, the 
idol’s title cannot be affected thereby. Any change of intention on the 
part of the Shebait can be brought home to the idol by means of the © 


31 Surendra Krishna Ray v. Shree Shree Ishwar Bhubaneshwari Thakurani, (1932) > 


I.L.R. 60 Cal. 54. : 
32 Surendra Krishna Ray v. Shree Shree Ishwar —— shumt ‘Thakurani, (1932) na 
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Shebait only, and the idol can react to it through the Shebait. Adverse 
possession in such circumstances is a notion wholly devoid of content. 
Suppose that the Shebait of a family deity goes on appropriating the 
income and profits of the Debutter solely to his own purposes ; the other 
members of the family can certainly bring a suit against such Shebait 
on behalf of the idol, but such persons have no legal duty to protect 
the endowment, and until the Shebait is removed or controlled by the 
court, he alone can act for the idol. In Sree Sree Iswar Sridhar Jew x 
Mst. Sushila Bala Dasi,* the Supreme Court approved of the above 
decision and the observations therein and held that so long as a Shebait 
held the office of Shebait, it was not open to him to acquire a title against 
the deity by adverse possession. The principle that a trustee cannot 
acquire title by adverse possession was, in Venkatanarasimha v. 
Gangamma,* held to be applicable equally to quasi or constructive trus- 
tees, managers of religious endowments and, in fact, to all persons who 
stand in a fiduciary relationship to others. If, however, initially the 
Shebait did not accept the trust at all, there is no bar to his holding the 
property adversely to the deity, for it is plain that a man is not born 
responsible as Shebait and does not become Shebait against his will. 
6.98. Death of Shebait also holding personal properties.—A some- 
what difficult question arises when a man holding the office of a Shebait 
as well as personal properties of his own, dies, and both his secular pro- 
perties and the rights of the Shebait devolve upon his successor under 
the ordinary law of inheritance. If the successor takes possession of the 
trust property, can he claim to hold it adversely to the deity? The 
answer to this question, it seems, would depend upon the question as to 
whether the trust was accepted by him or not. As has been said above, 
nobody is born responsible as a Shebait. If, before taking possession of 
the Debutter property, he repudiated the trust, and purported to take 
possession of the property in his own right, adverse to the deity, there 
is nothing, in law which stands in the way of his asserting an adverse 
title ; but once he has taken possession of the property in the character 
of a Shebait, it would not be competent to him to deny the trust, and 
assert the rights of a secular owner. This seems to be the implication of 
the decision in Surendra Krishna v. Shree Shree Iswari Bhubaneshwari,™ 
referred to above.™* In that case, Satya who was one of the heirs of the 
last Shebait, upon whom the office devolved under the law of inheritance, 
was held capable of acquiring title by adverse possession against the 
deity as he never accepted the position of the Shebait and acted as such; 


oe Sree Sree Iswar Sridhar Jew v. Mst. Sushila Bala Dasi, (1954) S.C.R. 407. 
Gas Yenkatanarasimha, v- Gangamma, A.I.R. 1954 Mad. 258. 
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If a trustee does obtain a proper discharge from the position of a trustee 
with which he clothed himself, there are authorities to show that he can 
after the discharge assert a title of his own even against the trust.” 

6.99. Shebait not to profit by trust property.—A Shebait, like trustee 
in English law,” must not use or deal with the Debutter property for his 
own private advantage. He must not import the trust money into his 
own business or use it for his own financial gain. If he does so, he 
will be regarded as a constructive trustee for the profits he made. He 
cannot lend the idol’s money to himself, and, generally speaking, he 
cannot enter into any engagement or contract in which his personal 
interest may conflict with his duties. As a corollary to this doctrine, a 
shebait cannot purchase a debutter property of which he is the shebait 
even when the sale is in execution proceedings, and the shebait has paid 
the full market value of the property.” 

6.100. It is a rule of law firmly laid down by the Equity Courts ine 
England that a trustee for sale is absolutely incapacitated from purchasing 
the trust property, either through himself or through his colleagues, 
however fair that transaction may be.® The question whether the trustee 
has in such cases made an unfair gain. or advantage does not arise for 
determination at all. The cestui que trust is always at liberty to set 
aside the sale and take the property back. A trustee may, indeed, acquire 
property from beneficiaries who are sui juris, but he can do this if he 
has made the fullest disclosure to them of the relevant and material facts 
within his knowledge affecting or likely to affect the value and advantage 
of the estate, and it has to be proved further that he and the beneficiaries 
were at arms length and no confidence was reposed on him.“ In 
Peari Mohan v. Monohar,“ there was a decree against the debutter to the 
extent of Rs. 49,500. In execution of this decree, one of the debutter 
properties was put up to sale, and it was purchased for a sum of 
Rs. 1,56,600, the ostensible purchaser being the son of the shebait himself. 
A suit being instituted by a presumptive shebait to set aside the sale and 
to remove the shebait from his office, it was found that the purchase 
was made benami by the shebait himself in the name of his son, though 
the price paid was quite adequate. ‘The trial court dismissed the suit. 


On appeal, it was held by the Calcutta High Court that the sale was not 


operative against the debutter, and it was held by the Judicial Committee 
that though “shebait” and “trustee” are not identical terms, the- rule 


37 See Srinivash Moorthy v. Venkata, 1.L.R. 34 Mad. 257. 

38 See Underhill on Trusts, 7th Ed. p. 315; Webb v. Earl of Shaftesbury, 7 ve 
480; Ex parte Lacey, 6 Ves. 625. Apea 

39 Peari Mohan v. Monohar, I.L.R. 48 Cal. 1019 P.C.; LR. AB; TAS 258 * 

40 Fox v. Macreth, 2 White and Tudor — Cases 0 — fre 

41 Underhill on Trusts, Art. 54. —— 


42 LLR. 48 Cal. 1019 PC. © 0 — 
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forbidding the purchase of an estate by a person who stands in regard 
to his dealings with it in a fiduciary relationship is general in its appli- 
cation, and applies to receivers and other persons clothed with fiduciary 
authority. Stress was laid by Their Lordships upon the fact that the 
shebait in this case attempted to conceal the fact that he was the real 
purchaser by making the purchase in the name of his son. Such thing 
might easily be made a cloak for improper and dishonest transaction, and 
following the principle laid down in Lewis v. Hillman, it was held 
that such purchase should not be allowed to stand. 


6.101. Duty of Shebait to keep regular accounts.—As recipient of 
the income of the debutter property or the offerings that are made to 
the deity, the shebait is responsible for the due application of the deity’s 
income and is bound to render accounts of his management. He is 
bound to keep regular accounts of the income and the expenses. The 
way in which the accounts are kept depends to a large extent upon the 
custom obtaining in a particular institution, and the usual custom may 
be followed so long as it does not serve as a cover to fraud or dis- 
honesty.“ 


6.102. Shebait not to mix deity’s money with his own.—A _ shebait 
must take care not to mix the idol’s money with his own private funds. 
When such a mixture has taken place either through inadvertence or 
design, the rules laid down by Equity Courts in England in the matter 
of following mixed funds in the hands of trustees can be applied. 
Where the trust money is capable of being tracted or identified, the 
fiduciary will have a charge or lien on the whole mixed fund. If*it is 
incapable of being traced, the trustee can only be proceeded against 
personally.” 

6.103. Right to reimbursement.—In preparing accounts, the shebait 
is entitled to claim reimbursement for what has been properly spent by 


him in the preservation of the endowment, in performing the duties 


imposed upon him by the grantor, and also in defending his own position 
as shebait.“’ A trespasser who usurps the position of a shebait or mohunt 
cannot certainly claim reimbursement, and he has no authority to charge 
the debutter estate for any payments that he might have made.” But 


_ when a person in possession of the debutter property, under the decree of 
a court, makes necessary payments for the preservation of the estate and 
ihe decree is subsequently reversed and the right of shebaitship is 


* 

a852) 3 HLC. 607. 

44 = Vide Thackersay v. Hurbhum, LLR. 8 Bom. 432, 470. 
See in re Hallets Trust, Knatchbull v. Hallet, 13 Ch.D. 696. 
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adjudged to his opponents, he should be recouped for what he has so 
paid, to his opponents who ultimately were benefited by such payments.“ 


6.104. ‘De facto’ Shebait not a trespasser nor a constructive 
trustee.—In this connection, I desire to warn you that you must not 
regard a de facto shebait as a trespasser. I have already said that a 
de facto shebait can maintain an action for recovery of possession of 
debutter property. A de facto shebait is one who is in possession of the 
debutter as a shebait and manages the property as such though the legal 
title may be lacking. His position is quite different from that of a trespasser 
who asserts a title of his own adverse to the deity. Both a de jure anda 
de facto shebait can be an express trustee, and it is not correct to say that 
a de facto trustee or a trustee de son tort is in the eyes of law a con- 
structive trustee. A constructive trust, as was pointed out by Woodroffe, 
J. in Badridds v. Choonilal, is a trust which arises not by act of parties, 
but by operation of law, where a trustee gains some personal advantage 
by availing himself of his position as such. 

6.105. Title to office of Shebait by adverse possession.—If any 
person, without any title to the office of shebait, holds it for a length of 
time adversely to the rightful claimant, he can acquire a title to it by 
such adverse possession under Article 124 of the Limitation Act if the 
office was a hereditary one.“ A trusteeship with power to appoint a 
successor is an estate well-known and recognised by law and may be 
prescribed against, and such rights can be claimed and acquired not only 
by the individual but also by or on behalf of a joint family as such.” 
Where the office is non-hereditary the period of limitation is governed 
by Article 120 (a). 

After I have dealt with the other form of endowment, known as 
Math, I will discuss remedies open to parties interested in the Math, 
when a Shebait commits breach of trust. I will close this lecture by 
describing to you briefly the circumstances under which the office of a 


Shebait comes to an end. 


X. “TERMINATION OF OFFICE BY DEATH > 


6.106. Termination of the office of Shebait by death.—The office of- 
a Shebait naturally comes to an end upon his death. As has been said- 
in the previous lecture, when an idol is founded, the office of a Shebait | 
remains vested in the founder and his heirs in the absence of evidence 


49 Dakshinamohan v. Sarada, LR: 20_1.A- 160. 
50 ILR. 33 Cal. 789. | 
l1 Article 124, Indian Limitation Act, 1908. — 
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to show that he has disposed of it otherwise. When the founder has 
appointed a Shebait, and the appointee dies, whether the shebaiti right 
would go back to the founder and his heirs, or would devolve upon the 
matural heirs of the Shebait would depend upon the terms of the grant. 
Where the appointment is only for the life-time of the grantee, obviously 
on his death, the rights would revert to the grantor and his heirs. In 
case the right was made heritable in the appointee, it would devolve like 
any other species of heritable property upon his heirs at law. A Shebait 
cannot nominate his successor unless such powers are expressly given by 
the grant or are recognised by the rules and usages of the foundation.‘ 
When the Shebait having the powers of nomination dies without exer- 
cising the powers, the endowment reverts to the founder. The same 
result follows if the line of succession originally indicated by the founder 
fails or comes to an end. i 


6.107. By resignation or relinquishment of office.—A Shebait. it 
seems, is not bound to continue to act as Shebait though he has accepted 
the office voluntarily and he can give up the position as a Shebait. In 
English law a trustee can retire when there is a provision to that effect 
in the trust deed, or if his retirement is consented to by all the bene- 
ñciaries or sanctioned by the court.” There appears to be no such 
restriction in the Indian law fettering the right of the Shebait to resign 
or relinquish his office, besides the word “resignation” occurring in the 
third column of Article 134B and 134C in Schedule I of the Limitation 
Act" makes it clear that the Legislature contemplates the cessation of 
office of shebait or mohunt by voluntary resignation. When a shebait 
relinquishes his office, the result is that he thereby accelerates the 
succession to the office of the next shebait. The same principle applies 
under which a Hindu widow can surrender her estate in favour of the 
next reversioner.© No particular form of relinquishment is necessary 
and it would be enough if the intention to walk out of the office without 
any reservation is established by proper evidence. 

It has been held in a Calcutta case? that a shebait being manager 
loses his office if he ceases to manage the property and carry on the 
worship of the idol. The proposition, it seems, has been stated rather 
too broadly. The fact that a shebait does not perform his duties 

perly may be a ground of removing him from his office, but by itself, 
it would not SBE sufficient to terminate his office except that it may be 
4 Narayan v. Kiya. 52, GLJ-78: 
— Sitaldas v. Protap Chandra, 11 adh in plage = 
3 | J Vide Underhill on Trusts, Art. 68. 
— 1 Articles 134N and 134C, Indian Limitation Act 19 of 1963. See now the 
. . Limitation Act, 1963. aé a 
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treated as evidence of relinquishment. To establish relinquishment in 
law, an actual relinquishment must be proved. 


6.108. By subsequent disability——A shebaitship, as has been ex- 
plained already, is a property, and once it has vested in a person, he 
cannot be divested of it by reason of subsequent disability. In Nirmal 
Kumar v. Jyotiprosad," it was held that a shebait who was of sound mind 
when the shebaitship devolved upon him does not lose his rights by 
subsequently becoming insane, nor do his rights remain suspended so 
long as disability lasts except in cases where the duties imposed upon 
him are of such a character that they cannot be discharged by a 
representative. The effect of apostasy or change of religion upon the == 
rights of a shebait has already been discussed. It has been held that 
urichastity of woman is not a ground for removal from the office of 
Shebait.” 


6.109. By removal.—A shebait who is guilty of misconduct or abuse 
of his position as a trustee can be removed by the court ina proper judicial 
proceeding. What reasons are sufficient to justify removal of a shebait 
cannot be formulated exhausively. The matter is within the exercise 
of a sound judicial discretion by the court. There must, however, be 
a clear necessity for interference to save the endowed property.” It 
was observed by the Judicial Committee in Gulzarilal v. Collector 
of Etah™ that “the standard of rectitude and accuracy expected from è 
every trustee of charitable funds is of the highest, and that standard — 
must in all circumstances be maintained by the court if the safety of 
property held upon such trusts is not to be imperilled throughout British 
India.” In that case, there were concurrent findings by both the courts 
below that there was misappropriation of trust funds by the trustee ani ae 
conversion of trust property to his own use, and in view of these findings 
the Judicial Committee declined to interfere with the decree appeal z 
against even though it was proved that the trustee had at 
stage rendered services of immense value to the trust estate. The 
of a right to treat the endowed property as his own — o 
to apply the trust funds to his own private purpose 
to justify a removal.“ It is æ a sufficient ground for re 
exercise of his Sue the shebait — himsel 
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not necessary that there should be actual misappropriation or that the 
deity must actually suffer loss. These questions would have to be taken 
up again in a later lecture where remedies for breaches of trust by 


shebaits would come for consideration. 








CHAPTER 7 


RELIGIOUS INSTITUTIONS OR MATHS: ADMINIS- 
TRATION OF MATHS ; LEGAL STATUS, RIGHTS, 
DUTIES AND POWERS OF MAHANTS 


I. MATHS 


7.1. Meaning of ‘Math’.—Having dealt with religious trusts known 
as Debutter, the essential element in which is a deity or an idol, we now 
come to the other and equally important type of Hindu religious endow- 
ment which is described as Math or Muttum. “Math” in ordinary 
language signifies an abode or residence of ascetics. In legal parlance it 
connotes a monastic institution presided over by a superior and estab- 
lished for the use and benefit of ascetics belonging to a particular order 
who generally are disciples or co-disciples of the superior. 

7.2. Four-fold division of life in Vedic age not compatible with 
monasticism.—I have already told” you in the introductory lecture that 
the four-fold division of an individual’s life as laid down in Vedic 
Grihya Sutras does not sanction mendicancy or asceticism at the last 
stage of the life of a twice born person. The Vedic seers never coun- 
tenanced the doctrine of negation of life. On the other hand, the division 
of life into four stages, which “was the outcome of the extremely analy- 
tical mind of the Indian Aryans, adjusted in a splendid way the two 
opposing tendencies which often exist side by side in man—the accep- 
tance of life in its fullness and the rejection of it.” Every Hindu 
belonging to the twice born classes had, in ancient days, to pass the first 
stage of his life as a Brahmachari or a student when he had to live with 
his preceptor under strict discipline and in an atmosphere of intense 
moral purity till he finished his studies. 


It was the sacred duty of a twice born to marry and become a house- 
holder after finishing his studies, the only exception being made in the 
case of Naishthik Brahmacharis or perpetual students who were permitted 
to remain celibates to enable them to prosecute their studies with 
single-minded devotion so long as they lived. 

A Grihastha or a house-holder was enjoined to retire from the 


17 Para 1.46, supra. F 
18 Pandit Nehru, Discovery of India, p. 47. 2 
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world at certain age when his desire for wordly enjoyment would natu- 
rally ebb away, and he passed the third stage of his life in forest retreats 
in company with persons of the same order, spending his days in study 
and religious practices. The fourth and the last stage of life was that 
of Yati or Sannyasi or contemplative ascetic, when his thirst for life was 
quenched and he passed his days as a wandering ascetic living on roots 
or herbs or what voluntarily given him by other people. Monastic 
institutions in the proper sense of the expression were unheard of in the 
Vedic age. 

The Smriti writers, following the traditions of the Vedas, made 
specific provisions for succession to the property not only of persons who 
were house-holders but also of persons who belonged to the other three 
categories of life. Yajnavalkya** lays down “The heirs to the property 
of a Brahmachari (life long student), a Yati (ascetic) and a Vanaprastha 
(hermit) are respectively the preceptor, a virtuous pupil and a religious 
brother residing in the same holy place.” It seems that many of the 
Vedic institutions showed signs of disintegration towards the close of the 
Vedic Age. Historians tell us that prior to the advent of the Buddha, 
there were wandering ascetics of various descriptions who not only did 
not conform to the Vedic ways of life, but also propounded heretical 
doctrines which were contrary to those enunciated in the Vedas.* But, 
even then, we do not find any trace of monastic institutions in the pre- 
Buddhist age. 


7.3. Monastic institutions established in India by Buddha and his 
followers.—Monastic life in the proper sense of the term was introduced 
into India as a result of the Buddhist doctrines. Buddhism was really 
based on a negation of life, and encouraged asceticism and voluntary 
celibacy. The Buddhist monks or ‘Shramanas’ were, at first, very much 
like wandering ascetics; but, as their number increased, it became 
necessary to provide for them food and shelter and frame disciplinary 
rules for their guidance. Gradually a sort of corporate life came into 
existence amongst the monks, and as I have told you already, the 
Buddhist congregation which went by the name of Sangha had, like the 
Christian church, a corporate life and a jural existence. The Buddhist 
monasteries, which were the gifts of the lay Buddhist to congregations 
were of various types and bore various names. They were generally 


F known by the name of Viharas or Sangharams. Detailed rules relating 






to these monasteries and for regulating the conduct of the monks are to 
be found in the Vinaya Pitaka, which is one of the three sacred books 
of the Buddhists. 

= Yajnavalkya, Ch. 2, verse 137. 

_ Rhys. Davis, Buddhist India, p. 144. 
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7.4. Hindu revival Shankaracharya.—I have also told you already 
that side by side with the rise of the Mahayana School of Buddhism, the 
Pouranic form of Hindu religion began to be more and more popular in 
India, and the Gupta Emperors who flourished between the 4th and 6th 
century A.D. were great patrons of the Pouranic faith. Buddhism was 
rapidly declining during this period; and its decline had been accele- 
rated in India by the end of the 7th century A.D. The period that 
followed witnessed a glorious revival and resurgence of Hinduism, and 
at the vanguard of the new movement stood no less a person than the 
great Shankaracharya, who is admittedly one of the greatest philosophers 
and spiritual leaders that the world has ever produced. Shankaracharya 
crushed the declining remnants of the effete Buddhism and helped in 
reviving the Hindu religion, not so much the rituals and sacrifices asso- 
ciated with the Vedic age, as the sublime philosophy of the Upanishads 
on the basis of which he propounded his celebrated non-dualistic 
doctrines. 

Shankara combined in himself philosophic knowledge with un- 
common sagacity and practical wisdom. His writings by their simplicity 
and expressiveness reached the highest water mark of literary merit. 


He did not discourage the popular forms of worship. Though 
opposed to Buddhism, he did not hesitate to adopt the Buddhist system 
of monasticism which he considered to be suitable to the then conditions 
of society. The Vedic scheme of life had practically fallen into disuse 
during the Buddhist period, and Sankar’s idea was to make the monastic — 
institutions established by him repositories of spiritual knowledge and 
culture, on the pattern of the Viharas and Sangharams of the Buddhists. — 
Supremely intelligent and learned as he was, Sankar gave the whole thing © 
a Vedic garb. The Vedas sanctioned the life of an ascetic at the closing | 
period of one’s life and normally those who became ascetics had been | 
married men and householders, who took to retirement as the fitting 
sequel to an active worldly career. ‘There is, however, a text in the | 
Vedas which allows a man to renounce the world at any period of his = ; 
life even though he has not married and become a householder, provided | a — 
he develops within him a complete detachment to the things of enjoy- — ; 
ment either of this world or of the next. Indeed, Shankar ge = 
inspiring example of the Vedanta philosophy. ; he 
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have passed through the stage of married life at all. The monks ordained 
by Shankar and his followers were called Sannyasis or jatis as the fourth 
Ashramites were called in Vedic language, and rules were framed foi 
their discipline and guidance. 


Il. HINDU MATHS—VARIOUS TYPES 


75. Thus, Hindu Maths were established for the first time by 
Shankar. He himself founded four Maths at the four corners of India 
and made them centres of his Vedantic teachings. In the east he set up 
the Bhogvardha Math at Puri, in the north the Jyotir Math at Badrinath, 
in the west there was the Sharada Math at Dwarka and in the south 
the Sringeri Muth on the Tungabhadra. Each one of these Maths was 
placed in charge of one of his four principal disciples who were Padmapad 
Hastamalak, Sureswar and Trotaka. These four disciples had disciples 
of their own. In the course of time ten orders or classes of monks were 
formed, into which the monks of the Shankar School stand divided even 
at the present day. These ten orders popularly known as Dasnamis 
bear the appellants Tirtha, Asrama, Vana, Aranya, Giri, Parvat Sagar, 
Saraswati, Bharati and Puri. Tradition has it that of these ten classes, 
Tirtha and Ashram were attached to the Sharada Math in Gujarat and 
Vana and Aranya to the Bhogavardha Math at Puri. One is lost in 
admiration when one recalls the philosophical and spiritual work and 
writings of this great scholar, and the admiration amounts to veneration 
when one remembers that all this work was done within a short span of 
thirty-two years. The establishment of four maths in four corners of 
India, separated by a thousand of miles, in days when facilities for travel 
were so poor and when travel was so full of hazards and hardships was 
in itself a great achievement by any standard. 


The disciples of Trotaka at Jyotir Mutt at Badrinath were Giri, 
Parvat and Sagar, while the Sringeri Mutt claimed as its adherents 
Saraswati, Bharati and Puri.” In addition to the Sannyasis who belonged 
to the fourth stage of life, there were Naishthik Brahmacharis or perpe- 
tual students attached to all the Mutts. The Monks or Sannyasis of 
Sankar’s School cannot marry or have any connection with the world. 
The ceremonies which have to be performed when a man enters the 
monastic order are of the highest spiritual significance. I would have 
occasion to refer to them in detail later on. 


7.6. Whether Sudras can be Sannyasis? The disciples of Sankar 
were all Brahmins and according to the rule laid down in Sanyas Grahan 
Paddhati, the authorship of which is imputed to Sankar himself, only 
the twice born people can become Sannyasis of the Dashnami order. As 
the four stages of life have, in the Vedas, been prescribed only for the 


20 J. C. Ghosh, Hindu Endowments and Religious Institutions, Ed. 1923, p. 243, 
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twice born, no Sudra can, strictly speaking, become an ascetic, and that 
is the view entertained by the Smriti writers. 


According to the Mitakshara, only the Brahmins can enter the tourth 
Asram of life and are eligible to become Sannyasis ; and this view is sup- 
ported by certain passages from Manu where yasaqt or exit from the house 
has been spoken of or prescribed for the Brahmins alone, and a text of 
the Sruiti which says “the Brahmins should become ascetics.” According 
to Nirnaya Sindhu, which has been quoted in West and Buhler’s Digest 
of Hindu Law,” a Kshatriya and a Vaishya can also enter into an order 
of Sannyasis. 

Upon a view of all these authorities it was held by the Madras High 
Court in Dharampuran v. Virapandiyam™ that a Sudra cannot become 
a Sannyasi under Hindu Law, and consequently the devolution of pro- 
perty of a Sudra who purported to renounce the world and become an 
ascetic would be governed by the ordinary law of inheritance. The 
same view was taken by the Calcutta High Court in Harish Chandra y. 
Atir Mahamed* 

7.6. Conflict in practice with scriptures.—It is to be noted, however, 
that this strict view of the Smriti writers does not accord with actual 
practice. Not only have a large number of monastic institutions been 
established by Sudra ascetics in Southern India, but also there are various 
religious sects, chiefly amongst the Vaishnabs, amongst whom caste distinc- 
tion is unknown and who have no objection ta initiating Sudras into their 
brotherhood. According to Tantras, whose injunctions are said to be 
binding in the Kali Age, the old Vedic Asrams or divisions of life no 
longer exist, andi there are only two Asrams, namely, those of (1) Grihastas 
or householders, and (2) Avadhutas or ascetics. In the fold of Avadhutas, 
all persons, including Sudras, could be admitted.* 


7.6A. Constitutional validity of incapacity of Sudras.—After the 
Constitution was adopted and became the law of all laws, a supposed 
incapacity of Sudras may raise constitutional questions. It has been held 
by the Allahabad High Court” that even though, as a result of custom, 
usage or practice or of sacramental precept, Sudras might have been consi- 
dered to be incapable of entering the ordey of Sanyasam at one time, such 
disqualification has ceased to be valid and can no longer be held to be 
operative. It is obvious that the discriminatory ban on or bar against 


21 West & Buhler, Hindu Law, (3rd Edition), page 555. 
22 Dharampuran v. Virapandiyam, (1899) I1.L.R. 22 Mad. 302. 
23 Harish Chandra v. Atir Mahamed, I.L.R. 40 Cal. 545; A.LR. 1917 Cal. 231. 


24 See Mahanirban Tantra, Ch. VIII, quoted in G. Sarkar’s Hindu Law (8th 
Edition), Chapter 14. i 

24a Krishna Singh v. Mathura Ahir, (1972) All L.J. 155; A.I.R. 1962 All. — 281, 
282, para 28-32 (Kirty, J). | — 
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Sudras, even if enjoined by Hindu law, stands abrogated by virtue of the 
constitutional mandates embodied in Part 111 of our Constitution. 


It has also been held in the same case? that in the absence of any 
proof that the followers of the Sant Math or the tenets of that Math 
required, of its Mahant, that he must necessarily belong to the twice born 
class of Hindu and must be a Sanyasi who has been ordained as such 
Strictly in accordance with all rites and ceremonies of Atma Sradh and 
utterance of Pravesh Manta, etc., it cannot be held that non-Hindu 
Sannyasis were legally incompetent to be Mahants of the Math. 


7.7. Practice of establishing Mutts followed by Ramanujam and 
other religious teachers.—Referring to the wider question of Maths, it 
may be stated that the practice of setting up Mutts as centres of 
theological learning, which was started by Sankar, was followed by almost 
all the religious teachers since then. After Sankar came a galaxy of 
Vaishnab teachers and philosophers who founded the different sects of 
Vaishnavism that we find today. 


The first in order of time was Ramanujacharya, who propounded the 
theory of qualified monism in opposition to the pure monism of Shankar. 
Shankar's theory was based upon rigorous logic, and recognising as it did 
the Supreme Brahman as the only one and absolute reality, it regarded 
everything else as phenomenal or illusory. 


Ramanuja and the other Vaishnava teachers who followed him were 
all philosophical theists; they tried to reconcile their metaphysical 
doctrines with the yearnings of the human heart which always requires a 
personal God as the supreme cause of all that exists and an eternal soul 
which yearns for an approach to and union with that Being. According 
to Ramanuja, the Supreme Being together with individual souls and the 
material world constitute one integral whole and neither the individual 
soul nor the external world, though dependent on God, are devoid of 
reality. The followers of Ramanuja are known as Sri Vaishnabas, as the 
object of their adoration is Supreme Being in the form of Vishnu who 
is always associated with Sri or Lakshmi. On the model of Dashnami 
Mutts of Sankaracharya, Ramanuja founded a large number of Mutts 
for the purpose of strengthening the doctrines propounded by him. 
According to tradition, the number of Mutts founded by him came to 
700. Of these four only are to be found at the present day. 


7.8. Ramanand and school.—Ramanand. whom tradition speaks, 


: and that incorrectly, of being a disciple of Ramanuja, founded a sect of 
| Vaishnabs known as Ramats which contains a large element of ascetic 


tion who are to be found in Benares, Ajodhya and certain other 
Uppt India. Ramanand is said to have himself built a Mutt 


ihis Singh —— Ahir, (1972) All. LJ. 155; ALR. 1972 All. 273, 
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tor the ascetics of his sect in Benares and there are several Ramat Mutts 
even now at Benares. Ramanandi Mutts consist solely of celibates. They 
admit Sudras and lower caste men in their brotherhood and obey no 
caste rules at all. The Ramats worship one God in the form of Rama 
and they call themselves Dasses or servants of the Lord.” 

7.9. Madhawacharya.—Madhawacharya, the founder of the Madhawa 
School of Vaishnabas, is another Vaishnab saint who came into this world 
by the end of the 12th century A.D. Madhawa philosophy is pure 
dualism. Like all religious teachers who follow the path of devotion as- 
the only means of obtaining salvation, hd recognised an eternal distinction 
between the infinite God and the finite souls of individuals. Eight Mutts 
at Udipi are associated with his name. The superiors of Madhawa Mutts 
are all Brahmin ascetics who faithfully observe the vow of celibacy and 
are generally adopted when they are very young. The Madhawa ascetics 
carry Danda or the staff and the water pot in the same way as Dashnami 
Sannyasis do. Their wearing apparel is also much like that of the Sankar 
sect.” The South Kanara Manual, published under the authority of the 
Government, contains the following description regarding Madhawa 
Mutts. “The temple of Krishna, at Udipi, is said to have been founded 
by Madhawacharya himself who set up in it the image of Krishna originally 
made by Arjuna and miraculously obtained from a vessel wrecked on the 
coast of- Daltivat in Besides the temple at Udipi, he established 
eight ‘mathas’ or sacred houses, each presided over by a sannyasi or swami. 
‘These exist to this day and each swami in turn presides over the temple 
of Krishna for a period of two years and spends the intervening fourteen 
years touring throughout Kanara and the adjacent parts of Mysore levying 
contributions from the faithful for the expenses of his next two years of 
office, which are very heavy as he has to defray not only the expenses Obs 
the public worship and of the temple and matha aS ae Bug must 
also feed every Brahmin who comes to the place.” ™ | — — 

7.10. Nimbarka and Ballavacharya sects.—There are two — í 
well-known sects of Vaishnavas in India, of which the founders 
Nimbarka and Vallabhacharya respectively. The Nimbarka sect 








Rudra Sampradaya. In the Nimbarka sect, the disciples 
two classes, namely (l) ascetics or viraktas, and 0 
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charya. The Vallabhacharees do not attach any value to celibacy or the 
rigours of ascetic life. They marry and enjoy the pleasures of life like 
ordinary people. The descendants of Vallabhacharya are given divine 
honours and worshipped as gods. Their Mutts are really temples and 
the worship of God in the twin form of Radha and Krishna is the sole 
duty enjoined on their followers. 

7.11. School of Sri Chaitanna of Nabadwip.—The system of Vaish- 
navism founded by Sri Chaityanna Mahaprabhu of Nabadwip (Bengal) 
is another popular system which has numerous followers in Bengal, 
Orissa and some parts of U.P. near about Brindabon, and there are 
several Mutts in these places founded by the Vaishnavas of this sect. 
Though regarded as a branch of the Madhawa School, the sect of 
Sri Chaityanna has important differences with the Madhawas both as 
regards philosophical doctrines and as regards rites and ceremonies that 
are observed in their institutions. Caste distinctions are not followed 
in Sri Chaityanna Mutts and people even of the lowest classes are admitted 
into them. 

With the exception of the Mutts belonging to the sects of Ramanuja 
and Madhawa, it is, in fact, the characteristic feature of many of the 
Vaishnava institutions that they receive Sudras and married men in their 
community. A Vaishnava Mutt is known by the name of Asthal in 
Northern India. There are both celibate and non-celibate disciples 
attached to such institutions, though, on the death of the superior, the 
succession generally devolves upon one of his celibate disciples.” 


7.12. Mutts of Sudra ascetics.—I have told you in my first lecture 
that™* the practice of establishing Maths which began with Brahmin 
ascetics gradually spread to the Sudras and in course of time it was 
adopted by dissenting religious sects like the Jains, Kabir Panthis, Nanak 
Panthis, Jangamus and others though they do not believe in the authority 
of the Vedas or in the tenets of orthodox Hindu religion. With regard 
to the origin of Sudra Maths in Southern India, it was pointe? out by 
the learned Judges of the Madras High Court in Giyana Sambandha v. 
Kandasami,® that “when Brahminical creed and system of religious 
doctrines were adopted by the Sudras in the Tamil districts, the order 
of ascetics and the practice of instituting Maths as centres of religious 
study, instruction and charity came into prevalance amongst them. Pious 
and learned ascetics amongst them accentuated by desire to disseminate 
religion and promote religious charity established Mutts at Tinnevelly, 

Trichonopoly, Tanjore and elsewhere.” 
A Brahmin ascetic, as said above, is known as a Yati or Sannyasi ; a 


28 Ram Prakash v. Anand, L.R. 43 LA. 73; ALR. 1916 P.C. 256. 


~ 28a Para 1.26, supra. 
29 Giyana Sambandha v. Kandasami, 1.L.R. 10 Mad. 375, 386. 
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Sudra Sannyasi, on the other hand, is called a Pardeshi. If a Sudra is 
attached to an Adhinam, he is called a Tambiran, and if he is at head 
of the Adhinam, he bears the name of Pandara Sannadhi. “The term 
‘Adhinam’ signifies the seat of the chief ascetic at the head of the 
religious association or brotherhood and takes its name from the village 
in which it is situated,’ A Sannyasi when he becomes the superior or 
head of a Math is called Mohunt, Mathadhish, Mathadipathi or Swami. 
This development of the founding of Maths by Sudras is an eloquent 
tribute to the progressive character of Hinduism. Sudras who were 
regarded as inferior in early stages for reasons—religious, social, sociolo- 
gical and political—were gradually allowed to grow in the social sense of 
value so much so that Maths started by them were accorded due recogni- 
tion and became a part of Hinduism. 


7.13. Essential features of a Math distinguishing it from Debutter.— 
The rules guiding these institutions of diverse types which have their 
origin in customs and usages** followed by different religious orders vary 
widely from each other; nevertheless, there are certain common features 
which constitute the essentials of a monastic institution and distinguish 
it from an endowment of the Debutter type which I have discussed in the 
previous lectures. It would be convenient at this stage to refer to some 
of these prominent characteristics. 


III. MATH AND DEBUTTER 


7.14. Presiding element in a Math is an ascetic or a religious teacher, 
not an idol.—The primary distinction between a Debutter and a Math 
lies in the fact that unlike Debutter, where the essential or central part 
of the institution is a deity or idol, the presiding element in a Math is 
an ascetic or religious teacher who together with his disciples and co- 
disciples form a spiritual family. Both a Math and a Debutter owe their 
existence to benefactions or grants of property made by pious bene- 
factors. In one case the -grantee is an idol for whose ministration or 
service the Debutter is created; in the other case, the object of the 
benefaction is the creation of an institution for the benefit of a fraternity 
of religious men at the head of which stands the superior or Mohunt, 
who represents the entire institution." Ordinarily an ascetic who re- 
nounces the world and devotes himself to religion, owns no property 


except perhpas his cloth, sandals, religious books and the like and these - 


too not in the ordinary proprietary sense. He has no fixed place of 


30 Giyana Sambandha v. Kandasami, (1887) LL.R. 10 Mad. 375, 385. 
30a This passage as appearing in the Ist Edition, page 326, was referred to in 


Meenakshisundaram v. P. N. Nambbalwar, A.I.R. 1970 Mad. 402, 405, para 5. 


31 Vide Satya Charan Sarkar v. Mohanta Rudrananda Giri, A.I.R. 1953 Cal. 716. — 
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residence and moves from place to place, accepting such food and lodgings 
as are provided for him by pious householders.” 

But if a pious ascetic gathers around him a number of disciples 
whom he initiates into the mysteries or tenets of his order and such of 
his disciples as intend to become ascetics renounce all connection with 
iheir family and claims to family wealth, and totally afhliate themselves 
so to say with the spiritual teacher, a spiritual fraternity would eventually 
grow up. If pious, generous persons endow such a fratermity with pro- 
perty, it naturally vests .in the preceptor for the time being and a home 
is created for the brotherhood, a Mutt or Muttum®* and that would lead 
to the constitution and building of a Mutt and Muttism. 

Once a Mutt is established, succession to headship takes place within 
the spiritual family according to the usages that grow up in a particular 
institution. In a Debutter, on the other hand, the recipient of the pro- 
perty is the deity as a juristic person and the Shebait rights, unless other 
wise disposed of remain in the family of the donor and they devolve 
according to the ordinary laws of inheritance. 

Discussing the distinction between a temple and a Mutt, it was 
observed in Tulsi Ram v. Ramprasanna™ that the Mutt was a place foi 
rendering charitable and religious services in general, that it cannot be 
treated as a temple merely because there were idols in the Mutt, and 
that an institution which is in its origin a Mutt cannot be treated as a 
temple because idols were also worshipped in the Mutt and that the Mutt 
could not be treated as a place of public religious worship by reason 
of the worship of the idols. 


7.15. Differences in the objects of the two types of endowment.— 
The differences in the origin of the two types of endowment account for a 
vital difference in their respective objects. The primary object of a 
Debutter is to perpetuate the worship of a deity and the celebration of 
its rights and festivals in a particular way. There may be provisions for 
charities by way of feeding the poor etc. in Debutter endowment as an 
adjunct to the worship of the deity, but they are by no means essential. 
The primary purpose of a Mutt on the other hand is to encourage and 
foster spiritual learning by maintenance of a competent line of teachers 
who impart religious instructions to the disciples and followers of the 
Mutt and try to strengthen the doctrines of the particular school or order 


= of which they profess to be adherents. There is no doubt whatsoever 
that in former times these monastic institutions exercised considerable 
— over the people who were in touch with them and the preceptors 


were also men who combined in them high standard of spiritual knowledge 


S Ka E v. Kandasami, (1887) I.L.R. 10 Mad. 375. 
Sammant ho Pandara v. Sellappa, (1879) I.L.R. 2 Mad. 175. 


5 ae LLR. 1955 Cutt. 653: AIR 1956 Ori 41. 
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with moral purity. That is the reason why large grants of land were 
made in their favour by princes and noble men. As was observed by 
Subramaniya Ayyer, O. C. J. in Vidyapurna v. Vidyanidhi® ; “The in- 
fluence exercised by Mutts as centres of learning on the religious and 
other literature of the country cannot be denied. The varied and well- 
known contributions made to it by the famous Vidyaranya Swami of the 
Sringheri or Saroda Mutt or under his auspices are the most conspicuous 
examples of this kind. There is scarcely a branch of learning considered 
by the Hindus to be important to which Vidyaranya or the scholars whom 
he gathered round him did not make valuable contributions and it is to 
his commentaries that the modern world owes its knowledge of the tradi- 
tional meaning of the oldest sacred books, the Rig Veda.” 

It cannot be denied that the standard has much deteriorated in 
modern times. High philosophic knowledge or spirituality is seldom to 
be met with in these institutions. Stress is now laid primarily on the 
observance of the rites and tenets of the particular sect for the use or 
benefit of which the Mutt is established. As was observed by Phear, J. 
in Gossami Doulat Gir v. Bisseswar Gir, examples are not rare where 
the Mohunt either by decline from the strict path of sanctity originally 
marked out for them or even in prosecution of the founder’s purpose 
make the acquirement of wealth by trade their great object. 

7.16. Is an idol an essential element in a Mutt ? Opinion has been 
expressed by several eminent writers that as in the case of Debutter, an 
idol or a deity is also an essential element in a Mutt. It is said that 
there could be no Mutt without a deity and the deity is the presiding 
clement in both a Mutt and a temple, the worship being prominent 
in both, though religious knowledge is added to it in one of them.” 
If this were a correct statement of law, there would be very little 
distinction between a Mutt and a Debutter. A difference, however, exists 
and that of a vital nature which cannot be ignored by any means. It is 
not the object of the Mutt as in the case of Debutter to perpetuate the 
service or worship of an idol in a particular manner, the deity being the 
recipient and holder of the benefaction. The object of a Mutt as said 
— is the propagation and strengthening of religious knowledge which 

ight include the doctrines of a particular cult and this is done by main- 
tenance of a competent line of teachers. If the worship of a personal God 
“in a certain form is an essential feature of the religious doctrines of a 
certain order, obviously the worship of God in that form would be a 
part of their religious teachings, which it would be the duty of any Mutt 
of that order to foster and encourage. But there are religious orders like 
those of the Shankara School which believe in monistic doctrines of the 


35 LL.R. 27 Mad. 435 at p. 438. a ee ee eee 


36 19 Weekly Reporter 215. l Jri — 
37 Vide Sarkar's Hindu Law 8th ed. p. 675. BMS x * —— 
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Vedanta and do not regard the worship of a personal God as a necessary 
or essential part of the religious teachings. Even in Shankar Mutts, there 
may exist a shrine for a particular idol but it cannot be said that the 
presiding element in a Mutt must be a deity or that there cannot be a 
Mutt wihout an idol. A shrine or a temple may ordinarily be seen as 
an adjunct to a Mutt, but it is not a necessary one and even when it 
exists, it is not the chief or the indispensable part of the institution. It 
is only ancillary to the main purpose for which the Mutt is endowed and 
the presiding element in a Mutt is always the Mohunt or the spiritual 
preceptor. It was very properly observed by the Madras High Court in 
Thamba v. Arundel®* that a place of worship is not a necessary part of a 
Mutt though it is often found in such institutions and although primarily 
intended for the use of inmates, the public may also be admitted to such 
places of religious worship. 

The distinction between Mutt as equivalent to a theological college 
or monastery and a temple or shrine of the deity is noticed in many 
earlier treatises. The distinction has been noted in the well-known 
Sanskrit lexicon known as Amarkosh and Medatithi in his commentaries 
on Manu?” speaks of Debayaian and Mutts separately. No importance 
can be attached to passages which occur in Kalikapuran and some other 
later works where Mutts have been described as Shankar’s house or God’s 
house. There is no God superior to Shankar, says the Kalikapuran, and to 
him therefore the house should be dedicated. Apart from the fact that 
these are later and sectarian treatises, it cannot be disputed that in a 
large number of Mutts in India, idols other than Sankar are worshipped. 

It may be mentioned in this connection that there are certain public 
temples, e.g., the temple of Vaidya Nath in Santhal Parganas and that of 
Tarakeswar in Bengal where the office of the high priest is held by an 
ascetic or Mohunt and it devolves in the same way as the rights of a 
Mohunt or superior devolve on his death. In such cases the rights and 
powers of the high priest of the temple are assimilated to a great extent 
to those of a Mohunt of a monastic institution. The institution however 
does not thereby cease to be a temple. If such institution is described 
as a Mutt, this is a loose description which does not alter its real pr 
essential character. This was held by the Calcutta High Court in hd 
well-known Tarakeswar case.“ 


IV. ENTRY AND INITIATION 


717. Enty into religious order ordinarily operates as civil death.— 
14 have already told you that a Mutt or monastic institution presupposes 


38 LLR. 6 Mad. 287. | 
39 Ch. V. v. is.. Carote NT 
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the existence of a spiritual family which is created and continued by 
adoption. The adoption into a religious order involves certain impor- 
tant legal consequences relating to the status and property rights of the 
person adopted ; and before I go into details regarding the law of Mutts 
and Mohunts, it is necessary that I should tell you briefly how a person 
becomes a member of a religious order and how it affects his existing 
and future rights. Generally speaking, entrance into an ascetic order 
operates as a civil death. The man who becomes an ascetic severs his 
connection with the members of his natural family. It follows that 
neither he nor his natural relations can succeed to the property held by 
the other. If he acquires any property subsequently, it cannot be in- 
herited by his natural relations but passes on his death to his spiritual 
heirs including his Chela who is recognised as a spiritual son.” 

7.18. Ceremonies of initiation——The Smritis describe in details the 
ceremonies that are to be gone through by a person who desires to become 
an ascetic. The rules of initiation adopted by the Shankara School and 
the different monastic orders in India are based to a large extent on 
these Smriti texts, though they differ on certain points, both amongst 
themselves as well as from the rules laid down in the Smritis. But 
however much they might differ in details, the essential ideas involved 
in these ceremonies are very much the same, their whole object being to 
determine the status of the person as a householder by severing his 
connection with his family and property and creating a spiritual 
relationship between him and his preceptor. As regards the order of the 
Dashnami Sannyasis founded by Shankara, the ceremonies of initiation are 
laid down in a treatise known as Sanyas Grahan Padhati. The ceremonies 
which are modelled on those prescribed in the Smritis are of elaborate 
character and are characterised by lofty ideas of spirituality and 
renunciation. They include the shaving of the head, casting off of the 
sacred thread and distribution of property amongst relations and Brahmins 
reserving only such amount as would be necessary for the homa sacrifice. 
A postulant has got to perform Tarpan and eightfold Sradhas, the last 
of which is Jeeva Sradha or Sradha of his own self and having performed 
his own death rites which are normally performed by one’s relations after 
his death, he becomes, so to say, dead to the world. Then certain homam 
ceremonies are prescribed, the last of which is Biraja Homa. While 
offering oblations during the last Biraja Homam he repeats “Om let my 
mind, understanding, chitta, Ahankar (sense of ego) and the senses be 
purified. I am light, taintless, desireless, senseless I have become”. At 
the end of the ceremony, the aspirant has no property at all, for even 


41 Parmanand v. Nihal Chand, L.R. 65 LA. 252. : ace 
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the sacrificial vessels if they are of wood must be burnt in the fire and 
if they are of metal must be given to the priest.“ 


7.19. Probationary period before initiation.—According to a decision 
of the Calcutta High Court“ every aspirant for entrance into the order of 
Dashnamis has to pass through a period of probation which may extend 
to months and even to years during which period it is open to the 
Chela to revert to his natural family. It is not till the performance of 
the final ceremony or the Biraja Homam that the aspirant is irrevocably 
attached to the sect and completely severed from his family. Biraja 
Homam is thus the essential prerequisite to entrance into a Dashnami 
order. According to the Madras High Court” the uttering of the press 
mantram is also essential. This mantra is uttered last after the postulant 
takes leave of his family and the mantra means that he has given up the 
three desires i.e. desire for sons, wealth and the world. 


The mode of initiation followed by the Vaishnava ascetics though 
substantially similar involves difference in the rituals and also in the 
mantras that are uttered. 


7.20. Initiation of Sudra ascetics——As regards Sudra ascetics. a 
detailed description of the ceremonies of initiation has been given by 
the Madras High Court in the well-known case of Giyana Sambandha v. 
Kandasami.“ The ceremonies described are undoubtedly those which are 
followed in the Adhinam at Dharampuram but they may be taken as 
sample of the forms that are generally gone through in other institutions 
of a like nature. According to the procedure that is followed in this 
particular institution, a lay man if he desires to become an ascetic is 
required to undergo a probation. After the probationer makes some 
progress in religious study, he is taught a form of prayer called the 
“Samayam”. At a late stage he is instructed in another form of prayer 
called the “Visesham”. The period of probation depends on the 
discretion of the Pandara Sannadhi. At the end of the probationary 
period, a day is appointed for initiation and the postulant is summoned 
by the Pandara Sannadhi to a room in the Mutt which is set up for the 
worship of the titular deity. There, in the presence of the idol, the pro- 
bationer is formally asked if he gives up his family and his desire for 
woman and land ; if he answers in the affirmative, the answer is accepted 
as a solemn renunciation of the world. The Pandara Sannadhi_ gives 
him the moola mantram or the distinctive doctrine of his order, invests 
him with a consecrated cloth and gives for his personal worship an idol 
made of sandal powder. Then follows a further ceremony at which the 


43 Kondol Row v. Swamulavara, 40 LC. 535 at 541. 

44 Goswami Ramdhan Puri v. Dalmir Puri, 14 C.W.N. 191. 
45 Rungachariar v. Yenga, 1.L.R. 13 Mad. 424. 

46 I.L.R. 10 Mad. 375 at p. 388. i 
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‘Tamiran or disciple makes a gift of his body, soul and wealth to the 
Pandara Sannadhi. 


You will bear in mind that these are ceremonies of initiation, per- 
formance of which makes a householder an ascetic. Unless he is formally 
initiated into the order nobody can lay claim to the office of the superior 
by succession or otherwise. 

These ceremonies, however, must not be confused with those relating 
to the nomination of a Chela by the head of a Mutt or installation of a 
new Mohunt in the office. These are different matters which I may 
have to deal with later on. 


V. PROPERTY OF ASCETICS 


7.21. Can an ascetic acquire and hold personal property ? As has 
been said above,“* when a layman becomes an ascetic, his connection 
with his natural family and existing property rights are extinguished. 
If he acquires any property subsequent to his becoming an ascetic, such 
property passes on his death not to his natural but to his spiritual heirs. 
A pertinent question arises at this stage as to whether it is at all possible 
for an ascetic to acquire or hold any personal property subsequent to his 
renunciation of the world. 


7.21A. Personal property and rules of succession.—Yajnavalkya, as 
stated already,“ has laid down special rules for succession to the pro- 
perty of ascetics who have been divided into three classes, namely, Brah- 
macharis, Vanaprasthas or hermits and Sannyasis or Yatis. These rules 
imply that ascetics can have property, though commentators like Vigna- 
neswar, Mitramisra and others have explained the text as referring to 
the books, clothes, sandals and other articles which are necessary even 
for an ascetic.” It cannot be disputed that the very meaning of the word 
‘Sanyas” implies complete renunciation and, in fact, the ideas of renun- 
ciation and acquisition of property are wholly repugnant to each other. 
There are various texts in Hindu religious treatises which prescribe 
voluntary poverty for an ascetic and declare acquisition of wealth by 
religious men as positively sinful; but the question still arises as to 
what would happen if, in derogation of these injunctions which are 
certainly of a religious or moral character, a Sannyasi does acquire wealth 
or land. Does he forfeit his Ownership in the acquired property ? In 
other words, is he legally incapable of acquiring any title to it? The 
answer to this question has been given by the jadian Committee i in — 
words : À 


“No doubt, if a question arises whether a particular property acquired 
46a Para 7.5, supra. 
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by a given individual was acquired on his own behalf or on behalf of some 
other person or institution with whom or which he was connected, the 
circumstance that the individual so acquiring property was a professed 
ascetic, may have importance. But it is out of the question to suppose 
that a man’s religious opinions or professions can make him incapable 
in law of holding property. He may fail to act up to them, or take 
heretical and inconsistent views without incurring any penalty or 
disability in law.’’* 

A point often arises, as it did arise in this case, as to whether, if a 
Sannyasi who acquires property happens to be the superior of a Math, 
the property becomes a part of the endowment itself or at least is pre- 
sumed to have been acquired with that intention. This question I will 
discuss later on. But, so far as the general question is concerned, it may 
be taken to be settled law that there is no legal disability imposed on an 
ascetic from acquiring property in the ordinary way, however much such 
conduct might appear to be improper or sinful from the moral or the 
religious point of view. 

In Gurcharan Prasad v. P. Krishnanand Giri,“* there was discussion 
about the personal property of the Mohunt distinct from the property of 
the endowment. In that case, the Mohunts of the Math systematically 
pursued a moneylending business, and it was found on evidence that 
the Mohunts were transferring properties to others in recognition of the 
claims of the disciples, or describing themselves as the absolute owners 
of the properties in the record. It was held on the facts that the pro- 
perty was the personal property of the Mohunts, unless it was shown 
that any particular item of property was the subject-matter of an endow- 
ment or a gift for a particular charitable purpose. 


VI. SUCCESSION 


7.22. Succession to after acquired property of an ascetic.—Accord- 
ing to the text of Yajnavalkya referred to above,“ the property of a 
life-long student goes to his preceptor, that of a hermit or Vanaprastha 
goes to his religious brother and that of a Sannyasi or Yati goes to his 
virtuous disciple. Naisthik Brahmacharies are very rare nowadays and, 
if found at all, are found attached to Dashnami Mutts. The Vanaprastha 
OF the third order of life has become obsolete altogether. The Sannyasis 
or Yatis, though they seldom follow the precepts of the Vedic seers, are 
- ga Fheley: ne ae as — to the fourth stage of MC as laid 
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custom. These customs are of various types, though they seem to be 
based more or less upon the text of Yajnavalkya according to which a 
successor to a Yati is his virtuous pupil. 

7.23. No loss of civil status when renunciation is not complete.— 
You would bear in mind that the consequences attaching to the entrance 
into a religious order as described above would follow only when there 
is a real and complete renunciation of worldly interests by the persons 
concerned. If the renunciation is imperfect, there is no loss of civil 
Status. The mere fact that a person declares that he has become a sannyasi 
or that he calls himself or is described by others as such, or wears clothes 
ordinarily worn by Sannyasis, would not be sufficient to make him a perfect 
Sannyasi so as to divest him of all property and bring about his civil 
death. It is necessary that he must completely retire from all worldly 
interests and must have performed the necessary ceremonies of initiation 
prescribed for the particular religious order to which he chooses to 
belong.” 


In Gouri Sankar v. Naider,® the Calcutta High Court had to deal 
with a question of succession to the property of a Brahmin who left his 
house in early life and settled at Burra Bazar in Calcutta where he lived 
the life of a Hindu mendicant and performed religious austerities. He 
dressed himself in ordinary clothes and deposited money with firms in 
Burra Bazar on interest. He also acquired property in Punjab. It was 
held in these circumstances that he could not be taken to have renounced 
the world and become a Sannyasi and, therefore, after his death his 
ordinary natural heirs were entitled to succeed to his property. In  ě 
Parshottam v. Desai Bhai,’ a person made a will and became a Sannyasi — — 
afterwards. The will expressly stated that it would take effect from the 
date of his death and not from the date of his becoming a Sannyasi, and — — 
that he would retain control of his property so long as he lived. ty wad) $ 
held that the terms of the will showed that there was no complete renun — 
ciation, and jconsequently the ordea law of succession Wabcampl 
to the case. * DHIT, * = <i 
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7.25. Succession to property of Sudra ascetics.—I have already told 
you that according to orthodox Smriti writers, a Sudra cannot legiti- 
mately enter into a religious order. Consequently, the texts of Hindu 
Law relating to exclusion from inheritance applicable to a Yati or a 
Sannyasi do not, in terms, apply to Sudra ascetics. On this view, it has 
been held in a series of cases that a Sudra ascetic is not incapable of 
inheriting the property of his natural relations under the ordinary law 
of inheritance.* Although orthodox view does not sanction or tolerate 
ascetic life of the Sudras, it cannot be denied that the existing practice 
all over India is quite contrary to such orthodox views. In cases, there- 
tore, where the usage is established, according to which the property 
of a Sudra ascetic devolves in the same way as the property of the ascetics 
of the twice born classes, such usages should be given effect to. This was 
expressly held in the case of Somasundaram v. Vaithilinga* referred to 
above.** 

Having cleared these preliminary matters, I would now take up the 
law of Maths from where I digressed,*” and first of all I would state how 
a Math comes into existence before I discuss the legal status of the Math 
and the Mohunt. 


— VII. DEDICATION AND VESTING 


ee ie toe 7.26. Origin of Mutts.—A Mutt. like a Debutter, owes its origin to 
_ dedication of property by a donor. A pious ascetic, as has been saic 
—— gathers round him a number of disciples whom he initiates 
into the tenets of his order. Pious persons make grants of property for 
— ———— a the eee Ly and a Mutt is constituted. For 
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his interest in the endowed property in favour of the said object. These 
requirements are usually complied with by going through the ceremonies 
of Sankalpa and Utsarga, the first of which designates the intended 
object of dedication and the second effects a formal renunciation of the 
interest of the founder in the dedicated property. 


I have already described®™ in the introductory lecture the ceremonies 
in connection with renunciation as prescribed in various ritualistic trea- 
ties. Ordinarily in the case of Maths there is a specific human donce to 
receive the gift. If the Math is given to a religious preceptor as repre- 
sentative of a brotherhood of ascetics, the usual formalities of gift inclu- 
ding pouring of water on the hands of the donee are gone through. When 
there is no specific donee and the dedication is in favour of ascetics 
generally, the libation of water is thrown into a pot. There are treatises, 
again, like the Kalikapuran, according to which all Maths have got to be 
dedicated to God Shankara. These ceremonies, as I have already said in 
connection with Debutter endowment, are neither essential nor conclusive. 
The presence or absence of the ceremonies is only relevant a piece of 
evidence to be taken into consideration along with other evidence in 
determining whether the donor genuinely intended to renounce his 
interest in the property for the accomplishment of the particular purpose. — 


7.27. Maths as offshoots of an existing institution—There is ano- Sits 
ther way in which a Math can come into existence, and that is as offshoot 
of a Math already established. In such cases, the parent Math exercises — 
some sort of control over the subordinate institution, which is regulated 
by usage. The exercise of control often leads to quarrels and this is 
strikingly illustrated by the disputes that raged between the Adhinam at — 
Dharampuram and its alleged offshoot at Benares which was founded — 
a Tambiran of the former. The Benares Mutt had several subordinate | ns G 
Mutts under it and one of the ascetics of the Benares Mutt built a Mutt — 
at Tiruppanandal in the south with funds which he brought: from, Sie 
Benares. Interesting questions were raised in several cases — 
rights of the Pandara Sannadhi at Res Epes over — 
Tiruppanandal.® Sa LA : 
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of the Mutt does not vest in the Mohunt as a Debutter property vests in 
the idol. A Mohunt, as the Privy Council has said, is, like the Shebait 
of a deity, the manager of the Mutt property, though he may have large: 
rights in certain respects than what a Shebait has got. He is not the 
proprietor of the Mutt or its properties, and although, in view of his 
obligations and duties he is answerable as a trustee in the general sense 
for administration of the affairs of the endowments, he is not a trustee 
in the sense in which it is used in English law. I have told you already 
in the introductory lecture“ that in the opinion of eminent judges “the 
Hindu Law like the Roman Law recognises not only corporate bodies 
with rights of property vested in the corporations apart from its individual 
members, but also juridical persons or subjects called foundations.” 
Mutts, Choultries and similar other institutions obviously answer to 
the description of foundations” in Roman law. When any property is 
dedicated for a particular purpose, the property itself, impressed with 
that purpose, is raised to the status of a juristic person and can become 
in law ensured that rights and ensured these duties. The Privy Council 
in Vidyavaruthi v. Baluswami,* expressly held that religious institutions 
known under different names are regarded as possessing the same 
juristic capacity and gifts are made to them eo nomine. Unless the 
terms of the grant point to a different conclusion, the proposition that 
can be generally accepted is that the endowed property vests in the 
Math itself as a juristic person and not in the Mohunt or superior 
either as a life tenant or otherwise. The view taken in Vidyapurna v. 
Vidyanidhi,® that in the case of Maths the ideal person is the office of tha 
spiritual teacher or Acharya which, as it were, is incarnate in the person 
of each successive swami who for the time is a real owner and not a mere 
trustee, is not tenable, in view of the later pronouncements of the Judicial 
Committee. A Math, like an idol, is a juridical person and is capable of 
acquiring, holding and assuring legal rights through the medium of some 
human agency which is ordinarily the agency of the Mohunt.” The 
position, indeed, would be different if a formal trust deed is executed. 
In such circumstances, the legal ownership would vest in the trustees, and 
the superior or Mohunt might be one of the trustees of even the sole 
— if the donor so chooses. 
— 1, supra. 
* Manohar v.  Lakhiram, LL.R. 12 Bom. 247, 263. 


ruthi v . Baluswami, (1921) L.R. 48 I.A. 302. 


| aa Vidyanidhi, — 27 Mad. 435. 
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It has been held’ that a ‘Math’ is” an institutional sanctum presided 
over by a superior who combines in himself the dual offices of being the 
religious or spiritual head of the particular cult or religious fraternity 
and of the manager of the secular properties of the institution or Math. 
It is settled law that Maths are juridical persons capable of holding and 
owning property. 

There cannot be a Math in the legal sense without a Mohunt or 
superior, no matter in whichever way he might come to occupy the office. 
All matters relating to the administration of a Math are also intimately 
connected with the rights and duties of a Mohunt. 

It is necessary, therefore, to ascertain precisely the legal position of 
a Mohunt in respect of the Math. It may be mentioned here that 
almost all the judicial decisions point to the supreme head of a Math 
being a single person, though there may, in some cases, be a chief or a 
presiding Mohunt and also other Mohunts of lesser grade." 

7.29. Legal status of a Mohunt.—Before the later pronouncements 
of the Privy Council cleared up the obscurities on the point, there was 
a good deal of indefiniteness and want of uniformity in the opinions 
expressed by Judges in India regarding the true legal position of a 
Mohunt in respect of the Math and its properties. The decision in 
Smmantha Pandara v. Selappa* is one of the earliest pronouncements 
where this question was discussed by the Madras High Gourt. It was 
held in that case that the property is in fact attached to the office and 
passes by inheritance to no one who does not fill the office. It is in a 
certain sense trust property, but the superior has large domain over it 
and he is not accountable for the management, nor for the expenditure 


of the income, provided he does not apply it to any purpose other than - 


what may fairly be regarded as in furtherance of the object of the 
Institution. 


In Giyana Sambandha v. Kandasami*, the learned Judges while dis- 
cussing the nature and) origin of Mutts observed generally that the head of 
the institution holds the Mutt under his charge and its endowment in 
trust for the maintenance of the Mutt, for his own support, and that of 
his disciples and for the performance of religious and other Charities in 
connection therewith according to usage. sab 


Both these decisions, it would be seen, lay stress on the fiduciary 


10a Sri Krishna Singh v. Mathura Ahir, (1972) All L.J. 155; A.LR. 1972 All. —— 

10b I.L.R. 10 Mad. 375; I.L.R. 2 Mad. 175; TER 2 Mad. 179; LL.R. 33 Mad. 
265 (F.B.); 14 AETI GZL I6- -ALT 601; = 20 “A: L.J.. 497; ALR. 1970 S.C. 
- 439, referred to. 

11 Govind Ramanuj v. Mohant Ramcharan, (1936) Liens 63 ‘Cal. 326 6 (Mukherji, 
J.). 

12. E Ros) 2 Mad iki: — kah i 

13 ILR. 10. Mad. 375. > — — —— AN 
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character of the head of the Mutt and his obligations in respect of prope: 
carrying out of the objects of the institution, even though he may have 
wide discretionary powers regarding the application of the income. 

7.30. In Vidyapurna v. Vidyanidhi,* on the other hand, this fiduciary 
character is ignored altogether and the position of the head of the Mutt 
is assimilated to that of a life tenant or an owner with restricted rights. 
The question for consideration in that case was whether the head of a 
Mutt forfeited his rights by reason of his having become a lunatic. “The 
question was answered in the negative. In course of their judgments, the 
learned Judges compared the position of the Dharmakarta of a temple 
with that of the head of a Mutt. The Dharmakarta, it was held, is a mere 
trustee who is to apply the funds at his disposal in carrying out the objects 
of the trust, such as the conduct of daily worship and the performance of 
ceremonies. The head of the Mutt, on the other hand, is not a mere 
trustee but a corporation sole having an estate for life in the permanent 
endowments of the Mutt and an absolute property in the income derived 
from offerings subject only to the burden of maintaining the institution. 
“It will be seen,” thus observed Bhasyam Ayanger, J. in his judgment 
“that the property of the Mutt is like the benefice of the Bishop of a 
Christian Church substantially inalienable ; the head of the Mutt for the 
time being is like the Bishop subject, however, to the limited burden of 
Diaintaining the Mutt with absolute domain over the revenues accruing 
during his life time.” 

Doubts were raised as to the correctness of the law laid down in the 
case, in view of what was enunciated in the two earlier cases mentioned 
above, and a Division Bench of the Madras High Court referred for 
decision, by a Full Bench, the following question : — 

“Does the head of a Mutt hold the properties constituting its endow- 
ments as a life tenant or a trustee ?” The reply given by the Full Bench 
was that it cannot be predicated of the head of a Mutt as such that he 

=_= holds the Mutt properties as a life tenant or a trustee. The question must 

= be determined im each case upon the conditions on which they were given 
Bee OF; which may be inferred from the long established usage and custom 
the institution. Sankaran Nair, J., who was one of the Judges consti- 
: z; tuting the Full Bench, observed in his judgment that though the head of 
* ‘the Mutt was under a legal obligation to maintain the Mutt, to support the 
= disciples and to perform ceremonies which are indispensable ; yet they 
. were only a charge on the income in his hands. That does not show that 










u e surplus is not at his disposal. The learned Judge further said that a 
lara Sannadhi may be a trustee in respect of some but not as regards 
prop opel erties of the endowment. The Full Bench, therefore, really 
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decided nothing and left cach case to be decided on its own facts. In 
Muthusamier v. Sree Sree Methantithi,© the learned Judges though not 
entirely agreeing with the view taken in Vidyapurna v. Vidyanidhi” were 
inclined to hold that a Mathadhipati is in a position of one who though 
n a certain sense is the owner in fee simple, yet in many respects has 
only the powers of a tenant for life. Mr. Jutice Sadasiva Ayyar pointed 
cut that the position of a Mathadhipati is not analogous to that of a 
corporation sole under the English law because there is this fundamental 
distinction, namely, that whereas the properties belonging to an English 
Bishop including his savings from the revenues of the benefice devolve 
upon his legal representatives or heirs, the savings of Mathadhipati 
devolve upon the succeeding Mathadhipati. Stress was laid in this case 
apparently on the aspect of the superior as a qualified owner of the Mutt 
properties and not on his character as a trustee. 

In Ram Prakash Das v. Ananda, however, the Privy Council des- 
cribed the status of a Mohunt in the following words :— 


7.30A. “Lhe Mohunt is the head of the institution ;......... he manages 
the property of the institution, he administers its affairs and the whole 
assets are vested in him as the owner thereof in trust for the institution 
itself.” What is predicated of the Mohunt here is not beneficial owner- 
ship cither absolute or restricted to life time but an ownership in trust 
for the institution itself and although large administrative powers are 
vested in the reigning Mohunt, the trust does exist and ought to be 
respected. Though the law thus laid down is substantially correct, it 
requires to be stated in a modified form in view of the subsequent pro- 
nouncement of the Judicial Committee in Vidyavaruthi v. Balusami.” 
The position as is now settled is that the Mohunt is neither a corpo- 
ration sole nor a life tenant in respect of the Mutt properties. He is 
also not a trustee in the sense in which the term is understood in English 
law. “Call by whatever name, he is the manager or custodian of the institu- 
tion and the property which he holds is not vested in him; it is vested 
in the institution and is held by him as a manager on behalf of the same.” 
The Mohunts, as the Privy Council says, have, according to usage, vide 
discretion in the application of the funds of the institution but is always 
subject to certain obligations and duties equally prescribed by custom 
and usage. In view of these obligations and duties resting on him, 
though not a trustee in the English sense of the term, a Mohunt is, 
nevertheless, answerable as a trustee in the general sense for proper 
administration.” Of course, there is nothing in law which prevents a 


16 I.L.R. 38 Mad. 356. ; 


17 I.L.R. 27 Mad. 435. — 


18 GER A3 TANZ: 
19 L.R. 48 I.A. 302. 


20 See, in this connection, Mohunt Kesodas v. Amar Dasji, I.L.R. 14 Pat — — 
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Hindu from conveying in trust a specific property to a particular individual 
for a religious purpose and expressly imposing on such individual rele 
vant under English law and in such circumstances the transferee, to 
whom legal ownership is transferred, would undoubtedly become a trustee 
in the proper sense of the term.” 


VIII. MOHUNT’S OFFICE—IF PROPERTY 


7.31. Is Mohuntship property? I have told you already that She- 
baitship in a Debutter endowment is not merely an office; it is a kind 
of property in Hindu law. Its devolution is governed by the ordinary 
rule of inheritance and to the disposition of such rights the rule in 
Tagore v. Tagore? applies. 


There is no judicial decision on the point as to whether Mohuntship 
or the office of the superior in a monastic institution is property in the 
eyes of law. But it seems, the same reasons, for which a shebaiti right 
is reckoned as property, would apply to the rights of a Mohunt as well. 
= In fact the Mohunt has, at least in the majority of cases, a much larger 
_ personal interest in the endowed property than what the Shebait can 
= _ have in the Debutter estate ; he has’ practically an unlimited right over 
= the surplus income and as regards the power to create derivative interests 
— Sea rate with his life time, his position is quite the same as that 

“a Shebait. As has been pointed out already,** prior to the decision 

r pe Vidya Varuthi’s case,” the Mohunt was held by many decision cases 
— Been, actual owner of the endowed property which he held in trust 
purposes of the endowment ; and in Arunachallam v. Venkatachela- 
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of a Mohunt or superior of a Math. In all kinds of endowment the 
primary rule undoubtedly is that it is for the founder or endower to 
prescribe the rules according to which the succeeding managers are to 
be appointed. If these rules do not violate the provisions of any law, 
they would be given effect to. On this point there is no distinction 
between a Debutter and a Mutt. 


But questions would arise when the origin of an institution is un- 
known or the founder has not laid down any rules relating to the devolu- 
tion of the rights of management ; in such cases, the rights of a Shebait, 
as I have already said,™* devolve like any other species of heritable 
property according to the law of inheritance. In a Math, on the other 
hand, it is the custom or practice of a particular institution which deter- 
mines as to how a successor is to be appointed. ; 


7.33. Importance of custom.—It was laid down by the Privy Coun- 
cil in the case of Greedharee Doss v. Nundo Kishore,” as early as in the 
year 1867, “that the only law as to these Mohunts and their offices, func 
tions and duties is to be found in custom and practice which is to be 
proved by testimony.” By customs or usages are not meant any general 
customary law by appeal to which these questions have to be decided. 
‘They refer to the usage of the particular institution or Math in regard to 
which the question arises. As the Privy Council observed in Rajah | 
Muttu Ramalinga v. Perianayagum Pillai,™ the constitution and the 
rules of religious brotherhood amongst the Hindus are by no “means. 
uniform and what the court should try to ascertain is the special | Jaws 
and usages, if any, of the particular institution whose affairs have bec me 
the subject of — 
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7.34 This statement of the law has been approved of, and reiterated 
by, the Privy Council in a large number of subsequent cascs; and it 
may be taken to be settled® law that the controlling rule with regard to 
the right to the office of the Mohunt would have to be found in the 
usage and customs of the institution, provided, however, that there are 
no rules relating to the same laid down by the founder. The legal 
principle seems to be that the wishes of the grantor are to be primarily 
respected in such matters ; but, when there is no evidence of any direction 
given by the founder, the usage or practice that obtains in any parti- 
cular institution is to be regarded as presumptive evidence of the gran- 
tor’s intentions. 

7.35. Customary rule to be re-established even after deviation.— 
The importance of customary law in this field? was demonstrated in a 
case? before the Supreme Court. In this case a dispute arose regarding 
the succession to the office of the spiritual head (Mohunt) of the Sri Swamı 
Ma Chiranjee Mutt Tirumalai Urupali. The appellant entered into an 
agreement whereby “A” succeeded to the Mohuntship. There was clear 
customary law that the eldest disciple, who should be a North Indian 
Brahmin, should succeed to the office. 


When ‘A’ died, the respondent claimed the office on the ground that 
(2) he was the eldest disciple of the Mohunt ‘A’, (ii) that he was holding 
the gaddi before ‘A’, and (iii) that he was a North Indian Brahmin as 
confirmed in the agreement with ‘A’. It was contended that since the 
respondent claimed office through ‘A’ the respondent was estopped from 

_ denying the correctness of a statement in the agreement with ‘A’. 


It was held that the rule of custom should prevail in all cases, and 

5) | any departure or variation has to be corrected, such correction must 
> il e direction of re-establishing the rule of custom. The customary 

u gue from the Pome where the original departure 
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right of succession is bound to allege and prove what the custom of the 
particular institution is. In most cases, especially in South India, the 
successor is ordained and appointed by the head of the Math in his own 
lifetime, and in default of such appointment the successor may be appoin- 
ted by election by the disciples and the court as representing the 
overeign. Where the head of a religious institution is bound by celi- 
bacy, it is frequently the usage that he nominates his successor by 
appointment during his own life-time or by will. . The power of nomi- 
nation must be exercised bona fide and not corruptly or for ulterior 
reasons. 

A nomination makes the nominee stand in a peculiar relationship 
with the head of the Math and the Hindu community, investing him 
with the capacity to succeed to the headship of the Math. A nomination 
takes effect in praesenti; it need not partake of the character of a will 
in the matter of its revocability merely because the power of nomination 
is exercised by will. The nature or character of a nomination does not 
depend upon the type of document under which the power is exercised. 
It is pro tanto a non-testamentary , instrument; and the fact that in the 
Kashi ‘Math there is no usage that the power of nomination was exer- 
cised otherwise than by will does not mean that a nomination will stand 
cancelled when the will is revoked. The fact of a person being legally 
nominated as junior, having a peculiar relationship with the senior is 
‘status’ and the capacity to succeed to the head is an incident of that 
‘status.’ The ‘status’ so created by a nomination cannot be withdrawn 
or cancelled at the mere will of the parties, and even assuming that the 
position of the junior head is not a status known to law, the relationship 
created by the nomination is one which cannot be put an end to by the 
head at his sweet will and pleasure.* 


7.37. Three important points.—Three facts you would have to bear 
in mind in connection with the question of succession to the office of a 
Mohunt. The first is that if the grantor has laid down any particular 
rule of succession, that is to be given effect to. Secondly, in the absence 
of any grant the usage of the particular institution is to be followed ; 


and in the third place, the party who lays claim to the office of a Soret 
on the strength of any such usage must establish it affirmatively by proper | 
legal evidence. The fact that the defendant is a trespasser would not 


entitle the plaintiff to succeed even though he be a disciple of the last 
Mohunt, unless he succeeds in proving the particular pagea Bader ii 
succession takes place in the particular institution.® = = = = = 


7.38. Three classes of Mutts.—The customs relating to the 


28b Mahalinga Thambiran v. Arulnandi Thambiran, 09791 ML: 
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ment of Mohunts vary greatly from each other in different institutions 
and it is not possible to enumerate them exhaustively. Generally 
speaking, the Mutts are divided into three classes according to the 
diferent ways in which the heads or superiors are appointed. “These 
three descriptions of Mutts are Mourasi, Panchayati and Hakimi. “In 
the first, the office of the Mohunt is hereditary and devolves upon the 
chief disciple of the existing Mohunt who moreover usually nominates 
him as his successor; in the second, the office is elective, the presiding 
Mohunt being selected by an assembly of Mohunts. In the third, the 
appointment of the presiding Mohunt is vested in the ruling power or 
in the party who has endowed the temple.”” 


7.39. Mourashi Mutt.—In a Mourasi Mutt the chela or disciple of 
the last Mohunt succeeds to the office ; in default of chela, the office goes 
to the gurubhai or co-disciple of the last holder; when there are more 
chelas than one, the eldest generally succeeds, but a junior chela may 
succeed if he is found more capable and if he is selected by the last 
Mohunt as his successor." In the temples of Bhaironji and Sri Kalkaji, 
the rule of succession according to the usage of the institution is that the 
Mohunt is succeeded by the chela or his gurubhai, and failing him the 
line is deemed extinguished and succession goes to the representatives of 

_ the other line.* In Tulsi Ram v. Ramprasanna,* the question related 
ee “the succession to the Vaishnab Mourasi Mutt of the Sri Sampradaya. 
A nomination | by the Mohunt was challenged on the ground that the 
Pp rson appointed was not the seniormost among the chelas. It was held 
t the right of nomination of a successor being an incident of the office 
nt in a Mourasi Mutt, the senior chela did not acquire any right 
ce merely by reason of his seniority, and he could not challenge 
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Sannyasis generally, no chela has a right as such to succeed to the property 
of his deceased Guru; his right of succession depends upon his nomi- 
nation by the deceased in his life-time as his successor, which nomination 
is generally confirmed by the Mohunts of the order when assembled 
together to perform the funeral obsequies of the deceased. When a 
Guru does not nominate his successor from among the chelas, such 
successor is elected and installed by the Mohunts and principal persons 
of the sect in the neighbourhood upon the occasion of the funeral obse- 
quies of the deceased. The rule thus stated is not of universal 
application. It cannot be said as a rule of law that a chela must be 
nominated and without nomination cannot succeed to the office of the 
last Mohunt. It would appear from Colebrooke’s note to the case of 
Ganesh Gir v. Omrao Gir, and Shama Charan Sarkar’s Vyabhasta 
Chandrika” that there are customs in various Sannyasi sects that a Guru’ 
is succeeded in his rights and possession by his principal chela even 
though he has not been nominated as his successor and there has been 
no formal election and installation by an assembly of Mohunts. In the 
case of Mohunt Bhagawan Das v. Raghunandan where the dispute 
related to succession to a Mutt in Puri known as Dakshin Phasa, it was 
proved by evidence that the custom obtaining in the institution was that 
the Mohunt had a power to select his successor from amongst his chelas — 
but in the absence of appointment the chela succeeded as of right. If 
there were more than one chela the eldest succeeded and in the ~ 
absence of chelas, the office went to the gurubhai or the co-chela of the 
Mchunt. It was a case of a Mourashi Mutt and in a Mourashi Mutt — 
the succession to the office of the superior goes always to the cheda in = 
the first instance and it is only when there is no chela that a — 
can succeed. 


7.41. A question arises here whether a Mutt can be said to wer 
ditary if the chela succeeds not merely by reason of his being a ch 
only when he is nominated or appointed a successor by the last 
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ruling power is moulded on the text of Yajnavalkya which provides that 
a virtuous disciple (aafia), a religious brother and the preceptor are 
respectively the successor to the property left by an ascetic, a hermit 
and a lifelong student. As Sastri Golap Chandra has said in his work 
on Hindu Law, all these are different classes of Sannyasis and the dis- 
tinction between them is due only to the different circumstances under 
which they enter the religious life. If the distinction is ignored, then 
the succession of chela, gurubhai and a Guru resembles the succession 
of a virtuous pupil, religious brother andja preceptor to the properties of 
such. persons.” In a hereditary Mutt the succession goes in the first 
place according to the text of Yajnavalkya to (aqfaa) or virtuous pupil. 
So, in order to entitle a person to succeed to the office of a Mohunt, it is 
not enough to show that he is a chela or disciple of the latter. He must 


bea aa fart or disciple endowed with good qualities. The question 
arises as to how it is to be determined whether a chela fulfils this 
— or not? The way of determination must depend either 


_ upon the express directions of the founder of the endowment, if any, or 


upon the custom in each foundation. The custom in certain institutions 
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Dharmakarta while in office and shortly before his death chose as his 
successor an ascetic previously initiated by him. ‘The plaintiff proved 
that the ceremonies of initiation and investiture were performed but the 
nomination was held to be invalid for two reasons; first, it was made 
by a Dharmakarta who had already been removed from his office by the 
court as he was guilty of embezzlement; and in the second place, the 
appointment was not made in good faith at all. A malafide appointment 
was thus held to be no appointment on the strength of which a chela 
could lay claim to the office of a Mohunt. The case of Achyutananda v. 
Jagannath Das” arose out of a dispute relating to succession to Mohunt- 
ship of a Mutt known as Khumbakul Mutt. The Mutt was a Mourashi 
Mutt and one Raghabananda, who was admittedly its Mohunt, was 
succeeded by his chela Sri Ram. After the death of Sri Ram, the 
plaintiff claimed to be his lawful successor as his Gurubhai; the 
defendant resisted the claim on the allegation that he had been adopted 
as chela by Sri Ram. It was held on the evidence that the plaintiff was 
in fact the chela of Raghabananda and the defendant failed to prove 
that he was the chela of Sri Ram. The plaintiffs suit was hence decreed 
and the decree was affirmed by the High Court on appeal. 


7.43. Appointment of successor by act inter vivos or will— When 
the Mohunt has the right to appoint his successor, he may exercise 
the right. by an act inter vivos or by will. In Greedharee Doss v. 
Nundo Kishore® the reigning Mohunt of a Mutt made a will appointing 
L, one of his disciples, to succeed him as Mohunt and to take possession == 
of the real and personal property belonging to the Akhra with a — 
reservation that when L should find himself incapable of fulfilling the | 
obligations of the office, he should: appoint one G who was specially = 
—— by him in L's place as a Mohunt. L was installed as -M S 








his successor. In a suit by G against N for declaration of his rev 
right, it was held that there was no absolute gift to G, and the 
amounted at best to a — trust which. we ‘not enforce 
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recognition by the Dasanamas after the death of the latter. This was 
held to be ineffectual as it was not proved that there was any special 
custom of the institution under which the claim of the successor appointed 
by the Guru himself could be defeated in this way. In Ramprapanna v. 
Sudarsan,* the Mohunt of a Mourasi Math executed a will nominating 
his chela A as his successor. But before the ordination ceremonies were 
completed, the Mohunt cancelled the will and nominated another chela 
B as his successor. In a suit by A claiming that his nomination could 
not be cancelled, it was held that if the Mohunt had the power to 
nominate his successor by will, he could also cancel that nomination by 
revoking the will. 


This decision must, of course, be read subject to any rule that may 
require good cause.” 

7.45. Ordination of junior Mohunt.—In certain Adhinams in sou- 
thern India, the practice is for the Pandara Sannadhi or head of the 
foundation to nominate and ordinate a junior Pandara Sannadhi who 
s acts as a coadjutor during the life time of the senior and succeeds to 
~ him after his death. The junior Mohunt cannot be deprived of his 

_ rights which he thus acquires except for grave cause.“ 
=_= In a Mourashi Math, it is possible for the Mohunt to make over 
> NK the endowment during his life time to his chela whom he appoints as a 
successor. In Sita Pershad v. Thakurdas,“ a Mohunt of a Mourashi Math 
y deed of gift made over all the property of the Math to his senior 
a and invested him with the Chadar of Mohuntee; but subsequently 
ute — arisen on aceount of the immoral life led by the 
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not in the interests of the endowment itself, it cannot be regarded to be = 
a proper appointment and the appointee would not acquire any rights 
thereunder. In Nataraja v. Kailasami," the appellant was appointed a 
junior head by the Pandara Sannadhi of a Math who had the power to 
appoint a successor. The appointment was not made by him bona fide 

in the interests of the Math but under a compromise whereby he had 
avoided a threatened prosecution for forgery of a will purporting to be 
that of his predecessor appointing him as successor. In these circums- 
tances, it was held that the appointment was invalid. 


In Mohunt Ramprakash v. Mohunt Anandadas,™ the superior in 
office collusively appointed his own nephew as his successor, although he 
knew him to be married, and consequently disqualified. The deed reser- 
ved to the grantor an annuity for his life and provided that the grantee 
should not appoint a successor without his sanction. The grantor gave 
up his office and the nephew was installed as a Mohunt. The senior 
chela of the Mutt thereupon filed a suit against the nephew and it was 
held that whether or not the senior chela could succeed as a matter of 
right under the custom of the Mutt, as the appointment of the defen- 
dant was invalid and there was a vacancy by reason of the original 
Mohunt abdicating his office, the plaintiff, who was admittedly the senior 
chela and even according to the defendant, the next im succession in 
default of appointment, was entitled to the office. 


7.41. Right of appointment appurtaining to the office of the Mohunt 
and cannot be delegated.—The right of making an appointment is appur- 
tenant to the office of the Mohunt and cannot be exercised when the O 
Mohunt had ceased to be in office... The mere fact that the Mohunt is = 
convicted of a criminal offence would not per se incapacitate him from 
exercising his right of nomination so long as he is not actually removed — 
from office on the ground of such criminal offence? A Mohunt suffering — = 
from leprosy does not lose the right of meee appointment unless the — 
disease is of a virulent type.” dite bie — 


As the right of nomination is a — right of the Mohunt, — 
cannot be delegated: nor could it be exercised. in a ‘manner con 
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ignore this custom and give away the right of appointing his own 
successor to another person. 

In many cases when a successor is appointed by Mohunt, he is 
installed in office with certain ceremonies. This cannot be deemed to 
be essential, but if the appointee had not been initiated by the Mohunt 
and had not become his chela at all, the appointment would be of no 
avail if the Mohunt dies before the appointee is initiated into the sect 
and adopted as a chela by the Mohunt. In a Bombay case® the Guru 
of a Mutt designated the defendant as his successor but died before the 
defendant could be initiated. It was held by the court that the defen- 
dant could succeed as a Mohunt in the absence of the formal ceremony 
of initiation. It is difficult to support the view taken by the learned 
Judges, for the defendant did not become a chela at all of the last holder 
of the office and not being a chela, he could not possibly be appointed 
as a successor. There is nothing in the report of the case to show that 
there was any custom in the Mutt under which the Mohunt could 
appoint a person who was not his disciple. The installation of the 
successor in the office might be a formal ceremony but not initiation into 
the sect which is sine qua non to any claim to a religious office. 


A mere de facto Mohunt, who has no legal title to the office, is 
incapable of making any appointment. 


SRN N a E X. APPOINTMENT 
$ — 7.48. Who can be appointed Mohunt ? If the Mohunt has a power 
AN. nomination under the custom of the foundation, it is necessary that 
| his nomination must fall on one who is competent to hold the office. 
staal Be Privy Council pointed out in Ramprakash v. Ananda the person 
may be disqualified by reason of bodily infirmity, of bodily 
uch as- leprosy, of disease of the mind or of the leading of a life 
immoral | or is inconsistent with the vows of the brotherhood. 
s the nomination woud be ee 
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the appointment was held valid in accordance with the custom prevalent 
among the Sanjogee Bairagee community to which the parties belonged. 
It has been held that amongst the religious fraternity known as ‘Dharam- 
sala Sain Vhagat’ in Lahore, a woman can be appointed a Mohunt® 

7.50. Minor.—Minority of the appointee is certainly not a disquali- 
fication. The chelas in all monastic institutions are generally adopted 
when they are young. If the successor is a minor when the Mohunt dies, 
there can be a guardian appointed to protect his interests and conduct 
legal transactions on his behalf. 

7.51. Custom requiring recognition by fraternity—Even where the 
Mohunt has the power to appoint his successor, it is the custom in various 
Maths that such appointments should be confirmed or recognised by 
the members of the religious fraternity to which the deceased belonged. 
It was said by the Privy Council in Satnam Singh v. Bawa Bhagwan 
Singh,” that in the normal case of the death of a Mohunt, the 
members of the fraternity to which the deceased belonged are aware 
of the vacancy in the office and the usual practice is for the installation | 
of his successor nominated during his lifetime to take place on a 
certain day after his death. The gathering, where the confirmation takes 
place, is known by the name of ‘Bhandara’. Wilson in his Glossary 
says that ‘Bhandara’ is an assembly of religious mendicants convened 
to celebrate the funeral obsequies of the deceased Mohunt or principal of 
an establishment of the order and to confirm the nomination by him of 
his successor. The nominee is installed in the Gudee and is invested 
with a saffron coloured chadar which is the insignia of Mohuntship. 

When the Mohunt resigns during his lifetime and instals his 
successor in the Gudee, the general practice is to give notice to the — 
fraternity of the institution and allow them an opportunity of confirming = 
or refusing to confirm the nomination. It was held by the Privy Council © S < 
in the case mentioned above that no formal notice need be sent on such — É 
occasions and confirmation does not involve any formal election by pass- 
ing of a resolution by the assembled mendicants. Ordinarily, the applica- 
tion of “Tilak” to the forehead of the nominee and the presents made 
by the members of the raen woulde: establish — — th 
person installed. 

When there was no appointment by the Mohoa : 
there was a ‘Bhandara’ after his death where 'a particula 
appointment was already cancelled, was recognised as a Mo 
not be sufficient | to confer upon: pias the headship | of the 
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position may be different where the Mutt is Panchayati and succession 
depends entirely upon election by a group of Mohunts who constitute, 
so to say, the electoral body. In a Mourashi Mutt where the succession 
goes to the chela appointed by the Mohunt, no election in the strict sense 
of the term takes place or is necessary. Only the ascetics, who are con- 
nected with the institution and who assemble on the occasion of the 
installation of the nominee, ratify the appointment by taking part in the 
ceremony. It is difficult to say what the result will be if the fraternity 
refuses to ratify the appointment. The answer would undoubtedly have 
to be found in the practice or usage prevailing in the particular institution. 

7.52. Panchayati or elective Mutt.—In a Panchayati Mutt the mode 
of appointment of the Mohunt is by election. It depends upon the 
custom of a particular institution as to who would be competent to 
exercise the power of election. Generally the Mohunts of the same sect 
in a particular locality or Mohunts having a common origin assemble on 
the 13th day after the death of the last Mohunt and proceed to elect 
his successor. The name given to the electoral body is Vhek or Punch, 
the constitution of which is regulated entirely by custom. In Lahar Puri 
v. Puran Nath” the custom alleged was that the mendicants of all the 
ten classes (Dasnama Vhek) from WHardwar and its vicinity assemble 
at Hardwar on the 13th day ceremony after the death of the Mohunt and 
elect the Sadhak provided he is fit to do the management. A question 
was raised in this case as to whether the ““‘Dasnama Vhek” could elect 
a person who was not a disciple of the Mohunt and whether such practice, 
if proved, was not repugnant to Hindu ideas. The question was not 
decided by the Judicial Committee, as in their opinion the plaintiff could 
not prove that he was validly appointed by the ‘Dasnama Vhek.’ Accord- 
ing to the findings of the High Court, which were accepted by the Privy 
Council, the majority of persons qualified to elect the Mohunt was in 
favour of the defendant, and in point of number and influence the defend- 
ant had more support than the plaintiff. The plaintiff, it was found, was 
elected by a fraction of Dasnama WVhek—apparently a discontented 
minority—who held a separate election after the defendant was elected by 
the majority of the Vhek. In these circumstances, it was held that 
the plaintiff's claim must fail. In Sital Das v. Sant Ram,” vide also Sarju 
Dass v. Bhag Das,” the question was as to the validity of an election to 
the headship of the Bairagi Mutt of Ram Kabir sect at Jamsher. It was 
held therein that there was a well-known custonk governing the institution 
that the Vheks and Sevaks of the Mutt elected the head from among 
the disciples of the Mohunt. There are indeed cases which purport to 
lay down that none but a disciple of the last Mohunt could be elected 


AT ER ARA 115; LLR. 37 All. 298. 
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= l3 Sarju Dass v. Bhag Das, A.L.R. 1961 Punj, 364. 
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by the Punch as his successor,“ but that cannot possibly be a universal 
rule. Preference may be given to the chelas of the deceased, but if none 
of them are qualified or considered to be so, the Punch can certainly 
elect either a Gurubhai of the late Mohunt or somebody else connected 
with the institution or even a chela of another Mohunt belonging to the 
Same sect. 


7.53. An interesting question arose with regard to the election of 
Doloi or high priest of the Hajo Temple at Kamrup in Assam in 
the case of Raghu Nath v. Jiban.* Under the scheme, which was framed 
by the District Judge, the electors, who could elect the Doloi, included, 
amongst others, a certain class of persons known as Burdeories who were 
the descendants of the original grantees. A list of the Burdeories was 
prepared by a Commissioner appointed by the District Judge, but at the 
election not only the Burdeories, whose names appeared in the list, but 
even those whose names did not appear, took part at the voting. The 
validity of the election was challenged on this ground. The High Court 
held that the scheme gave the right of voting to all the Burdeories and 
there was nothing in it which made the right strictly dependent upon 
entry in the list of voters. The principle of English Common Law and 
Parliamentary Practice did not, it was held, apply to such cases and the 
clection was upheld. In Surendranath v. Dandiswami Jagannath Asram," 
the facts were that a vacancy having occurred im the office of the Amdanga 
Mutt the sanyasins of that Mutt constituting its mandali elected one 
Dandiswami Achyutasram as its head. The validity of this nomination 
was challenged on the ground that the Mohunt had only been recently 
consecrated as a sanyasin and that he was young. The District Judge 
upheld this objection and directed that the vacancy should be filled by 
the mandali after an advertisement. This decision was reversed by the 
High Court which held that the alleged defects were not fatal to the 
validity of the nomination and that it was inconsistent with the nature 
of the office to advertise for applications. 

7.54. In the third case of Mutts, which is known as Hakimi, the 
power of appointment is vested in the ruling power or in the family of 
the founder. 

7.54A. Hakimi Math.—Ever since Act 20 of 1863 was passed, the 
uling power in India divested itself of the right of nominating any 
Mohunt. The power can, however, still be exercised by families who 
originally endowed the institution, if that is the custom which the Math 
governs. 

7.55. Personal heirs as Mohunts.—There are, as indicated above,*** 


14 Vide Brham Deo v. Ramanand, A.I.R. (1933) Pat. 70. 
15 27 C.W.N. 312. 


16 LLR. 1953(2) Cal. 296. er ONES -~ 16@ Para 7.41A, supra. 
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certain exceptional cases where Maths are presided over by married 
persons and where the headship goes to the Mohunt’s personal heir.” 
These customs are generally found in Vaishnav and Bairagee Akhras in 
Western and Southern India and also amongst Sivaite Gossain sects in 
Northern India. 


7.56. Succession in case of subordinate Maths.—In the case of a 
subordinate Math, which is an offshoot of a parent institution, the mode 
of appointment of Mohunt would depend upon its Own custom. If 
there is no fixed rule regulating relations between the two, it cannot be 
said that the subordinate Math necessarily follows the custom of the 
parent one.“ In Jwala Das v. Pir, * the Mohunt of a Math died without 
appointing a successor. The plaintiff, a Mohunt of another Math, 
claimed that he had a right to appoint the successor, alleging that the 
Math in dispute was a subordinate Gudee of his own. The Subordinate 
Judge dismissed the suit, but, on appeal, the High Court set aside the 
judgment of the trial Judge and allowed the claim of the plaintiff. On 
a further appeal being taken to the Privy Council, the appeal was allowed 
and it was held that the burden lay heavily upon the plaintiff to prove 
his allegation and this burden he failed to discharge. 


7.57. Succession to personal property of a Mohunt.—A Mohunt 
and, for the matter of that, any other Sannyasi, can, as has been said 
above, acquire personal property of his own. If he does acquire personal 
property with his own money or by his own exertion, it cannot be in- 
herited by his natural relations, but passes on, after his death, to his 
spiritual heirs according to the text of Yajnavalkya referred to above.” 
The Pronamis given to a Mohunt are generally his personal property ; 
but here also no hard and fast rule can be laid down. 


The matter entirely depends on the intention of the devotee and is 
regulated by custom.” The heir of a Guru's personal property is his 
disciple or chela, and this right does not, strictly speaking, depend upon 
appointment or nomination. ‘There can, however, be a custom in a Math, 
according to which the personal property of the Mohunt goes to the 
_ person who succeeds to the endowment itself. That a particular property 
has, for generations, gone to the chela of the last owner does not 
‘warrant the presumption that it must be religious. 
= 758. There are observations in certain cases? to the effect that as a 
-Mohunt is a person free from all worldly connections and is a celibate 


17 Gossain Dawlat Gir v. Bisseswar, 19 W.R. 215. 
18 Gossain Ramdhan v. Gossain Dalmir, 14 C.W.N. 191; Prayad Das vy. Mohunt 
= Kriparam, 8 C.L.J. 499. 
19 Jwala Das v. Pir, A.I.R. 1930 P.C. 245. - ; 
co Parmanand v. Nihal, 42 C.W.N. 101; A.I.R. 1938 P.C. 195, 196, 197.. 
1 Sri Kumudban v. Tripura, 35- PTS: 188; A.ILR. 1921 Cal. 783. = s 
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having no family of his own, the presumption is that what he holds or 
acquires is held or acquired by him on behalf-ef the Math to which his 
life is devoted. This presumption, it is said, will attach to all subsequent 
properties of a celibate Mohunt.* 

The proposition as thus stated cannot be said to be quite accurate. 
The mere fact that a Mohunt is an ascetic does not raise any presump- 
tion that a property in his possession is not his personal property. Strictly 
speaking, there is no presumption either one way or the other, and in 
each case the burden is upon the plaintiff to establish that the properties 
in respect. of which he is asking for possession are properties to the 
possession of which he is entitled in the right in which he sues. In the 
case of property endowed to a Math, he is the trustee.* If the plaintiff's 
case is that the property in suit is the personal property of the Mohunt 
and it has been acquired out of Pronamis or other perquisites which the 
Mohunt was entitled to receive for himself, or that it was acquired 
from the income of any trade or business carried on by the Mohunt 
personally, the burden is certainly upon him to prove these facts. 


Likewise the burden would be upon the plaintiff if he comes to 
court with the allegation that it was property belonging to the Math and 
not to the Mohunt personally. If all the discoverable sources of a 
property show it to be trust property, it is for the trustee to show by clear 
and ——— evidence that it came legitimately to him as his = 
personal property.” 

7.59. Office of Mohunt not partible.—It was observed by the Judi- — 
cial Committee in Sethu Ramaswamiar v. Meruswamiar,” that the head- 
ship of a Math is not a matter of partition. As has been said already, 
all authorities point to the supreme head of a Math being of single person. 
He is administrator of the whole foundation and has got to perf 
in person certain religious duties. As Mohuntship does not devolve _ 
like shebaiti rights upon all the natural heirs, there cannot be ai 
question of having a quasi division of the office by creating what c: 
known as Palas or turns of worship. ‘It was held by a Division — 
of the Calcutta High Court in Gobinda Ramanuj v. Ram Charan” 
according to Hindu Law neither the office of a Mohunt nor the pro] 
of a Math can be a subject of partition. To hold- otherwise voul | 
to open the door to fraud and illegality and would — result in ae 
disintegration of religious foundations and the ‘dissipation of | 
settled in favour of Mutts and kindred: institu tions 
case were Somewhat poles : a >d was 
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Mohunt of a Mutt which consisted of a greater and five lesser Asthals 
executed a will appointing one Gobinda Ramanuj, his chief chela, to 
succeed him as Guddinashin Mohunt. In 1918 he executed two wills on 
the same day. By the first, he named the aforesaid Gobinda Ramanuj 
to succeed him as Mohunt of one of ‘the lesser Asthals only and bequea- 
thed to him certain other landed properties. By the second will, he 
bequeathed to another chela all the rest of the Mutt property and 
appointed him to succeed as Guddinashin Mohunt. The testator died 
shortly afterwards. There were disputes between the two chelas which 
were compromised by them by giving effect to the two wills of 1918. In 
1920 the new Guddinashin Mohunt died having by his will appointed 
one Ram Charan to succeed him. Gobinda Ramanuj then sued Ram 
Charan to establish his title as Guddinashin Mohunt and based his claim 
upon the will of 1908 and also upon the fact of his being the senior chela 
of the late Mohunt. He attacked the two wills of 1918 as illegal and 
ultra vires as they purported to create a division of the Mutt property 
consisting of the various Asthals. The trial judge dismissed the suit. 
On appeal the High Court reversed the decision of the trial court holding 
that the wills of 1918 were ultra vires, being an attempt to divide the 
Asthals of the property and this, the learned Judges held, could not be 
done in law. There was an appeal taken against the judgment of the 
High Court to the Privy Council and the Privy Council held that the 
two wills of 1918 should be treated as separate documents and that the 
defendant was entitled to be Guddinashin Mohunt under the definite 
appointment in the second will, and it was immaterial whether the 
reservation of the lesser interest to the plaintiff was valid or not. On 
this ground alone the judgment of the High Court was set aside and the 
plaintiffs suit dismissed. In regard to the question as to whether a 
division of the Mutt or of the office of the Mohunt was permissible in 
law, the Judicial Committee made the following observation? ; — 


“There is no direct authority as to the power of a Mohunt who has 
a number of separate Asthals, which by usage have all been held by one 
man, to provide for their division between his successors, or to saddle the 
property of one or more of the component Asthals with a reservation in 
favour of the others. All that can be safely said is that, as the essence 
of the law governing these Maths lies in the following of custom or usage, 
prima facie such a separation would be improper unless there were 
special circumstances justifying it.” 

-= 7.60. Mohuntship not transferable—A Mohunt of a Mutt cannot 
transfer the right of management vested in him though coupled with the 
obligation to manage in conformity with the trust annexed thereto. Even 
when one Mutt is to another in the sense that the latter has 


28 Ram Charan Ramanuj v. Govinda Ramanuj, L.R. 56 LA. 104. 
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a right of nomination of the Mohunt of the former, the Mohunt of the 
former Math cannot, by deed of transfer, alienate his rights in favour of the 
Mohunt of the superior Mutt.” This principle was approved of and applied 
by a Division Bench of the Calcutta High Court in Gobinda Ramanuj v. 
Mohunt Ram Charan.“ This case was a sequel to the litigation carried 
on in regard to the Math and Asthals in the district of Midnapore, out 
of which the case of Ram Charan v. Gobinda Ramanuj® referred to above 
arose. After the decision of the Judicial Committee, there was a fresh 
suit commenced by the defendant of the earlier suit on behalf of the 
deities of the Mutt against the plaintiff in the previous suits, for recovery 
of possession of the entire Mutt with all its properties, primarily on the 
ground that the divisions and appointments made by the previous 
Mohunt in his will of 1918 were invalid as amounting to a transfer and 
division of the Mohuntship and the Math properties. The contention 
was upheld by the Subordinate Judge and the decision was affirmed in 
appeal. 


7.61. Mohunt cannot delegate his powers.—A Mohunt, who occu- 
pies like a Shebait a fiduciary position, is incapable of delegating his 
rights to another person. There are, of course, certain exceptions to 
the rule which are more apparent than real, and these have been discussed 
already in connection with the duties of the Shebait. An arrangement, 
which amounts merely to delegation of ministerial duties, can — 
be supporfed on the ground of convenience.® 


XI. RIGHTS OF MANAGEMENT 


7.62. Mohunt’s right to management and possession of Math pro- 
perty.—The right to management and possession of the Mutt property 
normally belongs to the Mohunt. The position may be different where 
the founder has directed otherwise, e.g., where the endowment is created _ 
by a trust deed and the Mohunt is neither a trustee nor the sole trustee. — 
In the case of Arunachallem v. Venkatachelapathi™ the Privy Council: 
pointed out the possibility of there being a usage in a Mutt 
different from the ordinary rule under which the spiritual head has the 
sole charge of the endowed property. “There may be variet 
cumstances and tenure and in respect of these the usage and c 1 
Mutt fall to be determined.“ Once that usage and cus 
they form the law of the Mutts === — — 
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7.63. Ordinary duties of a Mohunt in respect of the endowment.—- 
Though. the Mohunt is not a trustee in the strict sense of the word, he 
is, as said already,“* a trustee in the general sense occupying a fiduciary 
position in respect of the endowment and having obligations of certain 
kinds to discharge. He holds the Mutt property for certain religious 
and charitable purposes which are laid down by the founder or sanctioned 
by usage. These duties include the upkeep of the Math, the continuance 
of its religious rites and festivals and the performance of ceremonies 
appropriate to the particular religious order to which the institution 
belongs. He has to support his disciples and other persons attached to 
the Mutt and also entertain ascetics of the same religious order, if they 
come to stay in the Mutt for a short period of time. ‘There are again 
charities of various types which are appurtenant to a monastic institution 
like Sadavrat or giving alms and providing food and shelter to itinerant 
ascetics. It has been held in a recent case? by the Orissa High Court 
that although the head of a Mutt is bound to maintain his disciples and 
the proper maintenance of disciples is alegitimate expenditure of the Mutt 
property and its income, no specific right in favour of individual disciples 
or chelas can be recognised apart from usage. The head of the Mutt 
can be made answerable for not maintaining any disciple or disciples in 
the same way as he would be if he neglects the observance of any of his 
other duties relating to the management of the properties in his charge. 
The only remedy of the chela may be nothing more than the enforcement 
of the constructive trust, if any, on which the Mohunt may be said to 
hold the property and not the enforcement of any individual right. 


XII. INCOME 


7.64. Mohunt’s right to surplus income of the endowed property.— 
‘These expenses would naturally have to be met from the income of the 
endowed property. In addition to these, the Mohunt has got to main- 
tain himself and the dignity of his own office in accordance with the 
usages of the Mutt and all these are legitimate charges upon the income 
of the endowed property. The question arises whether if after meeting 
the expenses of these defined and specific purposes of the Mutt there is 
still a surplus in the hands of the Mohunt what are his powers in 
respect of this surplus ? Is it absolutely at his disposal and can he 
spend it in any way he likes ? The judicial opinion on this point does 
not seem to be quite uniform. 

7.65. In Sammanatha v. Selappa,” which is one of the earliest deci- 


| sions where the origin and incidence of a Mutt were discussed, it was held 


3 34a Para 7.50, supra. 
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by the Madras High Court that though the Mutt property isin essence a 
trust property and is devoted to the maintenance of the establishment, the 
superior has large domain over it and is not accountable for its manage- 
ment nor for the expenditure of the income, provided he does not apply 
it to any purpose other than what fairly may be regarded as furtherance 
of the objects of the institution. This implies that although the superior 
has large domain over the income and may not be bound to save anything, 
yet he can spend the same only over objects connected with the institu- 
tion. These would include the keeping up of the dignity of his office, 
but not personal luxury and enjoyment of such a character as would be 
incongruous with his position as the spiritual head of an institution. In 
Vidyapurna v. Vidyanidhi,” as I have told you already, a Mohunt was 
placed in the position of a corporation sole akin to a Bishop in English 
law. He was held to have an estate for life in the permanent endowments 
of the Mutt and an absolute property in the income derived from the 
offerings, subject only to the duty of maintaining the institution. In 
Kailasam Pillai v. Nataraja,™ the question referred to the Full Bench was 
whether the head of a Mutt holds the property as a life tenant or a trustee. 
According to the decision of the Full Bench, the answer would depend 
upon the facts of each case and the customs of a particulan Mutt. Sankaran 
Nair, J. who was one of the Judges constituting the Full Bench, expres- 
sed the view that the expenses in connection with the maintenance of 
the Mutt and performance of essential ceremonies might be a charge on 
the income at the hands of the Mohunt, but from that it would not 
follow that the surplus was not at his disposal. On the other hand, there 
are observations in the judgment of the Judicial Committee in Aruna- 
chellam v. Venkatachelapathi® to the effect that if the present purposes 
of the Mutt do not consume the entire income, the Mohunt could not 
use it for his personal use apart from the dignity of his office. That 
according to Their Lordships would be not only subversive of the usage 
and custom of the Mutt but would be a violation of the law applicable 
to such institution. The rule to apply to such cases would be the 
ordinary rule according to which the surplus is to be added to ma — 
in the usual course of administration. 


7.66. As I have told you already, the pronouncements of the judicial 
Committee have made it perfectly clear that a Mohunt is neither a life 
tenant nor a corporation sole. He is only in charge of the management of 
the Mutt, though he may have by usage a personal interest to a large extent 
in the usufruct of the Mutt properties. It would not be correct to say = 
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the owner of the surplus income or any savings from the same is clearly 
established by the fact that after his death these savings are not regarded 
as his personal property and cannot be proceeded against for satisfaction 
of his personal debts.® They become part of the Mutt property and 
devolve as such on his successor. It cannot be disputed, however, that 
the Mohunt has a wide discretion in the matter of dealing with the surplus. 
He is not bound to save the surplus or invest it in a particular way, 
unless he is obliged to do so under the term of any scheme framed by a 
court. He cannot spend it, it seems, on his personal use unconnected 
with the dignity of his office, and it is expected that he should employ 
the funds in furthering the general objects of the institution, viz., objects 
of religious charity and promotion of religious learning. Of course he 
has a discretion in such matters also and he can choose one or more of 
these purposes and spend as much as he likes upon it. The whole thing, 
as I have told you already, depends upon the presumed intentions of the 
grantor and a Hindu granting or entrusting to a pious man property as 
an endowment for religious and charitable purposes cannot be presumed 
to give him a general power of appointing the income or the surplus 
income of the endowed property to any object he pleases." In the absence 
of any written document, the intention of the founder is to be sought for 
in the usages that have grown up in a particular institution. The Mohunt 
would be certainly accountable if he uses the surplus funds for purposes 
alien to those for which the institution is founded. If the objects on 
which the money is spent relate to charity, religious learning and other 
allied matters for which the institution exists, nobody can call him to 
account as to why he did not employ the funds for making additions to 
the endowment or why he chose one particular object and not another. 
The Privy Council in Vidya Varuthi v. Balusami* put the whole law in 
a nutshell, when they said that these superiors “have ample discretion in 
the application of the funds of the Mutts, but always subject to certain 
obligations and duties equally governed by custom or usage.” The posi- 
tion would be different where there is a scheme framed by a court and 
in such cases he would have to abide by its terms scrupulously. If the 
surplus income is saved, it would certainly be a part of the corpus of 
the endowment and would pass on to the successor along with the office. 
The Supreme Court decides the point that the Mohunt of Akhara repre- 
sents the Akhara and has both the right to institute a suit on his behalf 


“and to defend one brought against it. The — pik of adverse possession 


is available against Akhara in appropriate cases.“ 


$ “40° Appa Rao v. Vignesam, AIR. 1937 Mad. 118. 
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XIII. SUITS 


7.67. Mohunt’s rights of suing and being sued,—The Mohunt is the 
spiritual head of the Mutt as well as the administrator of its temporal 
affairs. It is he who represents the Mutt in its dealings with the outside 
world, and necessarily the Mohunt has the power to do everything that 
is required in the interests or for the benefit of the endowment. The 
Mohunt is the proper person to institute or defend suits on behalf of the 
Mutt. As I have said already, the view can no longer be maintained that 
the Mohunt is a life tenant or a corporation sole or an owner who holds 
the Mutt property in trust. The ownership resides in the Mutt itself as 
a juridical person and this juridical entity acquires, holds and vindicates 
its legal rights through Mohunt or superior as a human agent. As Sir 
Lawrence Jenkins observed in Babaji Rao v. Laxman Das*, “when the 
property is vested in the Mutt, then litigation in respect of it has ordi- 
narily to be conducted by and in the name of the manager, not because 
the legal property is in the manager, but because it is the established 
practice that the suit would be brought in that form.” Unless by usage 
or express directions of the founder the right to possession of the Mutt 
property is vested elsewhere, the right to sue or to be sued must be 
deemed to reside in the Mohunt. 

7.68. In connection with suits instituted by a Mohunt, the distinction 
between a litigation to enforce his personal rights and that in which he 
seeks to vindicate and establish the rights of the Mutt should be clearly 
borne in mind. Important legal consequences flow from this distinetion 
as was pointed out in the case of Babaji Rao v. Laxman Das” referred to 
above. The defendant, who was the appellant in this case, took the house, 
which was the subject matter of the litigation from one Raghunath Das, 
the Mohunt of a Mutt. After the death of Raghunath Das, his disciple, 
the present plaintiff, brought a possessory suit in the Mamlatdar’s court 
against the defendant and the Mamlatdar dismissed the suit on 6th of 
May 1889 on the simple ground that without producing a succession certi- 
fcate the plaintiff was not able to establish his title as successor to 
Raghunath Das. Subsequently, the plaintiff brought the present suit as 
manager of the Mutt on the 7th of February 1900. The defence primarily 
was that the suit was barred by limitation under Article 47, Schedule II 
of the Limitation Act inasmuch as it was not brought within 3 years from 
the date of the order made by the Mamlatdar in the possessory suit. It 
was held that the suit was not time barred, because the first suit in the 
Mamlatdar’s court was brought by the plaintiff in his personal capacity 
as heir to Raghunath Das, who was alleged to be the proprietor of the 
house, while the second suit was brought by him as manager and on 
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behalf of the Mutt. Sir Lawrence Jenkins in course of his judgment 
observed as follows 


“Now in connection with the property of a Math, we have two dis 
tinct classes of suit; those in which the manager seeks to enforce his 
private and personal rights, and those in which he seeks to vindicate the 
rights of the Math. ‘These two classes of suits are illustrated by Gnana 
sambanda Pandara v. Velu Pandaram,“ on the one hand, and Dattagiri v. 
Dattatraya“ on the other; and the rights of the Math cannot ordinarily 
be prejudiced by the result of a suit of the former class, that is to say, 
by one in which the private and personal rights of the manager alone are 
in question.” 

It was pointed out that a suit on behalf of the Mutt has undoubtedly 
to be instituted in the name of the Mohunt, but the person in whose 
mame the suit is thus brought has in relation to the suit a distinct capacity 
of its own ; he is therein a stranger to himself in his personal and private 
capacity. The material question, therefore, for consideration in such 
cases would be as to whether what was litigated in the previous suit was 
the rights of the Mutt as such or the personal rights of the Mohunt. 
Where a suit was instituted by a person claiming to be the Mohunt of a 
Mutt and seeking to recover possession of the properties belonging to that 
Mutt, it was held that the suit was not one to establish the personal 
rights of the plaintiff, and the expenses incurred in connection with that 
suit were binding on the Mutt: Biram Prakash v. Narendra Das.“ 


7.69. You would remember that in the case of Jagadindra Nath Roy 
v. Rani Hemanta Kumari Devi,“ it was held by the Privy Council that 
the right to sue in respect of a debutter property was vested in the shebait 
and if the shebait was a minor when the cause of action for the suit 
accrued, he was entitled to the benefit of section 7 of the Limitation Act. 
The right to sue in respect of a Math must necessarily be vested in the 
Mohunt by reason of his being entitled to possession and management 
of the dedicated property. Clearly, therefore, no person other than the 
Mohunt would be entitled to institute or defend a suit on behalf of the 
Math. The reasons which underlie the decision of the Privy Council 
in Jagadindra’s case apply equally, if not with greater force, to a Mohunt, 
and he would certainly be entitled to the privilege of minority if he 
happened to be a minor when the right to sue arose. 


7770. “De facto’ Mohunt can sue.—It has been held by the Privy 
| Gouncil* i in a number of cases that a de facto Mohunt, who is in actual 


46 1899) L.R. 27 LA. 69. 
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possession of a Math and is exercising all its functions, though he has 
no legal title to it, is competent to institute a suit to recover possession 
of a property held by a stranger adversely to the Math, though not for 
his own benefit but for the benefit of the Math. This power is recog- 
nised in the interests of the trust property, for, if the endowed property 
is without any legal guardian owing to unwillingness on the part of the 
legal trustee to act, it is only reasonable that somebody in charge of the 
institution and actually administers its affairs should be given authority, 
in the absence of any person with a better title, to take steps for the 
protection of the trust property.’ 

In Mahant Ram Sarup Dass v. Lakshmi Ojha? where a person in 
de facto management of a Math sued to recover possession of properties 
belonging to it, which had been wrongfully alienated by the Mohunt, it 
was held that though the ordinary rule was that persons who had no title 
and who are intermeddlers could not sue as of right this rule was 
subject to the qualification in the case of public trusts that a de facto 
manager could maintain a suit for the protection of ‘the interests of the 
trust. In Pappa Bai v. State of Madras a Mathadhipati had executed 
a will appointing his daughter as his successor. There were legal pro — 
ceedings pending at that time, and she applied to be brought on record | 
as the legal representative. It was held that it was competent to the 
Mathadhipati to make arrangements for safeguarding the properties of the 
Math pending the appointment of a duly continued successor, and that 
the daughter was accordingly entitled to be brought on record as the 
Mest eis and to continue the PES AK In Jagan tana ve = 
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adverse possession. The running of limitation against the Math under 
Article 144 of the Limitation Act, 1908, was not suspended, by the absence 
of legally appointed Mathadhipati. The human agency of such cases is 
the de facto Mathadhipati, or, where necessary, a disciple or other bene 
ficiary of the Math.° 


7.71. Executive officer in possession.—The right of a de facto 
manager of a religious institution to recover the properties of the insti- 
tution has long been recognised by the Courts in numerous decisions.“ 
Thus, in an Andhra case, a Mutt was without a Mathadhipathi, and an 
Executive Officer appointed by the Commissioner for Hindu Religious 
and Charitable Endowments under the “modified scheme” was looking 
after it. The court held that whether the modified scheme was valid or 
invalid, and whether the appointment of an Executive Officer was or was 
not permissible, the undisputed fact was that the Executive Officer alone 
was managing the properties of the Mutt, and it was to him only that 
the defendant firm itself had admittedly been paying rents all these 
years. The Executive Officer, as the person in management and possession 
of the Mutt and its properties had filed the present suit to recover the 
properties belonging to the Mutt. The suit was filed by the Executive 
Officer not in his personal capacity, but on behalf of the Mutt. 

The Executive Officer had claimed the property to be the property 
of the Math, which he was entitled to recover as the Manager in 
possession of the Mutt and its properties. No doubt, he could not be 
considered to be a de facto Mohunt or even a chela and it was also true 
that his right to manage the properties of the Mutt was derived from 
the scheme framed by the Commissioner for Hindu Religious and 
Charitable Endowments. But as a person in actual possession of the 
Math and its properties, he is competent to institute a suit to safeguard 
the properties of the Mutt and to recover possession of the properties of 
the Mutt, not for his own benefit but for the benefit of the Mutt itself. 


It would be unreasonable if the Executive Officer, actively managing 
the Mutt and its properties, were not allowed to bring the present action 
to safeguard the interests of the Mutt. 


7.72. Suit by persons interested in the Mutt—When the Mohunt 


‘himself guilty of misappropriating the property of the endowment or has 


alienated any portion of it to a stranger without any legal ‘necessity and 
is himself unwilling or unable to act, any other person can file a suit 


against the alienee or the wrong doer. Article 134-A of the Limitation 
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Act, 1908, contemplated a suit to set aside a transfer of immovable 
property comprised in a Hindu religious endowment made by a manager 
for valuable consideration, at the instance of persons interested in such 
endowment. In such cases, it seems that the plaintiff cannot claim to 
recover possession, but he may sue to have the transfer set aside and for 
any other consequential relief which may be adapted to the circumstances 
of a particular case. 

7.73. Judgment against a Mohunt binds its successors.—So far, 
we have concerned ourselves with suits. We shall now examine the 
effect of judgments against Mohunts. A judgment against a Mohunt, 
properly obtained, would be binding on his successor and the Mutt 
itself, on the principle enunciated by the Judicial Committee in 
Prosanna v. Gulab& In this case the appellants, as Shebaits in succession 
to the judgment debtor, sued to set aside the decrees and to have the 
Debutter property released from attachment on the ground that the 
debts were not incurred for legal necessity. 


It was held that the decrees, being untainted by fraud or collusion 
and having been passed after necessary and proper issues had been raised 
and determined, were entitled to the force due to the judgments of com- 
petent courts and were binding on succeeding Shebaits who form a 
continuing representation of the idol’s property. This was the case of 
a Shebait, but the same principle would apply to a Mohunt. One 
Mohunt, strictly speaking, does not claim from his predecessor; yet, as 
the superior for the time being represents the Mutt completely, a decision 
against him binds his successors by reason of the jural — between 
the office and the property.” 3 see — 


7.74 In Kt. N. Rm. Thenappa Chettiar v. N. S. Kr. Kruppan — 
Chettiar, it was held that in a private trust a suit can be filed for the | — 
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removal of the trustees or for the settlement of a scheme by any — person 3 
interested in the removal of the trustees and for proper administrati fee 


When a decree is passed against a Mohunt as representing a Mut 
his successor cannot dispute its validity by raising objections in executi 
proceedings. His proper remedy is by way of a suit. This rule appli 
even if the Mohunt, against whom the decree was obtained, “was 
de facto Mohunt, whose title was negatived by a court | | 
Sudhindra v. Budan? B obtained a decree on a setile — * 
made with V as trustee of a Math. Vs title as at us 
was — sa a decree — 


- Mei adi 










* 


ye 


< 





370 ADMINISTRATION OF MATHS 


executed the decree and prayed for substitution of S$ as a party to the 
execution proceedings. S was made a party and he raised objections 
under section 47, Civil Procedure Code contending inter alia that the 
debt not being contracted for the benefit of the Math, the decree was not 
binding on him. It was held by the Madras High Court that question, 
which affected the validity and in fact the very substance of the decree, 
could not be raised in execution proceedings. This decision was followed 
and approved of in a later case decided by the same High Court." 


7.75. Decree on compromise.—The fact that the decree was based 
on a compromise does not make any difference, provided the compromise 
was a fair and bona fide one which the Mohunt entered into in the 
interest of the Math.” If, however, by compromise the Mohunt agreed 
to alienate Math property without any legal necessity, such compromise 
is illegal and should not be recorded by the court? A decree passed 
against a Mutt in a representative suit duly constituted under the pro 
visions of Order 1, Rule 8, of the Civil Procedure Code, is binding on it 
even though one of the plaintiffs subsequently withdrew from the suit 
and another died. A compromise decree passed in such a suit is not 
invalid on the ground that the sanction of the court had not been 
obtained therefor: Biram Prakash v. Narendra Das In Mohunt 
Ramdhan Puri v. Mst. Parbati Kuer,* one Mahabir Puri, the Mohunt of 
a Math named Islampur, executed a permanent mokarari lease in respect 
of one of the Math properties for a premium of Rs. 12,000 and an 
annual rent of Rs. 5. The ostensible object of granting the lease was 
to pay certain debts contracted by the Mohbunt himself and his prede- 
cessor. Sometime afterwards Mahabir Puri abdicated and was succeeded 
by Mohunt Bednarain Puri. Bednarain instituted a suit for cancellation 
of the lease and for recovery of possession of the property. 

7.76. The suit ended in a compromise, under which the plaintiff 
got back half of the property and the other half was left in possession 
of the lessees. After Bednarain retired from his office, Ramdhan Puri 
succeeded. He demanded back possession of the 8 annas’ share in the 
property that was still with the lessees and one of the lessees who held 
a 2 annas’ share gave up possession ; for the remaining 6 annas’ share, 
Ramdhan instituted a suit. The Trial Court held that there was no 
legal necessity which would support the transfer, but the compromise 
entered into by Bednarain, the predecessor of the plaintiff, was binding 
on him and on this ground the suit was dismissed. On appeal the High 
Court set aside the judgment and decreed the suit, holding that the 


10 Manikka Vasaka v. Balagopala Krishna, I.L.R. 29 Mad. 553. 
11 Manikka Vasaka v. Balagopala Krishna, I1.L.R. 29 Mad. 553. 
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compromise itself, being illegal and contrary to law, was not binding on 
the Mutt and the plaintiff was consequently entitled to recovery of 
possession of the property. 

When, however, the decree is against the Mohunt personally, the 
Mutt properties either in his hands or at the hands of his successor can 
not be attached or sold in execution of that decree. 


7.77. Mohunt’s power to borrow money.—A Mohunt, like the She- 
bait of a deity, is competent to borrow money for purposes connected 
with the Mutt and he can do so by way of mortgage of any of the endowed 
properties or on a purely personal contract. As a mortgage amounts to 
alienation of property, it comes under a somewhat different category. 
So far as simple contract debts are concerned, there are a number of 
decisions which have held that if there is a justifying necessity for 
incurring the debt or if the creditor did make bona fide enquiries and 
satisfy himself that such necessity existed, a decree may be given making 
the amount recoverable from the Math property although no charge was 
created in respect of the same ; and it is immaterial in such cases whether 
the suit to recover the money was brought during the lifetime of the 
Mohunt who contracted the debt or against the successor. The point 
that is made against this view is that in a suit to recover simple money 
debts, the decree should be made only against the promissor personally. 
The fact that the money was utilised or was intended to be utilised for 
the benefit of a Math cannot entitle a plaintiff to have a decree charging 
the amount due under the promissory note upon the endowed property. 
It is said that in the case of an executor or administrator the general rule 
adopted by English courts is that he can sell or mortgage property in 
course of administration of the estate, but if he borrows money for 
purposes of administration, he makes himself only personally liable and 
the creditor cannot proceed directly against the executor, though if the 
debt was incurred for purposes of administration the judgment-debtor 
has a right of indemnity against the assets in his hands.“ Exactly 
similar is the position of the manager of a charitable institution 
incurring liability for purposes of the institution.” In Shankar Bharati 
v. Venkappa,* it was held that the principle of these decisions was 
inapplicable to the case of the Swami of a Mutt who personally has no- 
private property and must, therefore, be presumed to be pledging the 
credit of the Mutt when he borrows money for purposes of the Mutt. 
This reasoning was approved of by Sadasiva Ayyar, J. in Lakshmindra 


15 Shankar v. Venkappa, 1.L.R. 9 Bom, 422; Lakshmindra v. K. Raghavendra, % 
I.L.R. 43 Mad. 795; Srinath Daibasika Moni v. Noor Mohammad, 1.L.R. 31 — 
Mad. 47. $ 
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Tirtha v. Raghavendra.“ Spencer, J., who was the other Judge of the 
Bench, based his decision on the larger ground that in case the head of 

a Mutt contracts debts for purposes of the institution, the presumption is 

that he does not intend to make himself personally liable. It seems that 
Sadasiva Ayyar, J. went a bit too far when he said that a Hindu sannyasi 

has no personal credit whatever of a monetary or proprietary character 

and that it is a contradiction in terms to state that any loan was made to 

a sannyasi on his personal credit." As I have said already, there is 
nothing unusual in a Hindu sannyasi earning money or property for his 

own benefit. In may cases the pronamis which he receives from the 
devotees and disciples become his personal properties ; and examples are 

not rare when he carries on money-lending or other businesses on his 

own account. I think, however, that the view that where a loan con- 
tracted by a Mohunt is supported by legal necessity a decree can be made 
binding on the trust property, may be justified on another principle. 
Assuming that in a simple contract debt the Mohunt is to be deemed to 
pledge only his personal credit, but if the money borrowed was necessary 

for purposes of the Mutt, he would have the right to have this money 
"paid out of the Mutt property. The creditor in such circumstances can 
invoke the equitable doctrine of subrogation and claim to be placed in 

the position of the Mohunt for enforcement of the latter’s right against 

; the Mutt property. As the Mohunt himself represents the Mutt, the 
— of the Pani can conveniently be worked out in one and the same 
Sa — 778. Form of decree to te passed in a creditor’s suit.—If the 
5 creditor s succeeds in establishing that there was a justifying necessity for 
the le u 1 e is entitled, as said above, to have a decree against the Mohunt 
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the beneficial interest of the Mohunt in the usufruct, subject to an 
allowance for his maintenance, should be credited towards the payment 
of the plaintiff's dues. I have already told you that this cannot be the 
usual or proper form of decree to be passed in all cases where the Mohunt 
is proved to have contracted debt either secured or unsecured to meet 
the necessities of the Mutt.” _ 

7.79. Such decree may prove to be wholly illusory where the decretal 
amount is large and the Mohant’s personal interest in the endowment 
is not sufficient to wipe off the decretal dues within any appreciable 
period. It may be quite appropriate as a form of decree or a mode of 
execution where the decree is against the Mohant personally and the 
judgment-debtor has no other property except his emoluments or personal 
interest in the usufruct of the endowment. 

7.80. When the loan is supported by legal necessity, whether the 
debt is a secured or unsecured debt, a proper form of decree would be 
as was passed in the case of Vibhudapriya v. Lakshmindra.* This was a 
case of an unsecured debt and the decree directed the guardian of the 
infant Mohunt to pay money with interest at a certain rate within” 
three months, failing which a Receiver was to be appointed to 
collect the rents and profits of the entire Math property, and after 
payment of all expenses connected with the Math and a reasonable 
provision for maintenance of the superior, the balance was to be applied E 
to the discharge of the plaintiffs debts. An endeavour must, in all 
cases, be made to protect, if possible, the corpus of the endowed property a — 
and only when that is not possible, the usual decree would have {tO DE 
passed. | - — — 
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infant heir as has been enunciated by the Privy Council in the case of 
HTunooman Persad Panday.” 

I have dealt with this subject already in great detail while dealing 
with the rights and powers of a Shebait, and, in fact, many of the 
authorities referred to in that connection are cases relating to transfer 
of Math properties. As the Shebait and the Mohunt occupy exactly the 
same position with regard to the alienation of endowed properties, it 
would not be necessary to repeat what has been said already in the 
previous chapter. I will recapitulate only a few matters which have 
special reference to the conditions of a Mutt, only for the purpose of 
completing our discussion on this branch of the law. 


7.82. Legal necessity—what it means ? What constitutes necessity 
or benefit to the Mutt must undoubtedly depend upon the circumstances 
of each case, and it is not possible to formulate any rigid or exhaustive 
definition. Apart from necessities of a general character like preserva- 
tion of property from extinction, defence against hostile litigation 
affecting it, the protection of it or portions of it from injury or 
deterioration by flood, inundation etc., or preventing it from being sold 
for non-payment of Government revenue or in execution of a decree 
Jawfully obtained, which may arise both in a debutter as well as in a Mutt, 
there may be special necessities peculiar to a Mutt by reason of usage 
or customs prevalent therein. In Niladri Saha v. Mohunt Chaturbhuj,” 
the original loan for which the Mutt property was mortgaged by the 
Mohunt was incurred mainly for the purpose of constructing pucca 
buildings for the accommodation of wealthy devotees visiting the Mutt. 
Though not unavoidably necessary, such purpase was held to be for the 
benefit of the Mutt justifying the creation of a mortgage. Similarly in 
Vibhuda Priya v. Lakhimdra.” the head of a Mutt had borrowed money. 
towards the expenses of a periodic festival which by ancient usage in- 
cluded the feeding of all Brahmin pilgrims connected with the Mutt and 
for rebuilding the dining hall. Feeding of Brahmins on a particular scale 

could not ordinarily be regarded as an indispensable necessity and the 
Madras High Court refused to make the decree binding on the Mutt. 
Krishnan, J. in his judgment remarked, “There are no dobut certain 
Pujas and ceremonies which have necessarily to be performed and any 
reasonable expenditure incurred for carrying them out will be binding on 
the Mutt but there is no obligation to have the ceremonies performed 
on the scale that the Sirur Swami did.” But this view was not accepted 
“by the Judicial Committee and Mr. Ameer Ali in his judgment observed 
as follows : 


; l 25 Hunooman Persad Panday, 6 M.I.A. 393. 
——— 26 — 53 LA. 253. 
— 7A — 54 LA. 228. 
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“These Mathadhipathis have a difficult task to perform; unaided by 
any established rule they are expected to exercise control over. the 
numbers of pilgrims, who come to the temple in order to participate in 
the festivals and share in the food offerings. Even if it were permissible 
for the superior to exclude a certain number being fed, Their Lordships 
doubt whether popular sentiment would sanction his so doing. The 
obligations under which they labour are regulated by custom which are 
of long standing and have been observed for centuries.” 

7.83. Thus, circumstances which may not be construed as absolute 
necessity in the ordinary sense of the expression may justify the contraction 
of a debt or alienation of property by the superior of a Mutt ‘if 
according to the usages of the Mutt and the sentiments of those 
who are associated with the institution it is deemed to be obligatory. 
It has been held and quite rightly by the Patna High Court 
in Sri Thakurji v. Mathura Prasad that to an institution, like a 
Mutt, preservation of its prestige and influence is no less necessary than 
preservation of property. Thus where an elephant is necessary for use 
during festival occasions the Mohunt can purchase one even by borrow- 
ing money provided he acts prudently. The matter should be approached 
not from an absolute standard of necessity but from the point of view of 
what consideration would weigh in the mind of a prudent manager. The 
necessity justifying alienation of Mutt property must always be judged 
with reference to the special requirements of the endowment which are — 
either laid down by the grantor or demanded by the usages of the institu- — 
tion. The question of necessity cannot be decided upon the analogy of — 
other institutions. On this principle, it was held in Laxmi Narasingha- — F 
swami v. Patta Sahuani” that in an institution like a Mutt observance “OF — 
religious ceremonies according to custom was no less important than the" 
preservation of property and that, consequently, a debt contracted — by a — 
Mohunt for that purpose would be binding on the institution. — ka 


Bib: Benefit to the Mutt.—I have already told you in the previou 














to cases where the act one is purely of a defensive ‘charact ter is 
undertaken for the protection of the state already in : 
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may be in India, it is needless to point out that a shebait would 
not be justified in selling debutter land solely for the purpose of getting 
capital to embark on the money lending business. And no authority has 
been cited giving any countenance to the notion that a shebait is entitled 
to sell debutter lands solely for the purpose of so investing the price of 
it as to bring in an income larger than that derived from the probably 
safer and certainly more stable property, the debutter land itself.” But 
when a piece of useless property which brings absolutely no income to 
the endowment is sold for a reasonable price and the sale proceeds are 
invested in the purchase of a better property, the act of the manager 
ean be justified as a prudent act of management for the benefit of the 
state.” 

7.85. You should bear in mind in this connection that in deciding 
whether there is necessity or not for any particular transaction, the 
immediate and not the remote cause of the alienation is to be considered. 
Jn the case of Niladri Sahu v. Mohunt Chaturbhuj,® where the Mohunt 
mortgaged certain endowed properties to secure loan at 1% per mensem 
in order to discharge loans at 2% per mensem which were an accumulating 
burden upon the endowment, the transaction was held to be justified 
irrespective of the fact as to whether the original loans were properly 
contracted or not. 

7.86. Lease by a Mohunt.—A Mohunt is entitled to grant lease of 
Mutt lands in the ordinary course of management and can create deriva- 
tive tenure conformable to usage.” What he cannot do, without 
justifying necessity, is to grant a lease in perpetuity at a fixed 
and unalterable rent which deprives the endowment of the benefit 
of a variable rent from time to time.“ In Balaswami v. Venkalaswami,™ 
the Mathadhipathi of Sri Vyasarya Mutt granted a permanent 
lease of certain Mutt lands to the second plaintiff at fixed 
rental of Rs. 24 per annum. In 1902 the second plaintiff sublet 
the lands to the first defendant and in 1905 he and his son the third 
plaintiff sold their interest to the first plaintiff. The grantor died soon after 
the lease was executed and his successor, who remained in office till 
1906, did not raise any objection to the validity of the lease.- In 1908, 
however, the first witness of the defendant who became the manager 
of the institution under an appointment by the Dewan of Mysore, to 
whom a power of attorney was given by the Mathadhipathis objected to 
the lease and asked the defendant No. 1 to attorn to him. Defendant 
No. 1 refused at first but later on he along with defendant No. 2 took a 
31 Vaidyanath v. Kunja Kumar, A.I.R. 1949 Pat. 75. 

32 L.R. 53 LA. 253. 

33 Mohunt Joy Krishna v. Bhuklal, 6 Pat. L.J. 638. 

34 Palaniappa Chetty v. Deivasikamony, L.R. 44 LA. 147. 
35 I.L.R. 40 Mad. 745. 
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lease from the manager for a period of 17 years. The plaintiff then filed 
a suit for a declaration of his right as a permanent lessee of the land. 
‘The suit was dismissed and it was held by the High Court that as there 
was no proof of legal necessity, the lease was not binding upon the 
successor to the original Mohunt. The court in the case? dealt with 
the question whether the manager of a temple can execute a lease of 
the land belonging to the temple but not useful for the temple. The 
court held that if the said lease is for the benefit of the temple even 
if it is on nominal rent the lease was a valid one. It also held that the 
lessee is competent under section 108 of the Transfer of Property Act to 
sublet the land where such sub-lease was for the purpose of fulfilment 
of the object of the original lease, which did not contain any covenant 
against subletting. The case also decided that where the lessor did not 
provide for right of re-entry in the event of lessee subletting the land no 
question of forfeiture under 111 (g) (1) of the T. P. Act arose. 

7.87. A permanent lease not void but valid during the life time or 
tenure of office of the grantor.—A permanent lease of Mutt property 
granted by a Mohunt is not void altogether. It is operative at least 
during the tenure of office of the grantor. Accordingly, if the succeeding 
Mohunt accepts rent from a person who had obtained a lease from his 
predecessor, such receipt of rent would be referable to a new tenancy, and 
the possession of the lessee would not be adverse until the office of such 
new manager terminates.” But when after a succession of managers have 
kept on the lease by acceptance of rents, a new manager comes to the 
office and his dealings are such as to suggest that he accepted rent as 
payable not in respect of a new tenancy created by him but as payable 
in respect of a permanent right which it was no longer in the power of 
the Math authorities to repudiate, the possession under the lease must 
be deemed to be adverse and after 12 years of such possession have 
elapsed, it would no longer be open to the manager to eject the lessee.* 
This related to the case of Badridutta Iswardas Trust, a public charitable 
trust maintaining a Dharmasala. The case raised the question of the 
title and power of the Managing Trustee to recover land from the tenant 
on the ground of personal cultivation under the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) Act, 1958. It was held that the 
properties of trust vested in the managing trustee and as such the manag- 
ing trustee is the landlord, and thus he can ask for the land of the trust 
for personal cultivation, and cultivation by him is on his own account. 
The appellate had to administer the property for the purpose of carrying 
out the objects of the trust; yet, if the property is vested in him, he is 
36 Pramatha Nath v. Prafulla Chandra, A.I.R. 1966 Assam 105. oy es 
37 Vide Vidya Varuthi v. Balusami, L.R. 48 I.A. 302. — — 


38 Ponnambala Desikar v. Periyannam, A.I.R. 1936 P.C. 183; LR 63. EA 261; 
40 C.W.N. 901. 3 —— 
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the landlord under section 2(32) of the Act, and is thus entitled" to asx 
for a surrender from the tenant of the trust for personal cultivation 
inasmuch as the cultivation is to be considered on his own account.” 


7.87A. Permanent lease of Debutter property—va'idity.—It may be 
mentioned that a wahivatdar or a manager does not have an unqualified 
power of alienation in respect of Debutter properties. His powers in 
that regard are restricted. He can alienate Debutter properties only for 
legal necessity or for the benefit of deity.“* Accordingly, a permanent 
lease by the manager not for legal necessity or benefit of the deity is not 
binding on the deity. 
7.88. Sales also are valid during the time of office of vendor.—The 
same principle applies to sale. When instead of a permanent lease there 
“is an out and out sale of a Math property, the purchaser will get a 
title commensurate with the term of office of the vendor, and his posses- 
sion would be adverse after the vendor dies or is removed or retires from 
office. . 
In Mohunt Ram Charan v. Naurangilal,© one Rampat Das, the 
= Mohunt of a Math, executed a Mokarari lease to respondent No. | in 1909 
= Of certain property belonging to the Math and put him in possession. 
Two years later the same Mohunt executed a sale deed in respect of the 
“same property in favour of respondent No. 3, the wife of respondent 
— Rampat Das died and the appellant, who succeeded the Mohunt 
office, instituted a suit in S 1924, against the — — for 
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when a Mohunt after transferring one item of Mutt property transferred 
the entire balance to another person, the possession of the first alienee 
would be adverse not from the date of death of the Mohunt but from 
the date of the second alienation, as such alienation would have the effect 
of a civil death completely extinguishing the status of the Mohunt. 


7.89. The question has also arisen for decision as to how far a sale of 
the Mutt properties in execution of a decree obtained against the Nohunt 
would be binding on the institution. In Mukundji Maharaj v. Persotam 
Lalji Mahraj,” it was held that, where properties were sold in execution 
of a decree against the Mohunt, the succeeding Mohunt was entitled to 
have the sale set aside and to recover possession of the properties, and 
that the burden was on the purchaser to show that the debt on which 
the decree was passed was binding on the Mutt. It was also pointed 
out that, where a suit was filed on a debt contracted by the Mohunt, the 
proper decree to be passed would be one of appointment of a receiver 
until the debt is discharged if the debt was for a binding purpose. The 
very object of the Mutt in the case“ was to maintain competent line of 
religious teachers for propagating and disseminating the religious doctrines 
of a particular order or sect. For the proper functioning of a Mutt it is 
essential that the rightful Mohunt should be in control and possession - 
of the property belonging to the Mutt. It was, therefore, held that when ` 
the lawful Mathadhipati was kept out of possession of the endowed 
property by a trespasser asserting a hostile claim, there is a hostile title 
asserted in the litigation against the Mutt itself, and the expenses 
incurred by the Mohunt to defend the attack on the trust property were = 
lawful fer the purpose of the trust. Hence the mortgage executed by e 
the Mohunt in that case to meet the expenses of such litigation and the © - 
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transferred the entire endowment to another person and it was held 
that the sales were void altogether and the purchaser did not acquire 
any interest even so long as the vendor lived. 

7.91. Limitation in suits for recovery of Mutt property improperly 
alienated.—As regards the rule of limitation which is to be applied to 
suits for recovery of possession of Mutt property improperly alienated, 
the whole law has been discussed in the previous chapter and there is 
little further which can be added here usefully. Except those cases 
which are governed by Articles 134A to 134C which came to the Indian 
Limitation Act in the year 1929, Article 144 of the Limitation Act is the 
article which governs suits of this description and the starting point of 
limitation is the time when the possession of the alienee becomes adverse 
to the endowment. As has been said above, ordinarily the possession of 
the transferee is not adverse so long as the transferor is in office. Excep- 
tions to the rule occur where the entire endowment is transferred as in 
Gnana Sambandha’s case referred to above. The same consequences 
would follow and the possession of the purchaser would be adverse from 
the date of purchase if the Mohunt purports to transfer the property as 
his own personal property and not the property of the Mutt. In the case 

~ of an involuntary sale in execution of a money decree I have already said 
* im the previous chapter that the possession of the purchaser becomes 
adverse from the very beginning if he has purchased the debutter pro- 
= perty in execution of a money decree against a Mohunt personally. In 
the case of a mortgage sale however time would run not from the date 
3 EAR but from the date when the Mohunt ceases to be in! office by death 
l rise.“ You should also bear in mind that Article 134B has no 
ton => the — — an execution sale. 
roof. —As in the case of debutter estate, when a 
e Sit the Mohunt either oy way of — or 
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trial judge found upon the evidence and from failure on the part of 
the defendant to produce the books of the Mutt that the debt was incurred 
to meet the expenses of a litigation in 1881 and had been recognised as 
a debt binding upon the institution. As the litigation was for asserting 
and vindicating the rights of the Mutt, the expenses constituted a necessity 
which justified the incurring of the debt. On appeal to the High Court 
the judgment of the Subordinate Judge was set aside and the learned 
Judges held upon an examination of the evidence that the surplus income 
of the Mutt was sufficient for purposes of the litigation. There was a 
turther appeal to the Privy Council and the Judicial Committee allowed 
the appeal and restored the judgment of the trial Judge. In course of the 
judgment Lord Shaw observed as follows :— 


“The Board does not wish to cast any doubt upon the proposition 
that, in the case of mortgages granted over the security of an adhinam 
or math by the head thereof, it lies upon the mortgagee, or those in his 
right, to prove that the debt was a necessary expense of the institution 
itself. But it is a circumstance of great weight when holder after holder 
of the headship recognises and deals with the debt on that basis; and 
as time goes on this may itself come to be a not unimportant element 
of aera upon the issue. It must also be fully borne in mind that — 
with the lapse of time the parties to the transaction may die or disappear. 
In the present case Pillai, the lender, is dead; Manickavasaka, the 
borrower, is also dead; and it is conceivable that, as years elapse, in’ — 
such cases nearly all the material evidences may in the course of years 
disappear while the debt itself still remains, having from its initiation till | 
almost the date of suit been recognised by all concerned as a debt truly — 
constituted by the adhinam. In such cases a Court is much more easily | z 
satisfied that the debt was properly incurred than where the transactiol 
was itself recent, and can therefore be the subject of more exact evidence, 
or where the transaction, although remote, has been the subject | it 
challenge or dispute by those charged with the interests of the institutio 
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it is his duty to keep regular accounts.“ The failure to keep accounts 
may itself be a ground for removal.” Under section 10 of the Limitation 
Act as amended by Act I of 1929, the liability to render accounis shall 
not be barred by limitation. 


The way of taking accounts when a Mohunt is removed for mis 
conduct will be discussed later on when we come to deal with suits or 
legal proceedings in connexion with removal of Mohunt. 


XV. OFFICE 


7.94. Termination of the office of Mohunt: Renunciation of office.— 
The office of the Mohunt must necessarily cease on the death of the 
Mohunt and the question of succession to the office would depend upon 
the usages of the Mutt. 


It is always possible for the Mohunt to relinquish his office before 
his death. In the case of a hereditary shebait, this has the effect of 
accelerating the succession of the person who is entitled in law to succeed 
to his office. In the case of a Mutt, as the devolution of the office does 
not take place according to the ordinary rule of inheritance and the 
Mohunt himself has in many cases the right of appointing his successor, 
it is frequently seen that the Mohunt relinquishes the office after appoint- 
ing his successor and putting him on the Guddi. If in such cases the 
appointment is held to be invalid, the office does not revert to the retiring 
Mohunt. The result is that there would be a vacancy in the office and 
it would have to be filled up in accordance with the usages of the 
institution.* 


7.95. Subsequent disability of the Mohunt whether occasions for- 
feiture.—If a Mohunt has been validly appointed, does he forfeit his 
rights by reason of his subsequent disability ? If by forfeiture is meant 
an ipso facto vacation of the office, the answer to the question would 
probably be in the negative but a disability may certainly be a ground 
_ for removal and whether it is such a ground or not, would depend, like 
all other matters relating to Mutts, upon the usages of the foundation. 


The question whether subsequent lunacy operates as vacating the 
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office of the head of the Mutt was raised and decided by the Madras 
= High Court in the well-known case of Vidyapurna v. Vidyanidhi2 In 
= this case the title of the plaintiff to the headship of a Mutt depended on 
_ the question as to whether on the date when the plaintiff was said to have 
been appointed, there was a vacancy in the office by reason of the 
— last head of the Mutt having become a lunatic. If the lunacy of the 
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Mohunt was a ground of forfeiture of his rights, the plaintiff would 
succeed in the suit assuming that the person who appointed him had the 
requisite authority to make the appointment. But if, on the other hand, 
there was no vacancy on account of the lunacy of the Mohunt, the 
plaintiff's suit would fail. The trial court held that there was no vacancy, 
even if the Mohunt had become insane and this decision was upheld by 
the High Court on appeal. In course of their judgments the learned 
judges (Sir Subramania Ayyar, A.C.J. and Bhashyam Aiyyanger, J.) who 
heard the appeal discussed elaborately the legal position of the head of 
the Mutt and held that the Mohunt was not a mere trustee but a 
corporation sole having an estate for life in the permanent endowments 
and absolute power over the income of the Mutt properties. This view 
of law regarding the position of the Mohunt cannot be held to be correct 
in view of the later pronouncements of the Judicial Committee which 
I have discussed already. But the decision itself may be supported on 
general grounds. A Mohunt has undoubtedly a larger amount of 
beneficial interest in the endowed properties than a shebait has got and 
as I have told you already there is no reason why Mohuntship should 
not be regarded as a property as shebaiti right is held to be. Divesting 
of rights after they become vested in a person is always discouraged by 
Hindu Law, and subsequent disability never occasions a forfeiture of 
property already inherited. On this ground it can be held that subse- 
quent lunacy would not operate as a forfeiture of the office. If the due 7 
discharge of the spiritual function of the office and the management and 
preservation of the endowment can be effected by some suitable agent, 
lunacy or, for the matter of that, any other physical or mental — 
may not affect the rights of the Mohunt. That was the view taken 
the learned Judges in the Madras case referred to above. But a gues 
may legitimately arise that although the temporal affairs of a e E — 
be managed by a representative, is it possible to delegate the spiritual 
duties of the Mohunt to another person ? A Mobunt primarily h S503 — 
perform the spiritual function of initiating people into the 1 4 
his religious cult; he is the proper person to ‘impart religious 
and minister to the spiritual wants of devotees anc _ disc 
these duties be performed by a deputy ? All that we 
lunacy by itself would not ipso facto ‘terminate 
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of a Mohunt from adopting a Chela and it was held that it might be a 
disqualification if the disease was of a virulent type. The same principle 
may be invoked in cases where the Mohunt contracts leprosy subse- 
quent to appointment. If it is of a virulent form and incapacitates him 
from performing his spiritual duties, it can certainly be considered to be 
a disqualification and may be a just ground for removal. 

7.96. Removal of Mohunt.—Not merely bodily disease and mental 
infirmity but acts of misappropriation and waste which are injurious to 
the interests of the institution or the leading of an immoral life or 
doing of an act which is contrary to the tenets of the religious sect or 
is against the usages of the institution, would be grounds for removal. 
The jurisdiction to remove managers is not a penal jurisdiction. It is 
a purely civil jurisdiction which the court exercises as ancillary to the 
duty to see that the trusts are properly executed.* Mere error of judgment 
cannot be a ground of dismissal; the misconduct must be of such a 
character that the removal of the Mohunt from the office is deemed 
necessary in the interests of the institution itself. In Annaji v. Narayan’, 
the management of an institution was found to be lax and improvident ; 
but not fraudulent or dishonest. The trustee asserted a claim“against 
the trust inconsistent with his legal position but it was admitted that he 
did it under a mistake. In these circumstances, it was held that no 
sufficient case for removal was made out. “When the court has nothing 
but mistake, while it gives directions for the better management in 
future, it refuses to visit with punishment what has been transacted in 
the past.” 


7.97. Wilful acts of mismanagement and misappropriation of trust 
funds, wrongful alienation of endowed properties, or pledging of endowed 
property for private purposes would ordinarily entail dismissal.? Besides 
this it would be an unpardonable offence if a Mohunt, who is bound by 
the vow of celibacy, marries and leads an immoral life. The principles 
which would guide the courts in such matters were thus laid down by 
Sesagiri Aiyyar, J. in Tiruvambala v. Manikkavachaka™” “Celibacy and 
a scrupulous avoidance of sexual indulgences are of the essence of the 
position held by these persons. Devotees of both sexes resort for 
initiation to them and it would cut at the root of the whole system if 
the heads of the mutts are permitted to live profligate lives. In the Narada 


Smriti it is stated TA ga fe ate: tad aa: HA waste aq’. This power 
possessed by the King is delegated to the courts; and when a clear 


5 Vide Perumal v. Saminath, I.L.R. 19 Mad. 498. 
6 _Tiruvengadath v. Srinivasa, 1.L.R. 22 Mad. 361, 364. 


7 +21 Bom. 556. 


— — Lewin's Law of Trust (8th Ed.) p. 936. 
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case is made out that a religious ascetic who ought to set an example of 
sexual purity is leading an immoral life, the courts will find no difficulty 
in dismissing him from office. But it does not follow that suspected 
immorality entails forfeiture. This would lead to complications and 
would encourage baseless insinuations. Until the accusation is openly 
made and found, the incumbent should not be disturbed from his office. 
The learned vakil has quoted no authority for the extreme condition 
that a forfeiture is incurred by an ascetic’s immoral conduct.” 


According to the usages prevalent in certain Sudra Mutts, the 
Mohunts are allowed to marry but even then immorality of other kind 
would be considered to be a disqualification.” 

7.98. Removal of a Mohunt can ordinarily be directed by court in 
an appropriate legal proceeding. But usages do exist where the right of 
appointment belongs to a particular religious brotherhood and the same 
brotherhood can exercise the right of dismissal also if the superior is 
found to be guilty of misconduct. In the case of Juro Ram Das v. 
Govinda Deb,” the question arose in respect of the Barpeta Satra in 
Assam, where the assembly of Samuha Bhaktas was held to have the 
right of appointing as well as of dismissing the high priest. The 
defendant respondent was the existing high priest who was alleged 
to have been removed by this assembly of Bhaktas and the plaintiff 
appellant elected in his place. It was held by the High Court that the 
removal was not legal and the learned Judges in course of their judgment 
laid down the essential requisites for validating a removal of this 
character. It was held that in such cases the qualifications of the voters 
who can exercise their votes for such purposes must, in the first place, 
be carefully ascertained. The qualifications may depend upon | thet = 
membership of the brotherhood, age, sex and residence. A- —— = 
may also arise whether an individual or a family is to be regarded as a 
unit for this purpose. In the second place, in order that the decision — = 
of members assembled at a meeting may be operative, it must have | e 
convened after sufficient notice and due proclamation. The decisic 
the majority must also be determined by reference to votes gi ve 
meeting and cannot be made to- depend — upon views 
subsequently in the course of a suit brought to contest 
the removal. “The — of quorum, it was stan e — 
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proof of the same, to outcast him when he would cease to be the head 
of the institution. 


XVI. PUBLIC AND PRIVATE MUTTS 


7.99. Private and Public Mutts.—A debutter endowment, as has 
been said already, can be either private or public. Does such distinction 
exist in the case of Mutt? As a matter of law, there is no reason why 
Mutts also could not be classified as public and private. A public 
trust is created for the benefit of the public generally or of a section 
thereof, which consists of an uncertain and indiscriminate body of 
persons. In a private trust the beneficiaries are a defined body of persons 
such as members of the family and the like. The formalities for the 
dedication of a Mutt which I have dealt with in the introductory lecture 
go to show that Mutts may be dedicated for the use of ascetic generally. 
If that is the case, such Mutts would be regarded as public institutions. 
Mutts have generally Sadavrats or arrangements for feeding and giving 
shelter to wayfarers and ascetics attached to them. They may also 
have temples to which the public is allowed access. Such circumstances 
might indicate the public character of the endowment, but nevertheless 
it is not impossible to have a private Mutt where the endowment is not 
intended to confer benefit upon the public generally, or even upon the 
members of a particular religious sect or order. Examples occur where 
the founder may grant property to his spiritual preceptor and his 
disciples in succession with a view to maintaining one particular spiritual 
_ family and for perpetuation of certain rites and ceremonies which are 
__ deemed to be conducive to the spiritual welfare of the founder and his 
~~ family. In such cases, the original grantor and his descendants are the 
ANS bhiyo persans interested in seeing that the institution is kept up for their 
ta “In cases like these, even if a few ascetics are fed occasiomally 
andal is erected during the hot season to supply drinking 

y pilgrims, they are not to be regarded as independent 
ch See of public can claim any direct interest. Such 
in pirate debutter as well.“ These observations 
>roval | n “taa Das v. Hargobind Singh," where 
ae conceive of a private Mutt, but that 
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given to the head of a Mutt for his personal benefit only. There is no 
intention in such cases to fetter the donees with any obligation in dealing 
with the gifts or to make them accountable in a court of law for their 
manner of dealing with them. Strictly speaking, these are not trust 
endowments at all. They are personal gifts to an ascetic which must 
be held to be his personal property. It is a misnomer to describe these 
gifts as Mutts at all. By private Mutts should be meant those institutions 
where the head or superior holds the property not on behalf of an 
indeterminate class of persons or a section of the public, but for a 
determinate body of individuals, namely, the family or descendants of the 
grantor. 


7.99A. Thus far I have discussed with you in detail the different 
legal questions associated with the two principal types of religious trust 
in Hindu Law known as debutter and Mutt. In the second and third 
lectures I have attempted to deal generally with all forms of religious 
and charitable trusts known to Hindu law and I have pointed out to you 
the essential requirements for their creation and the legal consequences 
flowing therefrom. You would remember that in Hindu Law charity and 
religion overlap each other and in fact charity is included in the wider 
conception of religion. Purely charitable trusts unconnected with 
religion are also to be found in various forms in Hindu law. Thus, 
trusts for establishing Dharamsalas, choultries, rest houses, schools, 
dispensaries, alms houses or for giving food and shelter to those who 
suffer from bodily infirmities are normal benefactions created by 
generous-minded Hindus. In most cases there are specific instruments 
of trust governing these dispositions. Even when there is no written 
document, institutions like schools, hospitals and dispensaries come 
under the supervision and control of the Education and Health Depart- 
ments of the State and are governed by special rules laid down by 
authority. Many foundations like Dharamsalas, choultries, rest houses — 
are seen even at the present day, the origin of which is not known and oe 
which are governed generally by usages of ancient origin. Dharamsalas, é 
choultries and other similar institutions as I have said already may. b be 
created under Hindu Law without any written instrument provided th 
essentials of a valid dedication are complied with. Usually ma 
and control of these institutions are vested in the founder or 
though occasionally instances are found where there is s 
a e P — _by the founder. As 
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7.100. In the succeeding chapters, I will take up for discussion the 
remedies for breaches of trust which are available to beneficiaries or 
persons interested in the different forms of religious or charitable trust, 
or which are enforceable by the State by virtue of its special jurisdiction 
as protector of all properties devoted to religious and charitable uses 
in the realm. 
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CHAPTER 8 


THE CONSTITUTION OF INDIA AND 
RELIGIOUS ENDOWMENTS 


8.1. Scope of the Chapter.—In this chapter. I propose’ to deal with 
the direct and indirect impact of the Constitution of India on the Hindu 
Law of Religious and Charitable Trusts. You will recall that I began 
my present lectures with the observation that religious and charitable 
trusts are found to exist, in some shape or other, in almost all the civilized 
countries and their origin can be traced primarily to the instincts of 
piety and benevolence which are implanted in human nature, The form 
and nature of these trusts undoubtedly differ according to the spiritual 
and moral ideas of different nations, and even among the same people, 
the ideas are seen to vary—often to a considerable extent—at different 
stages of their religious and political history. I then added that, during 
the course of my lectures, it would be my endeavour to discuss with you 
the different aspects of the law relating to religious and charitable trusts 
among the Hindus as it is administered at the present time in India (p. 1). 
So far, I have attempted to deal with the different facets of this problem 
in different chapters. Now, I propose to deal with the effect of the 
relevant provisions of the Constitution of India on the subject under 
discussion. 

8.2. Before I proceed to deal with this aspect of the problem, it 
may, I think, not be inappropriate to make some general observations 
which, though not strictly relevant to the topic, may afford the necessary 
background for a proper appreciation of the effect of the relevant pro- 
visions of the Indian Constitution. Religious and charitable trusts are, 
as I have already observed at the outset, traceable primarily to instincts 
of piety and benevolence which are implanted in human nature ; and: it 
is hardly necessary to emphasise that these human instincts of piety and 
benevolence are, on the last analysis, referable to the religious beliefs of 
the individuals concerned. Religion, thus, is the ultimate basis of the 
concepts that lead to the foundation of religious and charitable trusts. 


8.3. Dharma: its Vedic meaning—Kane’s view.—Let us, therefore, 
ask ourselves what does “dharma mean according to the Hindu concept ? 
It is remarkable that the word ‘dharma’, which for ages has meant religion, 


l The entire chapter has been rewritten afresh in the 4th edition. 
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did not have that meaning in the Vedic times and, as is well known, the 
Vedas constitute the very foundation of Hindu religion, philosophy and 
ethics. According to Dr. Kane, ‘dharma’ is one of those Sanskrit words 
that defy all attempts at an exact rendering in English or any other tongue. 
That word has passed through several vicissitudes. In the hymns of the 
Rigveda, the word appears to be used either as an adjective or a noun 
(in the form dharman, generally neuter) and occurs at least 56 times 
therein. It is very difficult to say what the exact meaning of the word 
‘dharma’ is in the most ancient period of the Vedic language. The word 
is clearly derived from the root dhr (to uphold, to support, to nourish). 
In a few passages, the word appears to be used in the sense of “upholder 
or supporter or sustainer” as in Rg. 1, 187.1 and X, 92.2. Im these two 
passages and in Rg. X. 21.3, the word ‘dharma’ is clearly masculine. In 
all other cases, the word is either obviously in the neuter or presents a 
form which may be either masculine or neuter. In most cases the 
meaning of dharman is “religious ordinances or rites” as in Rg. 1.22. 
18, V. 26.6. VIII. 43.24, IX. 64.1. & C. In some passages this sense of 
“religions rites’ would not suit the context, e.g. in IV. 53.3, V. 63.7, 
VI. 70.1, VII. 89.5. In these passages the meaning seems to be ‘fixed 
principles or rules of conduct’. 


8.4. Argument of Attorney- General. —In the Aitareya-Brahmans, the 
word ‘dharma’ seems to be used in an abstract sense, viz., ‘the whole 
body of religious duties’. In the Chhandogya-Upanishad (2.23), there is 
an important passage bearing on the meaning of the word ‘dharma’ ; there 
are three branches of dharma, one is (constituted by) sacrifice, study and 
charity (i.e. the stage of householder); the second (is constituted bh) 
austerities (i.e., the stage of being a hermit); the third is the Brahaman- 
oarin dwelling in the house of his teacher and making himself stay with 
the family of the teacher till the last; all these attain to the worlds of 
meritorious men; one who abides firmly in Brahman attains immortality. 
It will be seen that in this passage the word ‘dharma’ stands for the 
peculiar duties of the ashramas. The foregoing brief discussion establishes 
how the word ‘dharma’ passed through several transitions of meaning 
and how ultimately its most prominent significance came to be the 

— privileges, duties and obligations of a man, his standard of conduct as 
* a mem ember of the Aryan community, as a member of one of the castes, 
a are — in a particular stage of life.? 

ee egg. - Radhakrishnan’s views.—The Vedas, according to Dr. 
rish hnan, are the earliest documents of the human mind that we 
= we all know that there are four Vedas—Rigveda, Yajurveda, 
a a and- inga aa a E first three agree not only in their 
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names from and language, but also in their contents. Of them, the 
Rigveda is the chief. The inspired songs which the Aryans brought with 
them from their carlier homes into India as their most precious posses- 
sion were collected in response to a prompting to treasure them up 
particularly when the Aryans met large numbers of the worshippers of other 
gods in their new country. The Rigveda is that treasure. Each Veda 
consists of three parts known as Mantras, Brahmanas and Upanishads. 
The collection of the mantras or the hymns is called the Samhita. 
The Brahmanas include the precepts and religious duties. The Upanishads 
contain the intellectual background of the whole of the subsequent 
thought of the country. 


A study of the hymns of the Rigveda is thus indispensable for any 
adequate account of Indian thought. Whatever we may think them to 
be—half-formed myths or crude allegories, obscure gropings or immature 
compositions—still they are the sources of the later practices and philo- 
sophies of the Indo-Aryans and their study is necessary for a proper 
understanding of the development of subsequent thought. 

Pictet maintains that the Aryans of the Rigveda held beliefs in 
monotheism, however vague and primitive it might be. Both and 
Dahananda Sarasvati, the founder of the Arya Samaj, agree with this 
view. Ram Mohan Roy considers the Vedic gads to be “the allegorical 
representations of the attributes of the supreme Deity. According to 
others, Bloomfield among them, the hymns of the Rigveda are sacrificial 
compositions of a primitive race which attached great importance to 
ceremonial rites. Bergaigne holds that they were all allegorical. Auro- 
bindo Ghosh, the great Indian scholar mystic, is of the opinion that the 
Vedas are replete with suggestions of secret doctrines and mystic philo- = 
sophies. He looks upon the gods of the hymns as symbols of the 
psychological functions. Surya signifies intelligence, Agni will, and Soma — 
feeling. The Veda to him is a mystery religion corresponding to the — 
Orphic and Eleusinian creeds of ancient Greece. While we find the = 
progress from the worship of outward nature powers to the spirituz = 
religion of the Upanishads easily intelligible according to the law o A 
normal religious growth—man everywhere on earth starts with the external 
and proceeds to the internal—the Upanishads do not care for 

: PA 
nature worship, but only develop the suggestions of the hig] 
contained in the Vedas. This interpretation is in entire ha 
the modern historical method and the method and the — 
early human culture, and accords | wells with the c clas 
put forth by Sayana. | A se tee ee 
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such thing as a beginning in the history of ideas, and we have to start 
somewhere. We may begin with the identification of the Vedic gods 
in some of their aspects with certain forces of nature, and point out 
how they were gradually raised to moral and superhuman beings. The 
earliest seers of the Vedic hymns delighted in sights of nature in their 
own simple unconscious way. Being essentially of a poetic temperament, 
they saw the things of nature with such intensity of feeling and force of 
imagination that the things became suffused with souls. They knew 
what it was to love nature, and be lost in the wonders of dawn and 
sunrise, those mysterious processes which effect a meeting of the soul and 
mature. To them nature was a living presence with which they could 
hold communion. Some glorious aspects of nature became the windows 
of heaven, through which the divine looked dawn upon the godless earth. 
The moon and the stars, the sea and the sky, the dawn and the nightfall 
were regarded as divine. This worship of nature as such is the earliest 
form of Vedic religion. 


8.6. Vedic gods.—In the Rigveda. the gods mentioned are: Varuna, 
the god of the sky ; Mitra, the companion of Varuna, is generally invoked 
along with Surya, the sun; Savitr, celebrated in eleven entire hymns, is 
also a solar deity. Pusan is another solar god. Asvina are invoked in 
about fifty hymns and in parts of many others. They are literally 
horsemen. Aditi, from whom the several gods called Adityas are born, 
literally means “unbound or unlimited”. It appears to be a name for 
the invisible, the infinite which surrounds us on all sides, and also stands 
for the endless expanse beyond the earth, the clouds and the sky. Soma 

—— the god of inspiration, the giver of immortal life. Parjanya was the 
_ Aryan sky god. He seems to have become Indra after the Aryans entered 
— for Indra is unknown to the other members of the Aryan family. 
Later, these gods made room for other gods, such as Brahma, Vishnu 
amd Mahesh: and, in the Puranic period, a large number was added to 











= — was that ‘dhe preached tr Philosophy in 
ple unlike the texts of the Vedic religion which 


Se e 


for the elite of the community. They pro- 
fices — the importance of — 





RELIGION 393 


appropriate background for the study of the law pertaining to Hindu 
religious and charitable trusts because as I have already pointed out, 
during the course of the previous lectures, these endowments are made 
in the names of temples of different gods as well as mutts and monasterics 
which are places where religious instruction is imparted. 

As Toynbee has observed? : 


“In this mysterious universe, there is one thing of which Man can 
feel certain. Man himself is certainly not the greatest spiritual presence 
in the universe. He understands the universe only partially, he can 
control it only slightly ; and manifestly he did not bring it into existence. 
His own presence in the universe is, for him, an accomplished fact which 
has not come about through any choice or act of his”. 


8.9. Religion; its etymology and usual characteristics—The word 
‘religion’ is derived from the Greek prefix “re” and the Greek “elego” 
(respect). The etymology is useful as emphasising the aspect of venera- 
tion. The essence of religion is the concept that there is something 
sacred that requires to be reflected in conduct or worshipped or explored. 
The concept manifests itself in ritual, worship and theology. 


Ritual action finds especially a wide variety of form, but is invariably 
hedged by the traditional prescriptions, usually symbolising some concept. 
For example, the Christian ceremony of the Mass is supposed to repeat 
the original action of Christ, and each time the Mass is celebrated, the 
ritual is held to reproduce the same thing—the change of bread and 
wine into the body and blood of Christ. ae 


8.10. Religion: the views of other scholars.—According to A. N. = 
Whitehead, ritual found the first place among the four aspects or factors 
of eon) These factors are—‘ritual, emotion, belief and rationali- 
sation’’—in that historical order.“ Le 
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The mystic element is the basis of most religious wantin and ritua — 
German philosopher Rudolf Otto emphasised the non-rational nature « of 
religious cx perecnte A postulated the existence, within man, of i th 
essence of “numinous”, that is, man becoming aware of the pr esence 
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There are certain characteristic forms of human activity and belief 
which are commonly recognised as religious : worship, separation of the 
sacred from the profane, belief in the soul, belief in Gods or God, 
acceptance of supernatural revelation, and quest for salvation.® 

8.11. Max Muller’s Theory.—Comparative philology, through one of 
its most illustrious investigators, Max Muller (1923-1900), founded the 
study of comparative religion. The central thesis of Max Muller’s theory 
is that religion arises out of myths and cults which were based upon an 
original personification of natural phenomena. This theory is supported 
primarily by philological considerations derived from a study of Sanskrit 
and Vedic literature 

According to Max Muller, the personification of the sun, sky, moun 
tains, and rocks was the foundation of the earliest known cults. This is 
the “physical” stage of religion.” The “anthropological” stage is the 
next. [he second stage is the development of ancestor worship out ol 


the original nature worship. The third stage described pre Max Maulle: 
is designated “psychological”. In this stage, man further refines his 


ideas of the controlling forces of the universe to a non-physical and 
non-human theistic conception. The major monotheistic traditions are, 
according to Max Muller, representative of this last stage in religious 
development. 

8.12. Broad perspectives of the Constitution on Religion.—Having 
thus briefly indicated the nature of the concept of religion in the abstract, 
with particular reference to the religion of which the Vedas constitute 
the foundation of Hindu religion, let me turn to the broad perspective 
of the impact of the Indian Constitution on the theme of my discussion. 
It is mecessary to emphasise at this stage that this broad perspective is 
intended to give you a general picture of the impact of the Indian Cons- 
titution which would be considered in greater details later. In adopting 
this procedure, a certain amount of repetition is inevitable ; but I thought 
it would be better if I first give a picture about the general perspective 
of the philosophy of the Indian Constitution relevant to our discussion 
before I proceed to deal in detail with the case-law which has considered 
the effect of those provisions. 

The first feature of the Indian Constitution to which reference must 
be made at the outset is that the Constitution adopted by the Indian 
Republic on the 26th November, 1949—the Constitution which finally 
became the law of laws of this country—constituted India into a 
Sovereign Democratic Republic which, inter alia, is secular in characier. 
‘The word ‘secular’ was not included in the Preamble of the Constitution 
“when it was adopted ; but, now, it has been expressly added along with 


- e word ‘socialist’. — 


i a 6 Encyclopaedia Americana, Vol. 23, p. 342. 
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The concept of secularism was born in Christian Europe as a protest 
against the domination of the Church. Christian Church in Europe 
claimed supremacy over the secular Government and there was a conflict 
between the secular powers and the Church. It was this conflict which 
gave rise to the concept of secularism. This concept in its modern form 
was articulately expressed by G. L. Holyoake, who was an associate of 
Charles Bradlaugh. Holyoake published his book called “Principles of 
Secularism” in 1859. The principles enunciated by Holyoake received 
the approval of the famous liberal political philosopher J. S. Mill. These 
principles presumably flawed from the theories of the Utilitariams ana 
from Bentham’s “Principles of Legislation”, formulated in the 18th century. 
The Utilitarians believed that politics and law had a moral base and 
they sought to serve the welfare of the human race through democratic 
liberal channels, the ideal being to attain the “greatest happiness of the 
greatest number”. The analysis made by Holyoake while enunciating 
the principles of secularism would suggest that there may conceivably be 
a conflict between religion and secularism. 

8.14. Brief history of secularism in Christian countries.—The history 
of the conflict between the State and the Church in Christian countries 
shows that it was assumed that religion and the State functioned in two ~— 
basically different areas of human activity.. “It is not the function of the - 
State to promote, regulate, direct, or otherwise interfere in religion. 
Similarly, political power is Outside the scope of religion’s legitimate 
aims”. The rise of Christianity inevitably produced a new pattern of — 
relationship with which the ancient world was familiar. It raised the 
problem of the relationship between the Church and the State, From 
the very beginning, “Christianity recognised and brought a basic duality— _ 
the spiritual and temporal, each with its appropriate loyalties’. This 
led to the well-known doctrine “Render therefore unto Caesar the things 
that are Caeser’s ; and unto God the things that are God's.” In course of : 
time the Christians’ loyalty to the State came into conflict with — their 
loyalty to God, and in consequence the devout Christians -were no eae 
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State. It is this conflict which ultimately led to the theory that secularism 
and religion cannot go together. It is in the background of this historical 
conflict between the Church and the State that the theory of secularism 
was pronounced by Holyoake. Since this was the background of the 
origin of secularism in the Christian world, secularism became negative 
in character and was, in substance, anti-God, anti-Church and anti- 
religion. 

8.16. : Indian secularism.—It is necessary to emphasise that secula- 
1ism, as enshrined in the relevant provisions of the Constitution, does 
not at all believe in this conflict and is neither anti-God nor anti-religion. 
At the same time, the Republic of India has no official religion of its 
own. It tolerates all religions. It guarantees freedom to all religions 
which are practised in India and treats each ohe of them with equal 
respect. Though Hindus constitute a large majority in India, Hinduism 
is not the State religion of India. 


Thus, the Indian doctrine of secularism is fundamentally and radi- 
cally different from the doctrine of secularism advocated in the Christian 
world, and it is positive in character inasmuch as it does not favour any 
religion in preference to another, but treats all religions alike. It is in 
the light of this theoretical position that one must read the relevant 
provisions of the Constitution which deal with secularism. These pro- 
visions are Arts. 25 to 28. These Articles read thus : 


«25. (1) Subject to public order, morality and health and to the 
other provisions of this part, all persons are equally entitled to freedom 
of conscience and the right freely to profess, practise and propagate 
— 

= (2) Nothing in this article shall affect the operation of any existing 
= = Jaw or prevent the State from making any law— 


= ga ate regulating or restricting any economic, financial, political or 
. - F other — activity which may be associated with religious 
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(a) to establish and maintain institutions for religious and chari- 
table purposes ; 
' . . 
(b) to manage its own affairs in matters of religion ; 
(c) to own and acquire movable and immovable property ; and 
(d) to administer such property in accordance with law. 


27. No person shall be compelled to pay any taxes, the proceeds of 
which are specifically appropriated in payment of expenses for the 
promotion or maintenance of any particular 1eligion or religious denomi- 
nation. 


28. (1) No religious instruction shall be provided in any educa- 
tional institution wholly maintained out of State funds. 


(2) Nothing in clause (1) shall apply to an educational institution 
which is administered by the State but has been established under any 
endowment or trust which requires that religious instruction shall be 
imparted in such institution. 


(3) No person attending any educational institution recognised by 
the State or receiving aid out of State funds shall be required to take 
part in any religious instruction that may be imparted in such institution 
or to attend any religious worship that may be conducted in such institu- 
tion or in any premises attached thereto unless such person or, if such 
person is a minor, his guardian has given his consent thereto.” 


8.17. Broad features of the relevant articles.—I do not, at this stage. 
propose to go into a detailed examination of these articles. That task 
will be attempted later when I deal with the cases dealing with the 
problems raised under these articles. There are, however, some broad 
features of these articles which it is essential to emphasise in order to 
have a broad perspective of the picture. I am trying to give you that 
perspective at this stage. The right to freedom of religion is, under 
Art. 25(1), subject to public order, morality and health and to the other 
provisions of this part (Part III). In other words, if the right freely to 
profess, practise or propagate religion, which is a fundamental right 
under Art. 25, conflicts with public order, morality and health or with 
the other provisions of Part III, it must yield to the latter; and that 
clearly amounts to the doctrine that public order, morality and health 
as well as other fundamental rights are paramount, and religions prac- 
tised in India are, in that sense, subordinate to those rights and cannot 
be repugnant to them. Attempts will naturally have to be made to 
reconcile religion with fundamental rights; but if conflict between the 
two cannot be avoided, it is the fundamental rights that prevail and not 
the profession, practice and propagation of religion. 


Similarly, the right to freedom to manage religious affairs is subject 
to public order, morality and health, which means that the considerations 
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mentioned in the preamble to this article override the freedom to 
manage religious affairs. 

It is remarkable that under Article 26(d) the right to administer 
property of the trust has to be exercised in accordance with law which 
means the ordinary law passed by the Central or the State legislatures. 

Under Article 27, no taxes can be levied by the Centre or the State 
the proceeds of which are specifically appropriated in payment of expenses 
for the promotion or maintenance of any particular religion or religious 
denomination. This means that, though no taxes can be imposed in 
favour of any religion or religious denomination, it would be open to 
the State to levy taxes for the benefit of all religions and religious demomi- 
nations and that is an important factor to bear in mind. 


8.18. Freedom as to attendance.—The provision contained in Article 

28 in regard to freedom as to attendance at religious instruction or 
religious worship in educational institutions clearly brings out the positive 

but neutral attitude of the Constitution towards all religions. The 
scheme of Article 28 shows that, as a rule, no religious instruction shali 

be provided in any educational institution wholly maintained out of 
State funds; that is sub-clause (l) of Article 28. Having thus categori- 
cally prohibited the imparting eof religious instruction in educational 
institutions wholly maintained out of State funds, sub-clause (2) proceeds 

to lay down that nothing in sub-clause (1) will apply to an educational 

= institution which is administered by the State, but has been established 
under an endowment or trust which requires that religious instruction 
shall be imparted in such institution. This provision shows how the 
Constitution treats with respect the endowments or trusts which have 
=i. established educational institutions and which require that religious 
= instruction shall be imparted in such institutions. This clause illustrates 
the neutrality of the Indian Constitution in regard to religion and 
— emphasises the point that it is neither anti-religion nor pro-religion as 
= such. Clause (3) prohibits compulsion to take part in religious instruction 
_ that may be imparted in any educational institution, or to attend any 
religious worship that may be conducted in such institution or in any 
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By this article, an annual payment, therein specified, is constitutionally 
guaranteed to certain Devaswom Funds; and that means that the wall of 
separation between religion and State, which the American Constitution 
recognises, is not rigidly recognised by our Constitution. 

8.20. Secularism under the Indian Constitution.—Thus, it would 
be safe to say that our Constitution is neither anti-God nor anti-religion 
but treats all religions with respect. It also treats with respect all citizens 
who do not believe in any religion at all. In other words, towards 
religion and the religious attitudes and approach of citizens, the Indian 
Republic by the provisions of its Constitution can be literally and truly 
described as neutral. It does not interfere with or seek to encroach upon 
the liberty cither of those who are religious-minded or of those who do 
not believe in religion one way or the other, so long as either the religious 
or the non-religious citizens do not contravene the specific constitutional 
provisions to which Articles 25 and 26 respectively refer. Secularism 
under the Indian Constitution is thus a positive concept and not negative 
in character. It recognises the relevance and validity of religion in human 
life, though it does not shut its eyes to the fact that many people who are 
moral and ethical in character do not believe in any religion at all. I 
may add that this special aspect of Indian secularism is wholly consistent 
with the basic character of Hindu philosophy. Hindu philosophy does 
not treat anyone as a heretic merely because he does not believe in any 
religion nor does it believe that any particular religion has the monopoly 
of religious truth. Hindu religion is, as many Hindu thinkers have des- 
cribed, incapable of easy definition ; it does not fall in the traditional — 
pattern of other religions; it is a broad comprehensive forward-looking 
way of life.’ The worship of different deities and trusts created in favour ž 
of them are as much a part of Hindu religion as non-belief in any deity 
by any of the Hindus. It is in the background of this theoretical basis — — 
of Hinduism that we must consider the impact of the Constitution | ae 
the Hindu law of religious and charitable trusts. == 
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judgment, the learned Judge had occasion to consider the meaning olf 
the expression “‘affairs of religion”. In doing so, he quoted the following 
observations of Latham, C.J., of the High Court of Australia (who was 
dealing with the provisions of section 116 of the Australian Constitution 
which, inter alia, forbids the Commonwealth to prohibit the “free exer- 
cise of any religion”), and described them as “weighty observations” 

“It is sometimes suggested in discussions on the subject of freedom 
of religion that, though the civil Government should not interfere with 
religious opinions, it nevertheless may deal as it pleases with any acts 
which are done in pursuance of religious beliefs without infringing the 
principle of freedom of religion. It appears to me to be difficult to main- 
tain this distinction as relevant to the interpretation of section 116. The 
section refers in express terms to the exercise of religion, and therefore 
it is intended to protect from the operation of any Commonwealth laws 
acts which are done in the exercise of religion. Thus the section goes far 
beyond protecting liberty of opinion. It protects also acts done in 
pursuance of religious belief as part of religion.” 

Having referred to these observations, the learned Judge observed : 

“These observations apply fully to the protection of religion as 
guaranteed by the Indian Constitution. Restrictions by the State upon 
free exercise of religion are permitted both under Articles 25 and 26 on 
grounds of public order, morality and health. Clause (2)(a) of Article 
25 reserves the right of the State to regulate or restrict any economic, 
financial, political and other secular activities which may be associated 
with religious practice and there is a further right given to the State by 
sub-clause (b) under which the State can legislate for social welfare and 

reform even though by so doing it might interfere with religious 

_ practices.” 
8722. Scope of religion how determined—view of Mukherjea, J.— 
- Then the learned Judge referred to the argument of the learned Attorney- 
“General that the effect of Article 25, clause (2)(a) was that all secular 
— activities, which may be associated with religion but do not really con- 
=e i an essential part of it, are amenable to State regulation. Rejecting 
= — argument, the learned Judge observed that “‘the contention formulated 
n suc — conan emgar we think, be supported” ; and he gave the 
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fact that they involve expenditure of money or employment of priests 
and servants or the use of marketable commodities would not make 
them secular activities partaking of a commercial or economic charac- 
ter; all of them are religious practices and should be regarded as 
matters of religion within the meaning of Art. 26(b). What Article 
25(2)(@) contemplates is not regulation by the State of religious 
practices as such, the freedom of which is guaranteed by the Con- 
stitution except when they run counter to public order, health and 
morality, but regulation of activities which are economic, commercial 
or political in their character though they are associated with reli- 
gious practices.” 


8.23. Having thus rejected the learned Attorney-General’s argument, 
Mukherjea, J., referred to some American and Australian decisions, and 
concluded that “both in the American as well as in the Australian 
Constitutions the right to freedom of religion has been declared in 
unrestricted terms without any limitation whatsoever. Limitations, there- 
fore, have been introduced by courts of law in these countries on grounds 
of morality, order and social protection, An adjustment of the competing 
demands of the interests of the Government and constitutional liberties 
is always a delicate and a difficult task and that is why we find difference 
of judicial opinion to such an extent in cases decided by the American 
courts where questions of religious freedom were involved. Our Con- 
stitution-makers, however, have embodied the limitations which have been 
evolved by judicial pronouncements in America or Australia in the 
Constitution itself and the language of Articles 25 and 26 is sufficiently 
clear to enable us to determine without the aid of foreign authorities 
as to what matters come within the purview of religion and what do 104 1 5 =e 
As we have already indicated, freedom of religion in our Constitution — — 
is not confined to religious beliefs only; it extends to religious practic SASE 
as well subject to the restrictions which the Constitution itself has la 
down. Under Article 26(b), therefore, a religious denomination — or 
organisation enjoys complete autonomy in the matter of deciding as : 
what rites and ceremonies are essential according to the tenets of t 
‘religion they hold and no outside authority has any — to 
tere with their decision in such matters.” (Pp. 1028-29). 


8.24. The learned Judge was clearly of the opinion E 
“may not — lay down a “code of ethical rules for its followers 19 
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same court in Mahant Sri Jagannaih Ramanuj Das v. State of Orissa” 
which was decided on the same date as the earlier case. 
8.25. Venkatarama Aiyar, J.s view.—In Sri Venkataramana Devaru 
v. State of Mysore,* Venkatarama Aiyar, J. speaking for the court, 
observed that it was settled that matters of religion in section 26(d) 
include even practices which are regarded by the community as part of 
its religion ; and, in support of this statement, the learned judge referred 
ta the observations of Mukherjea, J., which I have already cited. 
8.25A. View in Durgah Committee.—In the Durgah Committee, 
Ajmer v. Syed Hussain Ali, the court had occasion to consider the validity 
of the enactment passed by the State legislature (Rajasthan Act 36 of 
1955) for administration and management of the property of the tomb 
of Hazrat Khwaja Moin-ud-din Chishti of Ajmer. One of the points which 
the court had incidentally to consider was the interpretation of the expres- 
sion “manage its own affairs in matters of religion” occurring in Art. 26(đ). 
The judgment referred to the views expressed by Mukherjea, J. in the 
Commissioner, Hindu Religious Endowments, Madras (supra), and those 
expressed by Venkatarama Aiyar, J. in Sri Venkataramana Devaru 
(supra), and said : 
“Whilst we are dealing with this point, it may not be out of place 
incidentally to strike a note of caution and observe that in order 
that the practices in question should be treated as a part of religion 
they must be regarded by the said religion as its essential-and integral 
part; otherwise even purely secular practices which are not an 
essential or an integral part of religion are apt to be clothed with 
= a religious form and may make a claim for being treated as religious 
tices within the meaning of Art. 25(1). Similarly, even practices, 
though religious, may have sprung from merely superstitious beliefs 
and may in that sense be extraneous and unessential accretions to 
ion itself. Unless such practices are found to constitute an 
es Entia] and integral part of a religion, their claim for the pro- 
e ction under Art. 26 may have to be carefully scrutinised ; in other 
, the Brereton must be confined to such religious practice as 
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and observed : “In deciding the question as to whether a given religious 
practice is an integral part of the religion or not, the test always would 
be whether it is regarded as such by the community following the religion 
or not.” This formula may in some cases present difficulties in its 
operation. Take the case of a practice in relation to food or dress. If 
in a given proceeding, one section of the community claims that while 
performing certain rites white dress is an integral part of the religion 
itself, whereas another section contends that yellow dress and not the 
white dress is the essential part of the religion, how is the court going 
to decide the question ? Similar disputes may arise in regard to food. 
In cases where conflicting evidence is produced in respect of rival con- 
tentions as to competing religious practices, the court may not be able 
to resolve the dispute by a blind application of the formula that the 
community decides which practice is an integral part of its religion, 
because the community may speak with more than one yoice and the 
formula would, therefore, break down. ‘This question will always have 
to be decided by the court and, in doing so, the court may have to enquire 
whether the practice in question is religious in character and if it is, 
whether it can be regarded as an integral or essential part of the religion, 
and the finding of the court on such an issue will always depend upon the 
evidence adduced before it as to the conscience of the community and 
the tenets of its religion. It is in the light of this possible complication 
which may arise in some cases that this court struck a note of caution 
in the case of the Durgah Committee, Ajmer v. Syed Hussain Ali 

8.27. Regulation of purity secular matter.—In this connection, it 
cannot be ignored that what is protected under Articles 25(1) and 26(b) 
respectively are the religious practices and the right to manage affairs in 
matters of religion. If the practice in question is purely secular or the 
affair which is controlled by the statute is essentially and absolutely 
secular in character, it cannot be urged that Article 25(1) or Article 26(b) — 
has been contravened. The protection is given to the practice of - 
religion and to the denomination’s right to manage its own affairs in. = 
matters of religion. Therefore, whenever a claim is made on ‘behal tea 
an individual citizen that the impugned statute contravenes aE y la: 
mental right to pracfise religion or a claim is made on- abe a 
denomination that the fundamental right guaranteed to l 
its own affairs in matters of religion is., contravened, itis 
consider whether the practice in question is — on at 
respect of which the right of management is d ti 
travened are — in matters of religion. akin a 
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8.28. Cases where religious and secular matters are mixed up.— 
It is true that the decision of the question as to whether a certain 
practice is a religious practice or not, as well as the question as to 
whether an affair in question is an affair in matters of religion or not, 
may present difficulties because sometimes practices, religious and 
secular, are inextricably mixed up. This is more particularly so in 
regard to Hindu religion because, as is well known, under the provisions 
of ancient Smritis, all human actions from birth to death and most of 
the individual actions from day to day are regarded as religious in 
character. As an illustration, we may refer to the fact that the Smritis 
regard marriage as a sacrament and not a contract. ‘Though the task of 
disengaging the secular from the religious may not be easy, it must 
nevertheless be attempted in dealing with the claims for protection under 
Arts. 25 (1) and 26 (b). If the practice which is protected under the 
former is a religious practice, and if the right which is protected under 
the latter is the right to manage affairs in matters of religion, it is 
necessary that in judging about the merits of the claim made in that 
behalf the court must be satisfied that the practice is religious and the 
affair is in regard to a matter of religion. In dealing with this problem 
under Articles 25 (1) and 26 (b), Latham, C.J.’s observation in Adelaide 
Company of Jehovah’s Witnesses Incorporated v. The Commonwealth, 
that “what is religion to one is superstition to another’, on which 
Mr. Pathak relies, is of no relevance. If an obviously secular matter is 
dlaimed to be matter of religion, or if an obviously secular practice is 
alleged to be a religious practice, the Court would be justified in reject- 
ing the claim because the protection guaranteed by Article 25 (1) and 
Article 26 (b) cannot be extended to secular practices and affairs in 
regard to denominational matters which are not matters of religion, and 
OTE o a claim made by a citizen that a purely secular matter amounts to a 
— “religious practice, or a similar claim made on behalf of the denomination 
; thata purely secular matter is an affair in matters of religion, may have 
— to be rejected on the ground that it is based on irrational considerations 
oe and cann cannot attract the provisions of Article 25 a) or Article 26 (b). This 
aspect of the matter must be borne in mind in dealing with the true 
os — effect of Article 25 (1) and Article 26 (b). 
= Modification of Mukherjea, J.’s view.—Thus, the interpretation 
* ‘manage affairs in matters of religion” as enunciated 
— Sa somewhat modified" by the subsequent 
“Co rt. Ifa dispute : arises between the parties, professing 
gion, as s to wh ether any Practice is a part of their religion 
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by the court in the light of the material adduced by both the parties to 
the dispute. The formula that affairs or practices which are regarded 
by the community as an integral part of any religion are protected under 
Artide 26 may not work if a dispute arises between members following 
the same religion as to whether any particular practice or affair is an 
essential part of their religion or not; that, in substance, appears to be 
the present position according to the recent decisions of the Supreme 
Court. 


8.30. As I will later point out, the fundamental rights guaranteed 
to religious denomination by Article 26 (d) to administer its property in 
accordance with law has consistently been interpreted to mean in accor- 
dance with civil law as enacted by the State or the Central Legislature 
and not a traditional law which the religious denomination might have 
been following before the enactment of the relevant civil law. 


8.31. Case of excommunication.—There is one more point to which 
I wish to fefer in giving you the broad perspective of the extent as well 
as the limitations of the fundamental rights to religion guaranteed by 
the relevant articles. It appears that in 1952, a serious controversy arose 
in Bombay in regard to the validity of some of the sections of the Bombay 
Prevention of Excommunication Act (Bombay Act 42 of 1949). Section 
3 of this Act provided that notwithstanding anything contained in any 
law, custom or usage for the time being in force, to the contrary, no 
excommunication of a member of any community shall be valid or shall 
be of any effect. The religious Head of the Dawoodi Bohra Community 
in Bombay claimed the religious right to excommunicate any of his 
followers for reasons which the traditional law of the Bohras recognised è O 
as valid. Accordingly, he did exercise that right against certain indivi- 
duals; and that gave rise to the dispute as to the validity of section 3 of | 
the impugned Act. — 


ae -7 de 


8.32. Bombay case.—When this dispute — the Bombay High — 
Court in Syedna Taher Saifuddin v. Tyebbhai Moosaji Koicha,” — Der 
court rejected the contention urged in support of the action of the aele) 
gious head of the Bohra community that the right to excommunicate vas 
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is religious faith and belief. If religious practices run counter to 
public order, morality, health or a policy of social welfare upon which 
the State has embarked, then the religious practices must give way 
before the good of the people of the State as a whole”. In making 
these observations, Chagla, C.J. followed an_ earlier decision of the 
Bombay High Court in State of Bombay v. Narasu Appa Mali.* 


8.33. Supreme Court Judgment—Majority view.—This earlier deci- 
sion of the Bombay High Court does not appear to have been challenged 
by the religious Head of the Bohra community in the case under dis- 
cussion. However, the dispute came before the Supreme Court in Sardar 
Syedna Taher Saifuddin Saheb v. State of Bombay.’ In this case, the 
majority decision was that section 3 of the impugned Act was invalid, 
inasmuch as it purported to interfere with the religious practices of the 
Bohra community, and that the right to excommunicate was an integral 
part of the religious practice of that community. Sinha, C.J., however, 
iook a contrary view and held that section 3 was valid. According to 
him, the impugned Act had, for its purpose, the fulfilment of individual 
liberty of conscience guaranteed by Article 25 (1) and sought to implement 
Article 17 of the Constitution in attempting to save an excommunicated 
person from virtually becoming an untouchable in his community and 
its constitutional validity could not, therefore, be questioned. 


With respect, I am inclined to agree with the view taken by the 
Bombay High Court, which was in substance the same as that to which 
Sinha, C.J., gave expression in his well-considered minority judgment. 
ae. briefly the reasons are as follows : 


 (® Excommunication is not purely a matter of religion. It has 
important repercussions on civil rights. 


(b) It can hardly be denied that the jurisdiction of courts is not 
excluded where a suit of a civil nature is instituted. Broadly speaking, 
where a civil right is in dispute, the suit is regarded as the suit of a civil 
nature within the meaning of section 9 of the Code of Civil Procedure, 1908, 

= even though religious questions may have to be decided. It would be 
= legitimate to draw assistance from the judicial decisions under that section 
_ in deciding whether a particular matter is exclusively of a religious 
character, or whether it involves issues of civil rights for the purposes of 
— — 25 to Bee. 
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aspect interferes with the conduct of affairs by heads of religious institu- 
tions or by those who preside over the governance of a particular reli- 
gious sect. In fact, it is precisely because some interference with such 
conduct may result that an express power was conferred to regulate the 
secular aspect. The argument that the expression “affairs in matters of 
religion” covers everything and every activity which, in fact, is carried on 
by a religious institution or sect, would render the saving in the cons- 
titutional provisions futile. 


(d) It would be appropriate to point out while discussing this 
question that the Constitution lays great emphasis on the aspect of social 
reform. In regard to matters concerning Hindus, it specifically indicates 
that measures of social reform deserve special protection. Though the 
text of those provisions is confined to social reform applicable to Hindus, 
those provisions afford an indication of the dichotomy which the framers 
of the Constitution had in mind between essentially religious matters on 
the one hand and secular matters on the other, and it is a legitimate 
view to take that measures by way of social reform should, in case of doubt, 
be construed as falling within the compass of secular measures, and as 
not affecting the essence of religion. 

(€) In any case, the secular (civil) element is in preponderance in 
contrast with the religious aspect, when the issue is of excommunication. 


8.34. Object of the perspective.—In this broad perspective, I have 
thus given a general view of the nature of the fundamental rights of 
1eligious freedom guaranteed by the relevant articles of the Constitution 
and have deliberately highlighted the trend of the Supreme Court decisions 
bearing on religious faith and practices. As I have already said,” 
the cases to which I have referred in this broad perspective will, in due 
course, be considered when I deal with Articles 25 and 26 and the case-law 
under the said articles in greater detail. I propose to follow a similar 
procedure in dealing with Article 19. In connection with that article, 
again, a few general observations will be made in regard to the broad 
perspective of the impact of Article 19 on the freedom of religion to be 
followed by a detailed examination of the cases which have come up 
before the courts. 


8.35. Articles 25-28—Freedom of religion.—It is now proposed to 
discuss in detail the content of provisions of the Constitution of India 
relevant to the law of religious and charitable trusts. These provisions 
have a wide interest and considerable comparative appeal. It is proposed 
to discuss, first, the broad subject of religious liberty; and then, certain 
general matters concerning the important articles of the Constitution 


relating to that liberty. Thereafter, certain particular issues arising out ~ 


of those articles will be dealt with, followed by a discussion of, miscellane- | 
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ous provisions in the Constitution which have a bearing, though inci- 
dental, on legislation relating to endowments. 


I. RELIGIOUS LIBERTY— THE CONCEPT 


8.36. Universal declaration of human rights.—Under the Universal 
Declaration of Human Rights, everyone has the right to freedom of 
thought, conscience and religion; this right includes freedom to change 
one’s religion or belief and freedom, either along or in community with 
others and in public or private, to manifest one’s religion or belief in 
teaching, practice and observance. Under the same Declaration, everyone 
has the right to freedom of opinion and expression ; this right includes 
freedom to hold opinion without interference, and to seek, receive, and 
impart information through any media, and regardless of frontiers.” 

Religious liberty has, thus, now received worldwide recognition. 
The history of the struggle for religious liberty, and its effect upon the 
struggle for the freedom of thought and opinion generally are of great 
interest, but it is not necessary to go into it for the present purpose. The 
main principles underlying religious liberty were laid down long ago, 
and are well understood. 

8.37. Locke,” while dealing with religious beliefs, showed that 
what is of value in religion depends upon an ‘inward persuasion of the 
mind’, and this cannot be achieved by coercion. ‘Such is the nature of 
the understanding that it cannot be compelled to the belief of anything 
by outward force.’ Locke pleaded further for liberty of thought within 
the churches themselves. There is much in the creeds which ordinary 
men do not understand. No one is authorised to pronounce them 


damned: ‘It is too bold an entrenchment upon the prerogative of the 
S Almighty : to their own master they stand or fall.’ 
* ~ 8.38. This, in essence, is the rationale of freedom of religious belief. 


Religious beliefs lead to religious practices and religious beliefs and 
= practices may not only have an individual interest, but are an essential 
ee s part of communal life. Men sometimes wish to speak to the creator in 

the privacy, but often they wish to share their own religious experience 
* ih. others—this, in fact, is true of many things of the spirit. 
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8.39. It is because religion concerns matters of the spirit that it has 
n considered | essential to protect religious freedom. Lord Denning 
e in his book The Changing Law*: “Religion concerns the spirit 

É | whereby he is able to recognise what is truth and what is justice; 
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justice in our everyday affairs. If reigion perishes in the land, truth and 
justice fall”. 

Jefferson’s declaration in his Statute of Religious Freedom was” that 
man is deprived of his liberty not only when compelled to support a 
religion which he “disbelieves and abhors’, but also when forced “to 
support this or that teacher of his religion’. To Madison, not only 
was the Government incompetent in its nature to deal with religion ; 
religion was bound in its nature to stay unbeholden to the Government. 


8.40. Freedom of conscience.—Just as freedom of conscience was not 
merely “a right towards man” but “a duty towards God”, so, in the words 
of the Remonstrance against Religious Assessments, civil support to 
religion was “a contradiction in terms: for a religion not invented by 
human policy must have pre-existed and been supported, before it was 
established by human policy”. Mutual independence of the Church and 
the State was, to Madison, more than a political principle, it was a 
religious necessity. 

8.41. Ordered society.—So much as regards the need for —— 
of religious freedom. A State cannot, however, abdicate its function 
of ensuring that the affairs of its citizens, both personal and proprietary, 
are carried on in an orderly manner and, in particular, that the properties 
of public trusts are managed for the pubic welfare and not for private 
benefit.” 


In any organized society or State, there must be some authority 
which will protect its citizens and, within the limits laid down by the 
organic law, regulate their lives. “This authority mobilises the subjects 
in the event of danger from without, and quells and appeases internal 
disputes. The State of a country in which there is no authority able at 
need to issue commands and get them obeyed is one of misery, desolation 
and ruin’’.* 


8.42. Functions of law.—A leading anthropologist—Hoebel*—has 
described the functions of law in these words : 


“Law performs certain funcions essential to the maintenance of all 
but the very most simple societies.” 


24 See (1950)63 Harvard Law Review 729, 730 (Book Review). ; 

25 “Memorial and Remonstrance against Religious Assessments,” printed as an 
appendix to Justice Butledge’s dissent in the Everson case, 330 U.S. at 63; 67. 

26 (1950)63 Harvard L.R. 729, 730 (Book Review). 

27 This is the rationale of the decisions upholding the validity of Acts ja 
management of religious endowments. FE- 

28 B. De Jouvenal, Sovereignty (1957), page 200, reproduced in Loya, Introduction 
to Jurisprudence (1959), 152, 154. 

29 Hoebel, Law of Primitive Man (1954), page 275, seproduces in toya, Intro- = 
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“The first is to define relationships among the members of a society, 
to assert what activities are permitted and what are ruled out, so as to 
maintain at least minimal integration between, the activities of individuals 
and groups within the society.” 

“The second is derived from the necessity of taming naked force and 
directing that force to the maintenance of order. It is the allocation of 
authority and the determination of who may exercise physical coercion 
as a socially recognised privilege—right, along with the selection of the 
most effective forms of physical sanction to achieve the social ends that 
the law serves.” 





“The third is the disposition of trouble cases as they arise.” 

“The fourth is to redefine relations between individuals and groups 
as the conditions of life change. It is to maintain adaptability.” 

8.43. Order in society.—As in nature, so in the life of human beings, 
order plays a significant role. Societies, as a whole, have undertaken to 
regulate so Many matters touching the family and the person, conduct 
in public, and the like. To maintain harmonious association between 
men, some kind of regulation by the State is inevitable.” 


To avoid the anarchy of numerous conflicting wills, the law limits the 
power of the citizens, and to avoid the tyranny of an arbitrary Govern- 
ment, the law curbs the power of the ruling authority. The degree to 
which either of these two principles operates differs from one country 
to another. But the introduction of orderly relations into the dealings 
of private individuals and groups is the hallmark of politically organised 
societies. 

8.44. But religious and legal mandates do sometimes come into 
conflict ; this is not a new phenomenon. A famous scene in the Greek 
tragedy “Antigone” by Sophocles depicts the situation that results where 
the religious duty—the duty of burying the dead—came into conflict 
with the command of a secular ruler—that the religious burial of persons 
guilty of treason shall be an offence. 


8.45. Law and religion—These two aspeats are the key to the 
relationship between law and religion. In the early period of human 
history, law and religion remained largely undifferentiated. This is 
illustrated by the famous oracle of Delphi. That oracle, a voice of the 
divine will, was frequently consulted in matters of law and legislation. 


The guarantee, and its boundaries so defined, then constitute the 


; 30 Cf. K. N. Llewellyn, The Normative, the Legal, and the Law-jobs; The 


_ Problem of Juristic Method, (1940)49 Yale Law Journal 1335-1400. See also 
= Llewellyn and Hoebel, The Cheyenne Way, Chap. XI. 


31 See Merriam and Barnes, History of Political Theory (Recent Times) (1924), 
pases 197 to 216. SER 
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yardstick for deciding what action is permissible and what is not on the 
part of the State. 

These prefatory remarks are intended to indicate broadly the signi- 
ficance of constitutional provisions as to religious freedom. 

8.46. Yardsticks.—For resolving such conflicts and for maintaining 
a balance between the considerations of religious freedom and the impera- 
tives of orderly government, guidelines become necessary. If religious 
freedom is guaranteed by the fundamental law, it is appropriate for that 
fundamental law to define the boundaries of that freedom. 


II. CONSTITUTIONAL PROVISIONS IN INDIA 


8.47. Articles 25 to 28.—In India, the principal constitutional 
provisions as to religious freedom are to be found in Articles 25 to 28 of 
the Constitution, which have already been quoted. 

8.47A. Articles 14-16—equality.— Articles 25-26 are the constitutional 
provisions of direct relevance in relation to religious endowments. Certain 
other provisions of the Constitution occasionally assume importance 
in this field.” Thus, Article 14 of the Constitution prohibits discrimi- 
nation against a citizen on the ground only of religion and caste, and 
Article 16 of the Constitution provides for equality of opportunity. æ 

Several Acts passed by different States with regard to different 
religious trusts have been generally held to be good, and they have 
successfully withstood the challenge of Article 14 of the Constitution, 
fundamentally on the basis of the principle of reasonable classification. 

8.48. Article 19.—Article 19 of the Constitution is also relevant to 
religious and charitable trusts. The relevant portions of that article 
read?— 

“19. (1) All citizens shall have the right— 

(a) to freedom of speech and expression ; 

(b) to assemble peaceably and without arms ; 

(c) to form associations or unions ; 

(d) to move freely throughout the territory of India ; 

(e) to reside and settle in any part of the territory of India; 

(f) to acquire, hold and dispose of property ; 

(g) to practise any profession, or to carry on any occupation, 
trade or business. 

The Gurdwara had been already declared to be a Sikh —— 


32 For history of Article 26, see Narayanan Nair v. State of Kerala, A.L.R. 1971 
Ker. 98, 110 (Mathew, J); Shiva Rao, Vol. 2, pāra 269, 270, 22u: 


33 For a few cases on Article 19, see para 8.79, infra. = - 
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and its management vested in the Interim Gurdwara Board by a pre 
Constitution firman of the Maharaja of Patiala, dated November 2, 1946 
With reference to Article 26, the principal question was how far the 
management could be regulated. 


With reference to Articles 13(1) and 372, the question was whether 
the scheme could be tested for its constitutionality after the commence 
ment of the Constitution. It was held that the pre-Constitution firman 
was valid and operative and could not be challenged. 


8.49. Cases involving more than one article-—Occasionally, more 
than one article of the Constitution may be involved. Thus, in Mahant 
Dharma Das’s case,“ where sections 3(4) and 7(5) of the Sikh Gurdwaras 
Act, 1925, were in issue, the question before the Supreme Court was 
whether the conclusive nature of these provisions violated Articles 13, 
14, 19(1) (f). 26 and 372 of the Constitution. 


~ m 


ILI. ARTICLES 25-26— GENERAL OBSERVATIONS 


8.50. Articles 25-28—Importance of.—Reverting to Articles 25 to 28, 
it may be stated that the first two articles? have a positive aspect, inasmuch 
as, subject to certain limitations, these two articles have the effect of con- 
ferring certain rights. The next two articles are primarily negative. 
They concentrate on secularism,” and are of particular importance for the 
State, in so far as they prohibit the State from certain action. 


8.51. Distinction between Articles 25 and 26.—Article 25 guarantees 
freedom of religion to all “persons’—an expression defined in an inclu- 
sive definition in the General Clauses Act. Article 26 is more particularly 
concerned with the religious freedom of a group, There are other 
points of distinction between Articles 25 and 26. Article 25 is made 
subject to “public order, morality and health”, and also “to the other 
provisions” of Part IHI ; but Article 26 is subject only to “public order, 
morality and health”. The more particular right is contained in 
Article 26, while Article 25 is a general article. On the other hand, the 
| restriction i imposed by Article 26 is higher in quality, though the article 

<a limited in its TT Nagan 
| Jncidentahy, it may be noted, by way of contrast with these two 
cles, tl ticle 190] confers with various rights specified in clauses 
ens. — rae ee denomination or a section — 
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8.52. Articles 25-28 compared with the American Constitution.— 
It may be interesting to compare Articles 25 to 28 with the First Amend- 
ment of the American Constitution. The American Constitution in the 
First Amendment— 


(a) prohibits the establishment of religion by Congress; and 
(b) guarantees the free exercise of religion. s 
The First Amendment to the Constitution of the U.S.A. reads : 


“Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof ; or abridging the freedom of 
speech, or of the Press; or the right of the people peaceably to assemble, 
and to petition the Government for a redress of grievances.” 

In different phraseology, the Indian Constitution covers this ground. 
In addition the subject of free exercise of religion, and some of the 
restrictions introduced by judicial gloss on the American Constitution., 
are also covered by Articles 25 and 26 of the Indian Constitution. 


8.53. Summing up of position under Articles 25-26.—Thus, Articles 
25 and 26 guarantee— 
(a) to all persons, freedom of conscience and a — to sok 
practise and propagate religion; and 
(b) to a religious denomination and a section thereof, a right to 
establish and maintain religious and charitable institutions, 
to manage its religious affairs, to own and acquire property, 
and to administer its property according to law. ; 
8.53A. Principles as reiterated by the Supreme Court.—At this stage, 
it will be convenient to refer to a decision of the Supreme Court® where _ 
the main principles underlying Articles 25 and 26 were stated BY: e. 
Supreme Court as follows : 
“(1) The first principle is that the protection of Articles 25-26 P 
not limited to matters of doctrine or belief. It also extends to acts a 
in pursuance of religion and, therefore, contains a guarantee for ritu 
observances, ceremonies and modes of worship, which are — 
of religion. — 
“(2) The second principle is that what constitutes. an es 
of a religion or religious practice has to be decided by the i 
reference to the doctrines of a — — and aucl ide 
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made non-hereditary by the amendment Act, which prescribed qualifi- 
cations irrespective of caste, creed or race. It was contended that under 
the amended Act, a trustee could appoint, as an archaka, a person if he 
possessed the requisite qualifications, irrespective of his being a Saivite 
or Vaishnavite. This, it was argued, constituted a violation of the 
freedom of religion of the religious denominations as guaranteed by 
Article 26. 


The Supreme Court, however, did not accept this contention and 
upheld the validity of the Act. It was observed that even after the 
Amendment Act, a trustee would still be bound to follow the terms of the 
trust or the usage of the institution in making the appointments. The 
Act thus saved the purely religious offices from being filled up by the 
persons disqualified by the terms of the trust or by the usage of the 
institution. 


This decision brings out the distinction between offices which deal 
with religious matters properly so called and offices which are concerned 
with other matters which, though connected with the administration of 
the religious endowment, are not so related that they can be properly 
and legitimately described as “religious matters.’ 


8.54. Article 26 not subject to other restrictions.—It should be 
repeated that Article 26 is® not subject to any unspecified restrictions, 
such as the preservation of civil rights of the members of the community 
or of the particular denomination. Thus, if the head of a religious 
denomination has the power of excommunicating any member of the 
particular community on religious grounds—such as, lapse from the 
orthodox religious creed or doctrines or breach of some practice considered 

as an essential part of the religion by the community—the exercise of 
that power of excommunication on religious grounds will form part a 


— the right of management by that community“ (as a denomination) “ 
— * its own affairs in matters of religion”, which is guaranteed by ak 
26066b). You may recall that I have already commented on this decision. 










ET ETa IV ARTICLES 27 AND 28—SECULARISM 


8.55. Articles 27 and 28—Secularism.—Articles 27-28 concentrate” 
nly on the new constitutional doctrine of secularism of the political 
in India. The word ‘ “secularism” does not appear in these articles 
_ the word ‘secular’ appears in Article 26(6); but it is well 
“that the effect of the constitutional provisions is to confer a 
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secular character on the political order envisaged by the Constitution. 
After the 42nd Amendment of the Constitution, the word appears in the 
preamble also. It is, however, necessary to emphasise that the concept of 
secularism, like the concept of socialism, has a significant Indian content 
which has been evident in socio-economic developments in India. The 
concept should not be equated to secularism as known to the Western 
world. 

8.56. Secularism—Articles 27(2) and 30.—The constitutional provi- 
sion in Article 27 represents certain principles. One of them is the 
neutrality of the State in religion in the matter of tax. The other principle 
is the ideological neutrality of the State in religion, combined with 
respect for any endowment or trust associated with religion. The Cons- 
titution also recognises, as fundamental rights, certain cultural and edu- 
cational rights in Article 29(2) and Article 30. They provide, respectively, 
that no citizen shall be denied admission into any educational institution 
maintained by the State or receiving aid out of State funds on grounds, 
inter alia, only of religion or caste, and that all minorities based on 
religion shall have the right to establish and administer educational 
institutions of their choice and that the State shall not, in granting aid 
to any educational institution, discriminate on the ground that it is under 
the management of the minority based on religion. 


8.57. Comparison with the U.S. Constitution—While Article 27 
prohibits the State from compelling any person to pay taxes, the proceeds 
whereof go towards the promotion or maintenance of any particular 
religion or religious denomination, Article 28(1) prohibits the imparting 
of religious instruction in educational institutions maintained, recognised, 
or aided by the State.“ 


These two roughly correspond to the non-establishment clause of the 
American Constitution.* 


| The similarity between the position in India and the position in the 
U.S.A. has been judicially noticed in the Sirur Math case:46-74It was also 
adverted to by Dr. Ambedkar during the debates* in the Constituent 
Assembly. Dr. Ambedkar pointed out, while discussing fundamental 
rights, that for every exception to the fundamental right one could refer 
to a judgment of the Supreme Court of the U.S.A. l 


In Ratilat v. State of Bombay,” the Supreme Court, after again 
quoting the Australian definition of ‘religion’, said : — 
44 Commissioner, Hindu Religious Endowments v. Lakshmindra, (1954) S.C.R. z 

1005, 1028. : z : ; 
45 Cf. para 8.17, supra. 

46 C.H.R.E. v. Lakshmindra, (1954) S.C.R. 1005. 
47 See also Narayanan v State of Madras, A.I.R. 1954 — 384, 390. 
48 Dr. B. R. Ambedkar in (1948) Vol. 7, C.A.D. m — ee 
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“In our opinion, as we have already said in the Madras case,” these 
observations apply fully to the provision regarding religious freedom 
that is embodied in our Constitution”. 


This does not, of course, imply that the two provisions are identical. 


We ARTICLES 25-26—DETAILED EXAMINATION 


8.58. Article 25.—Article 25 is the most general and comprehensive 
of the various articles. However, questions concerning religious endow- 
ments mostly involve Article 26 as well, and the judicial decisions will be 
conveniently considered under that article. 

8.59. Article 25(1)—Practice of religion—Distinction between reli- 
gious and secular acts.—Article 25(1) secures to all persons a right freely 
to profess, practise and propagate religion. Under Article 25(2)(a), the 
right is subject to a law regulating or restricting any economic, financial, 
political or other secular activity which may be associated with religious 
practice. This limitation on the rights is integrally connected with the 
distinction between religious and secular acts,—a distinction which seems 
to be gaining in importance. 

8.60. Again, under Article 25(2)(6), the freedom to practise religion 
guaranteed by Article 25(1) is subject to any law throwing open Hindu 
religious institutions of a public character to all sections and classes of 
Hindus. The object of this provision was to remove the ban which had 
been laid by Hindu law on the entry of Harijans into temples for the 
purposes of worship. 

8.61. Article 26(b)—Matters of religion——From the point of view 
of religious and charitable trusts, Article 26 is important. While Article 
26(a) guarantees to religious denominations (subject to certain restrictions) 
the right to establish and maintain institutions for religious and charitable 
purposes, Article 26(b) provides, inter alia, that every religious denomi- 
mation or any section thereof has the right to manage its affairs in 
“matters of religion”. Article 26(b) could be analysed by stating that it 
has three important ingredients— 

(i) religious denomination ; 
(ii) right to manage; and 
~ (ïi) matters of religion. 
For the present, we are concerned with the last ingredient. What is 


AS the scope of “matters of religion” ? 


: VI. RELIGIOUS DENOMINATIONS 
< 8.62. Article 26—Mutts held to be religious denominations.—The 


50 Commissioner of Hinds Religious —— v. Lakshmindra, (1954) S.C.R. 
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scope of the expression “religious denominations”, which occurs in Article 
26(6), may now be considered. The expression “religious denomination” 
in that article includes! not merely religions such as Hinduism, Islam 
and Christianity, but also sub-sects thereof professing distinct articles of 
faith, and accordingly, in that sense, Maths are religious denominations 
within the meaning of the article. 

There can, of course,” be temples? belonging to religious denomi- 
nations, and they will also be within the protection afforded by Article 26. 


VII. MANAGEMENT AND AFFAIRS OF RELIGION 


8.63. Affairs of religion.—The most important question that can 
arise under Article 26(b) is this :, What is the scope of affairs of religion ? 
8.63A. Evolution of the law.—This question has been the subject- 
matter of numerous judicial decisions. The law on the subject may be 
said to have evolved gradually From initial hesitation on the part of 
the courts to decide what are matters of religion, we witness the adoption 


of a bolder approach on their part. Some outlines of the judicial ` 


approach are, by now, clear, though it can hardly be said that the last 
word has been said on any aspect of the subject. Very briefly, the lines 
on which the law has evolved so far can be thus stated. 

8.64. No definite principles laid down in the beginning.—In the first 
ka years or so after the Constitution, the judicial decisions?-?” did not 
lay down any definite principles for determining the scope of matters of 
“religion” in the context of Article 26(b). Apparently, the reason was 
that it was possible to decide the controversies in questions- without 
discussing elaborately the boundaries of the concept of “religion”. 

With reference to “matters of religion” in Article 26(6), it has been 
held” that religion means not merely matters of faith and belief, but 
also rituals and observances regarded by the community as part of religion. 


1 Commissioner, Hindu Religious Endowments, Madras v. Sri Lakshmindra 
Thirtha Swamiar of Shirur Mutt, (1954) S.C.R. 1005; A.LR. 1954 S.C. 282. 

2 Venkataramana Devaru v. State of Mysore, (1958) S.C.R. 895; AI.R. 1958 
S.C. 255 (para 8.20, supra). ; 

3 Lakshmindra Thirtha Swamiar v. Commissioner, Hindu Religious Endowments, 
Madras, A.I.R. 1952 Mad. 613; on appeal C.H.R.E. v. Lakshmindra, (1954) 
S.C.R. 1005. < 


4 See also para 8.21 et seq, supra. 
5 C.H.R.E. v. Lakshmindra, (1954) S.C.R. 1005; ALR. 1954 S.C. 282. 
6 Jagannath Das v. State of Orissa, (1954) S.C.R. 1046. 
7 Ratilal v. State of Bombay, A.I.R. 1954 S.C. 388. 
8 V. Devaru v. State of Mysore, (1958) S.C.R. 895; A.LR. 1958 S.C. 255. 
9 Sarup Singh v. State of Punjab, AI. R. 1959 S.C. 860, 865; (1959) — 2 
S.C.R. 499. 
10 Commissioner, Hindu Religious ——— Madras v. _Lakshmindra ‘Thirtha 
Swamiar of Sri Shirur Mutt, (1954) S.C.R. 1005. | hI 
M: HLRCT—27 : — — * 
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8.65. Protection limited to essential religious protection by decision 
of 1959.—It was by what is known as the Cow slaughter case," that the 
constitutional protection in Article 26(b) came to be limited to essential 
religious practice only. In that case, the Supreme Court held that the 
sacrifice of a cow was not an act enjoined by the Muslim religion among 
its votaries and was not an essential religious practice. This decision 
constitutes an important development, laying as it does an emphasis on 
the essential nature of the practice in question. 

8.66. Determination by the court.—The next development is repre- 
sented by what has come to be known as the Excommunication case." 
That was a decision on the constitutional validity of the Bombay Preven- 
tion of Excommunication Act, 1949, and held that only a court could 
determine the question whether a religious practice was essential. It 
may be noted that, in a sense, this decision represents a new approach 
since the previous approach was a neutral one. The Excommunication 
case held that the constitutional guarantee of religious freedom includes 
a guarantee for rituals, observances, ceremonies and modes of worship 
which were integral parts of the religion. On this reason, excommunt- 
cation on religious grounds was held to be protected by Article 26(b) of 
the Constitution. On this point, I have already expressed my preference 
for the view of Sinha, J. . 


8.67. The principle was laid down that in considering the question 
whether a particular ritual or observance or ceremony is an essential part 
of religious practices, a reference to the doctrines of the particular religion, 

- including practices which were regarded by the community as a part of 
its religion, is relevant. 

8.68. Distinction between religious beliefs and management of 

_ property.—Later, in Tilkayat Shri Govindlalji Maharaj v. State of 
* “Rajasthan,” the Supreme Court reiterated its earlier view and laid down 
ps ee religious freedom was guaranteed only in respect of those practices 
“which were “an integral part of the religion”. It was held that the right 
; ge the property of a religious denomination is a secular matter. 
Stomy between matters of religious beliefs and practices—Article 
| the Sa atta of PEES” of such religious denomination—- 












a 
— 


S is a bier statement of the lines on which the decisions 
ed eag Kasih ERLE panan; in this field may almost 


gA tr 


— of Rajasthan, ALR. 1963 S.C. 
ATO TY RMN —— — 





“MANAGEMENT AND AFFAIRS OF RELIGION 419 


certainly be expected. However, it is useful to bear the developments 
so far in mind in order to obtain a proper perspective of what follows. 

8.70. Denominational Temple—Article 25(2)(b) and Article. 26.—It 
has been already stated“ that denominational temples are also within 
the protection of Article 26. In Venkataramana Devaru y. State of 
Mysore,’ a question arose as to the extent of the rights guaranteed by 
Article 26(@) when they come into conflict with a law throwing open 
public temples to all Hindus falling within Article 25(2Mb).” The Madras 
[emple Entry Authorisation Act, 1947, had enacted that all Hindus, 
including Harijans, were entitled to enter all public temples for worship. 
[he temple of Sri Venkataramanaswami at Moolky was founded for the 
benefit of Saraswath Brahmins and was a denomination temple, but, m 
course of time, it had come to be a place of worship for the Hindu public 
in general and was held to be a public temple as defined in the Act. 
The question was whether Harijans had a right to enter into and worship 
in the temple under the provisions of that Act. After the Constitution 
came into force, the trustees of the temple claimed a right under Article 
26 to exclude all persons other than) Saraswath Brahmins from the temple. 
This claim was resisted by the State on the ground that the Madras Act 
was within the saving of Article 25(2)(6), and that the rights of the 
denomination under Article 26 were subject to it. Dealing with these 
contentions, the Supreme Court observed that there being two provisions 
of equal authority and they being in conflict, they should, on the rule 
of harmonious construction, be so interpreted that, if possible, effect 
could be given to both. On this approach, the Supreme Court held that 
while Article 26(6) is general and covers the entire field of religious 
affairs, Article 25(2)(6) is limited to one of such affairs—worship in a 
temple—and that it would be possible to give effect to both the provisions 
only by reading Article 26(6) as subject to Article 25(2Mb). 

8.71. Financial management.—Reported cases as to the financial 
management of endowments illustrate the importance of the distinction 
between matters of religion and secular matters. State Acts relating to 
religious trusts usually impose an obligation in regard to the preparation 
of a budget and its submission to an authority like the Endowments 
Commissioner or Charity Commissioner. While the provision in the 
abstract cannot be challenged, the general principle flowing from the 
constitutional provisions is that the power must not be carried out in a 
manner which is inconsistent with the wishes of the founder, so long as 
such wishes are not repugnant to any law or the law and practice govern- 
ing such trustees.” 





14 See para 8.62 supra. 


15 Venkataramana Devaru v. State of Mysore, q9 SEH ay ALR. 1958 : 
SEGAH < — 


16 Moti Das v. S. P. Sahi, ALR. 1959 Sc. 942, see infra. - — —— 
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8.72. Financial control and Sevapuja.—On the same reasoning, the 
power to alter or modify the budget of a religious trust and the power 
to give directions to a trustee are not bad.” An apprehension that such 
powers may be abused in individual cases does not invalidate the pro 
vision conferring this power. 

A similar approach is exhibited in relation to worship. Sevapuja 
has two aspects—secular and religious. The State can, therefore, appoint 
a committee to arrange for proper performance of the sevapuya, etc., of 
the temple” which is valid, since thereby the State is merely regulating 
the secular aspect. 

8.73. Administration of property to be regulated.—Another aspect 
of the distinction between religious and secular matters is illustrated 
by the position regarding administration. The administration of pro- 
perty by a religious denomination is subject to regulation by law—Article 
26(dy— though there is no such restriction in the case of the “management” 
of its own affairs in matters of religion—Article 26(d). 

Thus, it has been held” that direct clection by the entire Sikh 
community in the management of Gurudwaras is not a part of the Sikh 
religion. Direct election or universal denomination suffrage cannot be 
raised to the pedestal of “religion” within the meaning of Article 26(d) 
(managing the affairs in the matter of religion). To treat this as. 
“religion” is tantamount to confusing religion with correct politics. 





8.74. Religious denominations—Legal position._Freedom of cons- 
cience concerns all persons. Freedom to manage affairs of religion” 
pertains to religious denominations or any section thereof. 

Incidentally, it may be mentioned that a religious denomination or 
a section thereof is not a “citizen”. 


8.75. Management of Religious Affairs—Nature of right to pro- 
perty.—It may be noted that the State can acquire the property of a reli- 
gious denomination under Article 31(2) as was decided in Acharya 
Narendra Prasadjis case The question of validity of acquisition, which 
completely destroys the right to manage the affairs of religion, was raised 
in that case, but no final opinion was expressed, it being unnecessary to 
do so in the facts of the case. 

17 Moti Das v. S. P. Sahi, A.I.R. 1959 S.C. 942 (on appeal from A.I.R. 1954 

Pat. 266). 


18 Bir Kishore Deb v. State of Orissa, A.I.R. 1964 S.C. 1501, 1510; (1964)7 


S.C.R. 32. 


19 Sarup Singh v. State of Punjab, A.I.R. 1959 SC. 860, 866, para 9-10. 


(Point relating to section 148-B, Punjab Sikh Gurdwara Act, 1925). 
20- “Narendra Prasadji v. State of Gujarat, A.I.R. 1974 S.C. 1098, 2103. 


ae Narendra Prasadji v. State of Gujarat, A.I.R. 1974 S.C. 1098, 2103. 
© 22 Acharya Narendra Prasadji v. State of Gujarat, AIR. 1974 S.C. 2098, 2103. 
— — 
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8.76. By this time it would have been clear that the right or manage- 
ment of property belonging to a temple is not a “religious”? practice, 
but a secular matter which can be controlled by law within the 
permissible limits.™ 

This may be said to constitute the invisible thread that binds the 
various judicial decisions. A few illustrations could be usefully drawn 
from judicial decisions as follows : 


Registration, accounts and information 


Provisions for the registration of trusts, for the maintenance of proper 
accounts by them and otherwise for securing information with a view to 
exercising proper control are, in general, valid. 

(a) A provision compulsorily requiring the registration of public 
religious or charitable trusts is valid? as it ensures the due supervision 
of, and proper control over, the trust properties. 

(b) A provision imposing a duty on a trustee to keep regular 
accounts of the trust in the form prescribed, and to have them audited,” 
is valid. 

(© A provision requiring the trustee to maintain and prepare 
registers for religious institutions in the form prescribed and to have 
them verified” every year is valid. 


Entry and Inspection 


Provisions for entry on property and investigation depend for their 
validity on the extent of the interference sought to be authorised. 

(d) A law authorising the Charity Commissioner to enter on, and 
inspect, the property of a public trust, subject to his giving a reasonable 
notice to the trustee and his observing the religious practices and usages 
of the trust is valid.” 


(e) But a provision conferring on the Charity Commissioner an 
unregulated and unrestricted right of entry in a public temple or other 
religious institution at all times and without notice is void, because an 
outsider, not connected with the spiritual functions, is not allowed access 
to the sacred parts of the temple, or at a time when the idol is resting ; 
and these customs must be observed.” 2 


23 Article 25(1) and Article 26 (d). d — 
24 Article 25(1) and Article 26 (a) (b). i na E 


25 Ratilal v. Bombay, supra. i afin z. 

26 Ratilal v. Bombay, supra. — 

27 Commissioner, H.R.E. v. Lakshmindra Swamiar, supra. pis sae e 

28 Ratilal’s Case. Ss (2a take = BF 

29 Lakshmindra Swamiar’s case. Mere sear 2 sare. yim a ant ee 
— ga t 
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(f) A notification appointing a Commission of Inquiry for a matte 
of public importance attracts the provisions of that Act.“ Now that 
Act, inter alia, contains a provision authorizing the specified officers to 
enter any building or place where books of account or other documents 
relating to the subject-matter of inquiry may be found. ‘The provision 
has been held to be valid This is not so wide as section 21 of the 
Madras Hindu Religious Endowments Act, 1951, which gave an un- 
restricted right of entry at all times and without notice. 

(g) A provision authorizing the Charity Commissioner to inspect all 
movable or immovable properties appertaining to religious institution is 
valid.* 


Invesiment and finance 

Provisions dealing with investment and financial affairs of public 
trusts have often come up for construction. 

(hk) A provision prescribing the securities in which the surplus 
money of the trust could be invested® is valid. 

() A provision prohibiting the alienation of immovable property 
without the sanction of the Charity Commissioner is valid, as the immo- 
vable trust property is inalienable by its very nature.” 


Q) A provision requiring that the budget of a religious institution 
should be made under the Commissioner's supervision is valid, “as a 
budget is indispensable in all public institutions”. 

(k) The Commissioner cannot, however, alter or modify the budget 
in a manner, or to an extent, inconsistent with the wishes of the founder® 
of the trust. It is for a religious denomination to decide what rites and 
ceremonies are essential according to its religion, and no outside autho- 


rity can interfere with such a decision. 


(kk) A provision regulating the state of expenses is prima facie 
valid. The scale of expenses to be incurred in connection with the 
religious observances is a matter of administration of property belonging 
to the religious institution and could, therefore, be controlled by secular 
authorities in accordance with law, for it could not be the injunction of 
any religion to destroy the institution and its endowments by incurring 
— — — on rites and ceremonies.” 


>30. — 503), Commissions of Inquiry Act, 1952. A 
wh Oe Narayandass v. T. Neeladri Rai, A.1.R. 1959 A.P. 148, 152, para 19. 


320 _Shirur Mutt case. 
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(4) A provision® conferring power on the Charity Commissioner to 
allow the diversion of trust funds to objects other than those authorised 
by the settlor, not merely in cases where the objects specified by the 
settlor failed or where there was a surplus after exhausting purposes 
specified by him, but also in certain cases even though it was possible to 
carry out his intention, is invalid.” 

Such provisions constitute an unwarrantable encroachment on the 
freedom of religious institutions in regard to the management of their 
religious affairs and were therefore void. It must, however, be ruled at 
that the provisions in question went beyond what is permitted under 
the cy pres doctrine as established in law. 


Management of property 


The language of Article 26 necessitates the making of a distinction 
between (i) direct taking over of management of affairs of religion and 
(11) control of management. The former is not valid. As regards the 
latter, the decision as to validity depends on the nature and extent of 
the control sought to be exercised. 


(n) A provision authorising the court to appoint the Charity 
Commissioner as the trustee of a math or a religious institution is invalid 
as it unduly affects right of management of the religious affairs. This 
is not purely a secular matter relating to the administration of trust 
property.” 

(mm) It was held in the Shirur Mutt case“ that section 56 of the 
Madras Hindu Religious and Charitable Endowments Act, 195], which 
gave the Commissioner power to appoint a manager of religious endow- 
ments, infringed the right of religious denominations to administer their 
own properties under Article 26(d), and sections 63 to 69 of the Act which 
gave power to the Commissioner to notify a religious endowment and 


then vested its administration in an executive officer, were also violative 
of that right. t 


(mmm) On the same principle, the Supreme Court held in Ratilal’s 
case that section 44 of the Bombay Public Trusts Act, 1950, which 
conferred a power to appoint Commissioners under the Act as trustees 
for public endowments, without any reservation in regard to religious 
institutions, like temples and mutts, was void as infringing Article 26(d). 


The provisions contained in sections 47(3) and (6) of the Act were also 
held to be bad for this reason. 


38 Sections 55 and 56, Bombay Public Trusts Act, 1950: — 

39 Ratilal v. State of Bombay, (1954) S.C.R. 1055, elie D 1954 S.C. 388. 

40. Ratilal’s case. gae. a" 

41 Commissioner, Hindu Religious Endowments, —— pr “Shri Lakshmindr 
Thirtha Swamiar of Sri Shirur Mutt, (1954) S.C_R. 1005 ; AIR. “LSS 

42 Ratilal v. State of Bombay, (1954) S.C.R. 1055; ALR. — 
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Tilkayat of Nathdwara—position.—The State cannot lay down the 
qualifications for holding the office of Goswami, but it can, by law, 
regulate the secular affairs of the temple. 

In this connection, it is to be noted that the tilkayat is merely a 
custodian, manager or trustee of the temple, and no more. His position 
is not similar to that of a Mahant or a Shebait. 

(n) A provision under which the Commissioner could require a 
Mahant of a math to appoint a manager to administer the secular affairs 
of the math and, in case of default, could appoint the manager himself, 
is invalid. No rigid demarcation can be made between the spiritual 
duties of the Mahant and his personal interest in the trust property. 
Under the provision in question, the Mahant can be deprived of his 
right to administer trust property even if there was no negligence or 
maladministration on his part. [he position of the Mahant would be 
altogether crippled, and he would be reduced to the position of an 
ordinary priest or paid servant. Moreover, under Article 26(d), the right 
of management of property is to vest in the denomination itself, and a 
provision which takes away the right of management from the denomi- 
nation and vests it in a manager would be void.“ 

(0) A provision requiring the Mahant to spend personal gifts 
received by him for the purposes of the math, and to keep an account 
thereof, is void. This is an unwarranted restriction on the Mahant's 
proprietary rights guaranteed by Article 19(1\f). A Mahant has 
absolute right of disposal over such gifts. Only if he dies without 
disposing them of, they are reckoned as the property of the math." 

(Pp) A provision authorising the Commissioner to frame a scheme 
for the administration of the institution, subject to ultimate control by 
the court, is valid.“ | 

(q) But a provision conferring such a power on the Commissioner 
‘finally and conclusively’ is void, i.e., if there is no scope for the inter- 
vention of the court and the Commissioner's order is to be final.” 

(r) Provisions like sections 39 and 41 of the Madras Hindu Religious 
and Charitable Endowments Act, 1951, were held to violate Article 26, 
because the Government had reserved to itself absolute powers to 


43 Tilkayat Sri Gobindlalji, A.LR. 1963 S.C. 1638; (1964)1 S.C.R. 561. 
44 Lakshmindra Swamiar’s case. 
45 Lakshmindra Swamiar’s case. 
RAP, Lakshmindra Swamiar's case. 






— — annath v. Orissa, AIR, 1954 S.C. 400. See Jagannath v. B. K. Patra, 
ies oes wa > 1959 oe 117, where the scheme was modified by the court. 








MANAGEMENT AND AFFAIRS OF RELIGION 425 


administer the properties of religious institutions, and the religious 
denomination was left without any power.“ 

The provisions of sections 9 and 22—that the officers and trustees of 
the religious institutions must be persons professing the Hindu religion— 
did not affect the absolute powers vested in the Government, and “did 
not save the right of the religious denomination to administer the 
property of the temple” 

(5) A provision empowering the Commissioner to pass any order 
that he may deem necessary to ensure that endowments are properly 
administered and that their income is duly appropriated for the purposes 
for which they were founded, is valid. Some amount of control or super- 
vision over the due administration of the endowments and the appro- 
priation of their funds is necessary in the interest? of the public. 

In determining the validity of provisions regulating the management, 
an important consideration is the scope for judicial review. This is 
shown by the following : 

(£) A provision for the removal of a Mahant through an order of the 
court on the ground of wasting funds or the property of the math or 
using the same for his own personal enjoyment is valid.” 

(4) A provision authorising the Commissioner to take over the 
administration of the institution, without access to the courts! to set 
aside the order, is bad. 

8.77. Enquiry by the Government and Guarding of Math by police.— 
Further illustrations “of the principle underlying the above cases are 
furnished by decisions as to management. ‘Thus there were serious 
charges of misappropriation and breach of trust against a mathadhipati 
and the temple was being guarded by police and an Assistant Commis- 
sioner was appointed to look after the day-to-day administration ; it was 
held? that there was no violation of religious freedom particularly since 
the appointment was temporary unless it was established that the matha- 
dhipati was prohibited or debarred from professing, practising and pro- 
pagating his religion.’ 


8.78. Officers of temples.—This principle is illustrated also by 


judicial decisions relating to officers of temples. For example, an archaka 


48 K. Eranna v. Commissioner, H. R. & C. E., A.I.R. 1970 Mys. 191, 193 „relying 
on Ram Chandra Deb vw. Orissa, A.I.R. 1959 Orissa 5. 4 

49 C. H.R. E. v. Lakshmindra. 259 

50 SÌ T. Swamiar v. C. H. R. E. AI.R. 1963 S.C. 966. a ns 

1 Commissioner, H.R.E. v. Lakshmindra. 

2 WDigyadarsan R.R.Varu v. State of A.P., A.L.R. 1970 S.C. 181; e070) 
KOS is UUs 

3 For decisions as to removal by the court, under a "statutory provision, see 
Pandit Saligram v. Pandit Raghavacharya, A.LR. 1969 Pat. 118, 119, para 23 
(Section 48, Bihar Hindu Religious Trusts Act, (1950). 
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may not be recognised as a spiritual head of any institution; he is a 
servant of the temple. His appointment by the trustee is essentially 
secular. The fact that after appointment an archaka performs worship 
is no ground for concluding that the appointment is either a religious 
practice or a matter of religion.* Appointment, as distinct from function, 
is a secular matter which the State could regulate under Article 25(1Xb). 


8.79. Scope and construction of the freedom to manage religious 
affairs (Article 26).—These illustrations also indicate that the two aspects 
—religious and secular—assume great importance in relation to Article 26. 
The right of every religious denomination to establish and maintain 
institutions for religious and charitable purposes and to manage its own 
affairs in matters of religion is the religious aspect of the guarantee.* The 
right of such a denomination to own and acquire property and to 
administer such property in accordance with law is the secular® aspect ol 
it. The secular aspect is subject to ordinary laws. The effect of the 
guarantee is that there can be no executive interference with the right 
of a religious denomination to own and acquire property save by authority 
of law. 





Further, so far as regulation by law is concerned, the law must be valid, 
i.c., not merely made by the competent legislature, but also within the 
constitutional limitations imposed by other articles. 

8.80. Distinction between religious and secular aspects.—Both the 
religious and the secular aspects of the freedom guaranteed by Article 26 
are subject to public order, morality and health; but the secular aspect 
is subject to legislation by law also, while the ré¢ligious aspect of the 
guarantee’ cannot be regulated by law, except as expressly permitted by 
the Constitution. 

8.81. Freedom of conscience and freedom to manage religious affairs— 
distinction.—In this respect, we may also contrast the freedom of con- 
science with freedom to manage affairs of religion. Freedom of conscience 
is subject to public order, morality and health as well as to the other 

` provisions of the Constitution listed in the Chapter on Fundamental 
Rights; the freedom to manage the affairs of religious institutions is 
subject only to public order, morality and health. 


—— VIII. ACQUISITION OF PROPERTY 
— — Acquisition of property.—A great constitutional impact on the 
> “Hindu “lair of religious and charitable trusts is felt in the area of 


— — or SDA Sanak of property belonging to a religious denomina- 








— or Kenta, A IR. oe S.C. 98, 109, 110. 
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tion. The question whether such acquisition or requisition violates the 
religious freedom guaranteed by Aritcles 25 and 26 of the Constitution 
has been raised more than once. 

8.83. Articles 26 and 31.—Property belonging to a religious institu- 
tion would, by acquisition, only change its form, namely, from immoy- 
able property into money. It cannot, therefore, be argued that property 
already dedicated to a public purpose could not be acquired for another 
public purpose.” 

Though Article 26 guarantees, inter alia, the right to own and 
acquire movable and immovable property for “managing” religious affairs, 
that cannot take away the right of the State to acquire property com- 
pulsorily in accordance with the provisions of Article 31(2)? When 
property is acquired by the State in accordance with law and with the 
provisions of Article 31(2) of the Constitution, and, on the facts, the 
acquisition cannot be assailed on any valid ground open to the person 
concerned, then the right to own that property vanishes, as that right 
is transferred to the State even if it belongs to a religious institution. 
‘Thereafter, there is no question of any right to “own” the particular 
property subject to public order, morality and health, and Article 26 
will, in the circumstances, be of no relevance. This being the legal 
position, there is no conflict” between Article 26 and Article 31. 





8.84. Religious denominations—no new rights created.—It should 
also be noted that the provisions concerning the right of a religious 
denomination to own and acquire movable and immovable property— 
Article 26(c)—and to administer such property in accordance with law— 
Article 26(d}—do not create rights in any denomination or its section 
which it never had ; these provisions merely safeguard and guarantee the 
continuance of rights which such denomination or its section had." 


8.85. Pre-existing legal restrictions not affected by Article 26.— 
Thus, in State of Rajasthan v. Punjawat,” a State Act was impugned 
under Article 26; it was held that the constitution of an Indian State, 
under which the properties and management of the temple had vested 
in the Ruler (of the Native State) and thereafter in the State, continued 
to be a “law” by virtue of Article 372 of tbe Constitution till it was 
repealed by the impugned Act. Since the respondents lost the right to | 
manage and administer the temple and its properties by a valid “law” 
prior to the Constitution of India, they cannot now regain that right 


T « 
— 8 


State of Bihar v. Kameshwar Singh, (1952) S.C.R. 889; A.LR. 1952 SE 252 
> — 


9 Acharya Narendra Prasad v. State of Gujarat, A.I.R. 1974 S.C. 2098. f A : 
10 Acharya Narendra Prasadji y. State of Gujarat, A.LR. 1974 S.E 2098. < i 
ll Durgah Committee v. Hussain Ali, A.L.R. 1961 SC: 1402 ; (1960)3 S.C.R. 3 
12 State of Rajasthan v. Punjawat, (15th June, 1975) S.C.J. 497, SOR * ay 
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guaranteed by Article 26(d) of the Constitution—the right to administe1 
the property in accordance with law. 

8.86. Similarly, in Durgah Committee, Ajmer v. Syed Hussain Ali,” 
it was observed : “If the right to administer the properties never vested 
in the denomination or had been validly surrendered by it, or has other- 
wise been effectively and irretrievably lost to it, Article 26 cannot be 
successfully invoked.” 


8.87. Article 26(d)—Distinction between “‘administration in accord- 
ance with law” and right of management.—The importance of the 
expression “in accordance with law”, which occurs in Article 26(d), became 
evidence in a Madras case.* This was a suit for a declaration that the 
right to manage and administer a temple and its propertics was vested 
in a particular community. 

It was held that the jurisdiction of the Deputy Commissioner under 
section 63(a) of the Tamil Nadu Religious and Charitable Endowments 
Act, 1959, was to decide whether an institution was a religious one. But 
the Act did not confer any power on him to decide whether it exclusively 
belongs to a particular community. 

What Article 26(d) provides is that the administration of the property 
shall be “in accordance with law”. This could only mean thai the 
administration and management could be regulated by law, and there 
is no absolute right vested in a religious denomination in the matier of 
administration of the temple and its properties. But this would not 
include a right to take away the entire right to management, leaving a 
mere husk. 


IX. RELIGIOUS PRACTICES—DETAILED CONSIDERATION 


8.88. Religious practices.—As stated above, according to a series of 
judicial decisions, only those practices which form an essential and 
integral part of the religion may get protection under Article 26. No 
doubt, the process of determining judicially what are, or are not, the 
essential parts of a religion may raise difficult questions. The question 
whether a particular religious practice is an essential part of the religion 
or not is an objective one to be determined by the court by looking to 
the tenets of the religion itself. A few decided cases will illustrate the 
position. 

8.88A. Illustrative cases.—In Swarup v. State of Punjab.’ it was 


13 Durgah Committee, Ajmer v. Syed Hussain Ali, (1960)3 S.C.R. 383, 414; 
ALR. 1961 S.C. 1402. 

14 R. Chinna Boyan v. Commissioner for Hindu Religious and Charitable Endow- 
ments, Madras, 10th March, 1975; S.A. No. 2003 of 1973: (1975) Vol. 149, 


= — No. 2 M.L.J. page 3 (Notes of Cases) (Madras). 
= l5 Swarup v. State of Punjab, A.I.R. 1959. 
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held that the mode of representation to the Board of Management of 
a Sikh Gurudwara is not a matter of religion. Again in Moti Das v. 
S. P. Sahi, it was held that the power given to the Board of Religious 
[rusts to modify the budget of a trust, in order to give effect to the 
wishes of the settlor or the founder of the trust, is not an interference 
with the freedom of religious practice in the temple or the Math con- 
cerned, In that case, the question related to the validity of certain 
provisions of the Bihar Hindu Religious Trusts Act, 1959. 


8.89. Religious and secular practices.—The distinction between 
religious practices and secular practices has become vital in the applica- 
tion of Articles 25 and 26. If the practice is purely secular, or if the affair 
which is controlled by the statute is essentially and absolutely secular 
in character, it cannot be urged that the Constitution has been violated 
by its regulation. 

8.90. Right to manage temple.—Thus, the right to manage the pro- 
perties of the temple (Nathdwara temple) is a “purely secular matter” ; it 
cannot be regarded as a religious practice, and a law regulating it does 
not’ interfere with matters of religion. 

In Raja Birkishore Deb v. State of Orissa, the validity of section 
15 of the Sri Jagannath Temple Act, 1954, was upheld against the challenge 
under Article 26(d)}, the court holding that the power conferred on the 
Board was only to regulate the secular aspect of Sevapuja—the provision 
of materials. 

Another decision” relates to effect of the Bombay Hindu Places of 
Public Worship Entry Authorisation Act. It was held that section 3 
of that Act was not ultra vires Article 26(6) of the Constitution. The 
court held that section 3 was not intended to invade the traditional or 
conventional manner of worship, according to which the act of actual 
worship of the deity is allowed to be performed only by the authorised 
pujaris of the temple and by no other devotce who entered the temple 
for darshan. The section, it was held, tries to establish complete social 
equality in worship. 

8.91. Proper approach.—The approach followed in the cases has 
been criticised,” but the position that has emerged so far scems to be 
sound and, if one may say so, unavoidable. 

8.92. Religious practice when a crime.—Since the freedom of religion ` 
is subject to public order, morality and health, it follows that where a 





16 Moti Das v. S. P. Sahi, A.I.R. 1959. S.C. 942, 949. 
17 Tilkayat Sri Govindlalji v. State of Rajasthan, — 1963 S.C. 1638, 1661. 
- See also para 8.28A, supra. 

18 Raja Birkishore Deb v. State of Orissa, (1964) S.C.R. 32: A.LR. 1964 LT 1501. 
19 Shastri Yagnapurushdasji v. Muldas Bhundardas — "AL R — S.C. 1119; : 


(1966)2 S.C.J. 502. > 


50 P. B. Mukharji, Creil Liberties, Ed: 1968 Chapter Biot gag 7 eh aS tage 


— 
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religious practice becomes a crime, the courts have an undoubied right 
under the Constitution to strike them down on the ground of public 
order. See the American decisions on this point, particularly the judg- 
ment of Mr. Justice Bradley, in Corporation of the Church of Jesus Christ 
of Latter-day Saints v. United States 


X. ‘TEMPLE ENTRY 


8.93. Management of affairs and public entry.— While on the subject 
of religious practices it may be of interest to discuss more specifically 
the question of temple entry. A point of impact between the Constitu- 
tion and Hindu Religious and Charitable Trusts arises from the word 
“manage” in Article 26(6). The right in Article 25 is subject, inter alia, 
to legislation for temple entry under Article 25(2)(b). Article 26(6) of 
the Constitution guarantees, to every religious denomination or any section 
thereof, the right to “manage” its affairs in matters of religion. The 
question arises whether legislation permitting public entry into a temple 
or religious institution conflicts with the constitutional right of ““manage- 
ment”. The difficulty in this respect has appeared in cases before the 
courts challenging rules of institutions for the exclusion of the public 
from such institutions. In this connection, the contrast between Article 
26 and Article 25(2)(6) is relevant. The expression “every religious 
denomination” in Article 26 is unqualified. But Article 25(2)(b) expressly 
1efers to Hindu religious institutions of a public character. Apparently, 
the Constitution intended to make a difference between private and 
public places or institutions of worship. 


In Commissioner of Hindu Religious Endowments, Madras v. 
Lakshmindra Thirtha Swamiar of Sri Shirur Mutt the Supreme Court 
took the view that Article 26(b) should be read subject to Article 25(2)(b) 
on the point of throwing open of public. Hindu temples to all classes of 
Hindus. 

_ 8.94. Denominational Temples—Of course, Article 25(2)(b) is 
applicable only so as to invalidate a general and total exclusion of the 
Poe from worship at all times, and does not prohibit a limited exclusion 
from certain religious services which, by the very rules of the foundation, 
"are limited to the members of the denomination. This aspect becomes 

__ of importance in connection with “denominational” temples. 
a In OF eF* Raj v. State of Madhya Bharat. the question arose with 
d sto a denominational —— there being a claim for installing a 


on — the Church oF Jesus Christ of Latter-day Saints v. United 


ALR. 1957 M.P. 648. — 
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shivalingam in a Jaina temple and for prohibiting the Jainas from wor- 
shipping it. It was held that there was no right in the public to instal 
their own deities in a denominational temple. In Venkataramana Devaru 
v. State of Mysore,* the Supreme Court expressed the view that Hindu 
religious institutions of a public character included not only a Hindu 
temple open to all Hindus, but also denominational Hindu temples. 
This case will be discussed later as to some of the other questions decided 
by the judgment.” 


8.95. Limits of the right to worship.—The judgment in Venkataramana 
Devaru v. State of Mysore,” illustrates the limits of Article 25(2)(6) in 
another of its aspects. The Supreme Court observed that the right to 
enter public temples for the purposes of worship was not absolute and 
unlimited in character. No member of the Hindu public could, for 
example, claim under Article 25(2)(6) that a temple must be kept open 
for worship at all hours of the day and night, or that he should personally 
perform these services, which the Archakas alone could perform. 


8.96. According to the Agamas which regulate worship in temples, 
the caste Hindus can go inside the temple and worship at the places allowed 
to them, but the Harijans, or ‘Panchamas’ as they were called, could not 
enter into® it or go beyond the Dhwajasthamba.~ The freedom to — 
practise religion protected by Article 25(1) would, unless otherwise pro- 
vided, include the right of caste Hindus to exclude the Harijans from 
places of worship reserved for them according to the Agamas, and it is 
with a view to avoiding this result that Article 25(2)(6) enacts that the 
right guaranteed by Article 25(1) shall be subject to any law throwing 
open Hindu public religious institutions to all sections and classes of — 
Hindus. — 


8.97. Services limited to persons specially initiated.—It is, “again,” a 
well-known practice of religious institutions of all denominations to limit 
some of its services to persons who have been specially initiated, thoug 
at other times, the public in general are free to participate in the wor sk 
Thus, the right referred to in Article 25(2)(b) must necessarily be subj — 
to some limitations or regulations. One of these limitations is — 
member of the public can claim, as a matter of right, to enter t 
garbha griha or the sanctum sanctorum where the deity 
because it is a place reserved for the priest to pel form serv 
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of worshippers to enter a public temple under Hindu law and apart 
from any legislation under Article 25(2)(6). B. K. Mukherjea, J. observed 
in Narhari v. Badrinath Temple Committee,” that the right of entry into 
a public temple is not an unregulated or unrestricted right. It is open 
to the trustees of a public temple to regulate the time of public visits 
and fix certain hours of the day during which alone members of the 
public would be allowed access to the shrine. The public may also be denied 
access to certain particularly sacred parts of the temple, e.g., the inner 
sanctuary, or as it is called the ‘Holy of Holies’ where the deity is actually 
located. The position is the same where there is legislation falling within 
Article 25(2)(b). The object of a law contemplated by that article is to 
remove the disability imposed on certain sections of the Hindu society 
and not to confer on all of them a right to enter a place at which wor- 
ship is not to be carried on according to Hindu notions. The same 
consideration will apply to other parts of the temple which are not places 
of worship, such as, office room, store room, cooking room and the like. 


XI. ARTICLE 27— [AXES AND CONTRIBUTIONS 


8.98. Contributions.—Article 27 of the Constitution may now be 
considered. The Article guarantees freedom against the payment of 
taxes the proceeds of which are specifically appropriated for the promotion 
or maintenance of any particular religion or religious denomination. 
When a law imposing a contribution in money is challenged as being 
in conflict with this article, two questions have to be considered : 

(1) Is the contribution a fee for service rendered, or is it a tax ? 

(2) If it is a tax, are its proceeds specifically appropriated for the 

purpose specified in the article ? 

The second question may often prove to be decisive. 

To take up the first “question, we start with the decision in 
Lakshmindra Thirtha Swamiar y. Commissioner, Hindu Religious Endow- 
ments, Madras? (Shirur Math case). In that case the attack was on 
section 76 of the Madras Hindu Religious and Charitable Endowments 
Act, 1951 (as the Act then stood). This section authorised the levy of 
a contribution on religious institutions, not exceeding five per cent on 
the income of the institution, and there was a further grading of the 
levy according to the income of the trust. It was held by the Madras 
High Court that the contribution was, in fact, a tax, and that it was 

within the prohibition enacted by Article 27. Before the Supreme Court, 
_ to which an appeal against that decision was taken, it was not seriously 


— 30. arhar. = Badrinath Temple Committee, (1952) S.C.R. 849. 

* For the text of Article 27, see para 8.10, supra. 
— _ Lakshmindra Thirtha Swamiar vy. Commissioner, H.R.E., AI.R. 1952 Mad 
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disputed that if the contribution under section 76 of the Act was really 
a tax, it would be void, for the reason that the State legislature had no 
competence to levy such a tax under its legislative power. The real con- 
troversy centred on the question whether the contribution was what it 
purported to be—a fee for services rendered,—or whether it was, in reality, 
a tax. Discussing this question, B. K. Mukherjea, J. (as he then was) 
held% that it was not a fee, because the amount of contributions was 
not corelated to the actual services rendered and was graded according 
to the capacity of the payer to pay, and further, the collections were 
merged in the general revenues of the State and were earmarked to meet 
the expenses of services by the State. Case-law arising on this Act after 
its subsequent amendment will be mentioned later.* 

8.99. Later cases.—The principle laid down in this decision was 
followed in Jagannath v. State of Orissa Ratilal v. State of Bombay,* 
and Mot: Das v. S. P. Sahi” 


Thus, in Ratilal v. State of Bombay,” the question related to the 
validity of section 58 of the Bombay Public Trusts Act, 1950, which made 
it obligatory on every public trust to pay a contribution, which was fixed 
by the rules made under the Act, at two per cent of the gross annual 
income. Section 57 of the Act provided for the establishment of a fund 
called the Public Trusts Administration Fund, and the collections 
under section 58 were to be paid into this fund. It was held by the 
Supreme Court that the contribution in question was a fee, and that it 
was valid. 

8.100. In Sri Jagannath v. State of Orissa,’ the challenge was directed 
against section 49 of the Orissa Act relating to Hindu religious endow- 
ments, under which every Mutt or temple having an annual income 
exceeding Rs. 250.00 was liable to make an annual contribution. These 
contributions were not, however, merged in the public revenue, but were 
to be credited in a special fund created by section 50. On these pro- 
visions, the contribution was held by the Supreme Court to be a fee 
and was upheld. 

8.101. Bihar Act.—In Moti Das v. S. P. Sahi,“ the attack was on 
section 70 of the Bihar Hindu Religious Trusts Act, 1951, which provided 
that for the purpose of defying the expenses incurred in the administra- 


33 C.H.R.E. v. Lakshmindra Thirtha Swamiar, (1954) S.C.R. 1005; A.I.R. 1954 
SC 282s 

34 See infra. 

35 Sri Jagannath v. State of Orissa, (1954) S.C.R. 1046. 

36 Ratilal v. State of Bombay, (1954) S.C.R. 1055; A.I-R. 1964 S.C. 388. 

37 Moti Das v. S. P. Sahi, A.I.R. 1959 S.C. 942. — 

38 Ratilal v. State of Bombay, (1954) S.C.R. 1055; — 1954 za 388. 

39 Sri Jagannath v. State of Orissa, (1954) S.C.R. 1046. : Ties 
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tion of the Act, the trustee of every religious trust shall pay to the Board 
such fee not exceeding five per centum of its net income as the Board 
may from time to time determine. There was also a provision for the 
creation of a separate trust fund to be vested in the Board, and the 
collections were to be credited to that fund. It was held by the Supreme 
Court, following the decision in Sri Jagannath v. State of Orissa," that 
the contribution was fee and not a tax, and the law was valid. 


8.102. Case on the Madras Act after amendment.—To revert to the 
Madras Act referred to earlier, the Madras legislature, after the decision 
of the Supreme Court in the Commissioner, Hindu Religious Endowments, 
Madras v. Sri Lakshmindra Thirtha Swamiar,” amended section 76 ot 
that Act—the Madras Hindu Religious and Charitable Endowments Act, 
1951—by providing that the contributions were to be credited to a special 
fund to be utilized for the purpose of carrying out the services under the 
Act. The validity of the amended provision was challenged in Sudhindra 
v. Hindu Religious and Charitable Endowments Commissioner,“ but it 
was held that having regard to the amendments made, the contribution 
must be regarded as a fee and that section 76(1) was valid. 

The levy of a tax is for the purpose of the general revenue, and the 
amount, when collected, forms part of the public revenue of the State. 
There is no element of quid pro quo between the taxpayer and the 
public authority- 

8.103. Essential features of fee.—A fee is genérally defined to be a 
charge for a special service rendered to individuals by the Government 
or some other agency like a local authority or statutory corporation. 


The amount of fee levied is supposed to be based on the expenses 
incurred by the Government or the agency in rendering the service, though, 
in many cases, the courts are arbitrarily assessed. Fees are ordinarily 
uniform, but the absence of uniformity is not a criterion on which alone 
it can be said that a levy is in the nature of tax. In the case of a fee, 
no account is taken of the varying abilities of different recipients of the 
service to pay. As a fee is regarded as a sort of return or consideration 
for the services rendered, it is necessary that the levy of fees should be 
corelated to the expenses incurred by the agency in rendering the 
services. - If the special service rendered is distinctly any primarily meant 
for the benefit of a specified class or area, the fact that in benefiting the 
specified class or area the State as a whole may ultimately and indirectly 
be benefited would not detract from the character of the levy as a fee. 


It is also generally necessary that the payments demanded for the 


4l Sri Jagannath v. State of Orissa, (1954) S.C.R. 1046. 
42 C.H.R.E. v. Lakshmindra, (1954) S.C.R. 1005; A.I.R. 1954 S.C. 282. 
| Sudhindra v. H.R.E.C., 1.L.R. (1956) Mad. 229 ; A.I.R. 1956 Mad. 49, on 
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rendering of such service must be set apart or specifically appropriated 
for that purpose, and that they should not be merged in the general 
revenue of the State to be spent for general purposes. 


8.104. Two elements essential in order that an amount may be 
regarded as fee.—Thus, two elements seem to be essential in order that 
a payment may be regarded as a fee. In the first place, the amount must 
be levied in consideration of certain services which the individuals accept 
either willingly or unwillingly; and, in the second place, the amount 
collected must be earmarked to meet the expenses of rendering these 
services and must not go to the general revenue of the State to be spent 
for general public purposes. 

8.105. Illustrative case as to tax and fee.—In order to discuss the 
distinction in detail, we may take one of the earliest Supreme Court 
cases.“ Section 49 of the Orissa Hindu Religious Endowments Act, 1939, 
imposed, on every mutt or temple having an annual income exceeding 
Rs. 250, an annual contribution for meeting the expenses of the Com- 
missioner and the officers and servants working under him. This con- 
tribution was held to be a fee, and not a tax, for the following reasons : 


(i) The payment was demanded only for the purpose of meeting the 
expenses of the Commissioner and his office, and were not merged in the 
general public revenue ; : 

(ii) The collections were not appropriated like other receipts. They 
went to comstitute the fund which was contemplated by section 50 of 
the Act, and, to that fund, the State Government also contributed both 
by way of loan and grant ; 

(iii) The fund was specifically set apart for the rendering of services 
involved in carrying out the provisions of the Act. 

8.105A. With this case, we may contrast Commissioner, H.R.E. v. 
L.T. Swamiar,” where the Supreme Court held that the contribution 
levied under the Madras Hindu Religious and Charitable Endowments 
Act, 1951, was in the nature of a tax and not fee, for the following 
reasons : 

() The money raised by the levy of the contribution was not 
carmarked or specified for defraying the expenses that the Government 
had to incur in performing the new services ; 

(it) All the collections went to the consolidated fund of the State, 
and all the expenses had to be met, not out of those collections, but 
out of the general revenue by a proper method of appropriation, as was 
done in case of other Government expenses ; 


44 Shri Jagannath Ramanuj Das v. State of Orissa, (1954) S.C.R. 1046, 1053; 
A.LR. 1954 S.C. 400, 403. —— 
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(tit) There was no corelation between the expenses incurred by the 
Government and the amount raised by contribution under the provisions 
of section 76. Hence, the theory of a return or counter-payment or quid 
pro quo could not have any possible application to that case. “The 
contribution was, therefore, regarded as a tax. However, since it was 
not imposed for maintaining a particular religion, the other requirement 
of Article 27 was not satisfied, and its validity was sustained. 

8.106. Other cases.—Other cases on this topic are noted“ in the 
footnotes. 


8.107. Tax appropriated for particular religion needed.—It has been 
already stated that the second condition for the applicability of Article 
27 is that the proceeds of the tax must be specifically appropriated in 
payment of expenses for the promotion of maintenance of any particular 
religion or religious denomination. 

In relation to this condition, the Supreme Court has said in the Sirur 
Mutt case :* 

“What is forbidden by Article 27 is the specific appropriation of the 

proceeds of any tax in payment of expenses for the promotion or 

maintenance of any particular religion or religious denomination. 

The reason underlying this provision is obvious. Ours being a 

secular State and there being freedom of religion guaranteed by the 

Constitution, both to individuals and to groups, it is against the 

policy of the Constitution to pay, out of public funds, any money for 

the promotion or maintenance of any particular religion or religious 
demoninations.” 

8.108. Contribution for secular administration.—This case illustrates 
—though not in so many words—the distinction between religious and 
secular aspects. The contribution, though levied in the nature of a tax, 
was not hit by Article 27, as it was not levied for fostering or preserving 
the Hindu religion or any denomination within it. It was the secular 
-administration that the legislature sought to control so as to ensure that 
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the endowments attached to the religious institutions were properly 
administered and their income was duly appropriated for the purpose for 
which they had been founded. 

In another case—Shri Jagannath Ramanuj Das v. State of Orissa, 
the contribution (even if treated as a tax) was outside the purview of the 
Jatter® part of Article 27. The object of the contribution was not the 
fostering or preservation of Hindu religion or of any denomination 
within it, and since there was no question of fayouring any particular 
religion or denomination, Article 27 could not apply. 

8.109. Tax how far repugnance to Article 27.—It may be stated 
that the Madras High Court in Lakshmindra Thirtha Swamiar v. Commis- 
sioner, Hindu Religious Endowments, Madras,’ considered the question 
when the tax would offend Article 27. But the only contention that 
would appear to have been urged im that case in support of the leyy was 
that the realisations were not specifically appropriated by the Act for 
payment of the expenses of the department which had been set up under 
the Act for exercising supervision and control, and that the levy was, 
therefore, not within the prohibition enacted in Article 27. This con- 
tention was negatived by the High Court. The Court observed that 
Article 266 of the Constitution required that all the revenues received by 
the State should form part of the Consolidated Fund and appropriations 
therefrom should be made for the purposes and in the manner provided 
in the Constitution, and that to attract Article 27 it was not necessary 
that the Act imposing the tax should itself provide for the appropriation. 

In dealing with this question, the Supreme Court observed that what 
was forbidden by Article 27 was the special appropriation of the proceeds 
of any tax in payment of expenses for the promotion or the maintenance 
of any particular religion. The reason underlying this prohibition was 
that the State under the Constitution being secular, it would be against 
the policy underlying it to compel payment of taxes for the maintenance 
of any particular religion. But section 76 of the Madras Act did not 
contravene this provision, because the contribution was not for the 
fostering or preservation of the Hindu religion but for ensuring that 
religious endowments were properly administered. The provision had 
reference to the secular, and not to the religious, activities of the trust- 
and that it was not hit by Article 27. Z 


8.110. In dealing with the same question in Sri Jagannath ~ v. State 
of Orissa B. K. Mukherjea, J., observed as follows : 


5 Shri Jagannath Ramanuj Das v. State of Orissa, (1954) S.C.R. 1046; A,L.R. 
1954 S.C. 400, 403. + 
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“What is forbidden by Article 27 is the specific appropriation of the 
proceeds of any tax in payment of expenses for the promotion or main 
tenance of any particular religion or religious denominations. ‘Ihe object 
of the contribution under section 49 is not the fostering or preservation 
of the Hindu religion or of any denomination within it; the purpose 
is to see that religious trusts and institutions wherever they exist are 
properly administered. It is the secular administration of the religious 
institutions that the Legislature seeks to control and the object, as 
enunciated in the Act, is to ensure that the endowments attached to the 
religious institutions are properly administered and their income is duly 
appropriated for purposes for which they were founded or exist. As 
there is no question of favouring any particular religion or religious 
denomination, Article 27 could not possibly apply.” 

8.111. Case in the Bihar Act.—Relying on the above observation, 
the Supreme Court held in Moti Das v. S. P. Sahi, that the contribution 
levied under section 70 of the Bihar Hindu Religious Trusts Act did 
not contravene Article 27. 


8.112. Distinction between tax and fee—Importance of.—It is clear 
from the preceding paragraphs that the distinction between tax and fee 
is important in the context of Article 27. A tax is a compulsory exaction 
of money by a public authority for a public purpose enforceable by law, 
and is not a payment for any specific service rendered. 


XII. PROCEDURE 


8.113. Question not fit for determination in writ proceeding.—- 
Finally, a point of procedure may be noted. The question whether a 
particular religious or charitable institution is or is not a religious deno- 
mination or any section thereof within the meaning of Article 26 of the 
Constitution, is a question of fact or, in any event, a mixed question of 
fact and law which can be more satisfactorily and effectively adjudicated 
upon in a civil court." 


8.114. Article 28.—Article 28 is not of practical importance in rela- 


tion to the administration of religious trusts in general, though Article 
28(2) may be of interest to certain institutions. 


XIII. PROPERTY AND ITS MANAGEMENT—ARTICLES 19 AND 26 
8.115. Article 19.—So far, Articles 25-28 have been mainly dealt 
with. There is another constitutional provision of importance, which 
should now be considered. Article 19(1)(f) guarantees the right to acquire, 
hold and dispose of property. 


9 Moti Das v. S. P. Sahi, ALR. 1959 S.C. 942, (1959)2 S.C.R. Supp. 563. 
— a Arya Vyasa Sabha etc. v. Commissioner of Hindu* Charitable and Religious 
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This right is subject to the power of the State to make certain laws, 
conferred by Article 19(3), to be considered later. Chronologically, the 
right of a citizen to acquire property comes first. Acquisition of property 
by the State comes later. If there is no property acquired by a citizen, 
there is nothing which the State could compulsorily acquire. It is in 
this sense that the right of a citizen to acquire property comes first. 
The right is dealt with in Article 19(1)(f), which is qualified by Article 
19(5). The importance of Article 19(5) should also not be minimised. 
Much depends on the meaning given to the phrase “reasonable restric- 
tions” as occurring in that clause, as also to the phrase “public interest” 
in the same clause. 


8.115A. Meaning of property—The crucial word is “property”. 
The word “property” is, in its ultimate origin, derived from the Latin 
root proprius (making one’s own). ‘Therefore, the element of exclusion 
is implicit in the concept of property.” 

Man is not the only being that has a concept of property or an 
emotional attachment to things. It has been pointed out? that animals 
of prey, birds and even insects have an instinct for preserving what they 
possess. The distinguishing feature of mankind in relation to property 
seems to lie in its capacity for classifying the various kinds of claims to 
property, their extent, nature and duration. In this respect, then, the 
evolution of a complex legal system or code of rules governing property 
seems to be integrally connected with human notions of property. 

In the development of legal theory, law was in the beginning 
naturally devoted to material things. But in modern times, proprietary 
rights, as of shareholders, holders of Government promissory notes, bank 
deposits, etc., have come to the forefront. These proprietary rights have 
no material objects corresponding to them. In law, electricity can be 
stolen, and space can be possessed, like the interior of my house. “Though 
air is, as yet, free and of common use and does not cost anything, yct 
a component of it,—namely, oxygen,—can be sold. Even recorded music 
has value. 


Thus, law has conferred, in respect of various objects, proprietary 
rights of- a more or less complete nature on men. This is because the 
things are useful and have an economic or cultural value to men and 
have an economic or cultural value to men. The subject-matter of these 
rights is valued because of its economic advantage. These economic 
advantages are by metonymy often identified with the different rights- 
which secure them. For example, the subject-matter of a sherchpiniers 
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right consists of a right to receive dividend, a right to vote and parti 
cipate in the meeting, and other incidental contractual rights. Thus, the 
subject-matter of proprietary rights consists of rights in respect of things, 
material or immaterial, and acts and events, having an economic value, 
which are protected by law. 

Property, it has been said, signifies that dominion or indefinite 
right of user, control and disposition which one may lawfully exercise 
over all things or objects. It has been substantially so defined in the 
State Constitution of one of the States in the U.S.A.—Illinois.” 

No one, however, can say, in regard to his wealth—‘‘I can do what 
I like with my own”. One of the first teachings of Christ was against 
such an attitude. The rights of an individual are limited by the right 
of society to exercise such control over a person’s property as is considered 
justifiable in the interests of the social order. 

Under Article 19(5), therefore, the right to acquire, hold and dispose 
of property guaranteed by Article 19(1)(f) is subject to ‘reasonable restric- 
tions’ in the interests of the ‘general public’ or ‘for the protection of the 
interests of any Scheduled Tribe’. A general survey of judicial decisions 
in this sphere is not necessary for the present purpose. The restrictions 
actually imposed have taken different forms. 

8.115B. Meaning of ‘property’ in Article 19(1)(f)—What, then, is 
the meaning of ‘property’ in Article 19(1)(f) ? 

It may be stated that the word ‘property’ in Article 19(1)(f) has 
received a wide connotation. The earlier view was that Article 19(1)(f) 
deals with abstract rights of property, while Article 31(1) deals with 
concrete rights. But this is not the current judicial view. 

It was laid down by the Supreme Court (per Mukherjee, J.) that 
the word ‘property’ as used in Article 19(1)(f) of the Constitution should 
be given a liberal and wide connotation and, so interpreted, should be 
extended to those well-recognised types of interest which have the insignia 
or characteristics of proprietary right. 

Thus, Article 19(1)(f) applies* equally to concrete as well as to 
abstract rights of property.” 

Decisions on Article 19, of course, apply as much to religious endow- 


14 American Jurisprudence, Second, Volume 63, page 288, paragraph 1. 


15 Luke, 12; 19; 15. 
16 State of West Bengal v. Subodh Gopal Bose, A.J.R. 1954 S.C. 92; (1954) 


S.C.R. 587. 


3 T C.H.R.E. v. Sri Lakshmindra Thirtha Swamiar, A.I.R. 1954 S.C. 282 : (1954) 


— §.C.R. 1005. 
Shaiba v. State of Gujarat, A.LR. 1963 S.C. 540; (1963)3 S.C.R. 837. 


mi Motor Transports Ltd. v. Mutt, A.I.R. 1963 S.C. 864; (1963)1 S.C.R. 
>) 282. : 








PROCEDURE 441 


ments as they apply to the proprietary rights of others. Here we shall 
be concerned only with those decisions which directly concern Article 
19(5) in its application to Hindu religious endowments. The special 
point which should be borne in mind in this connection is that the office 
of a Mohunt or a Shebait is property. In the Shirur Mutt case,” the 
head of the Muit challenged the validity of certain provisions of the 
Madras Hindu Religious and’ Charitable Endowments Act, 1951, on the 
very ground that they violated, the fundamental right to hold property. 
The rationale of the decision is that the word “property” in Article 19(1)(f) 
must be liberally and broadly interpreted so as to include the right 
of the Mohunt to the beneficial enjoyment of the property of the Mutt 
and to deal with and dispose of its income at his discretion for the 
purpose of the Mutt. 


8.116. Shebaitship of property.—Even before the Constitution, it 
was a well-settled principle of the Hindu law of religious and charitable 
trusts that the office of. a Shebait is property, and the same principle was 
extended to that of the Mohunt. 

The leading cases on the point after the Constitution are : 

(1) Shirur Mutt case,” 

(2) Ratilal v. State of Bombay, 

(3) Sri Sri Jagannath v. State of Orissa,” 

(4) Moti Das v. S. P. Sahi.” i 

These decisions represent the cornerstone of the law of Hindu religious 
and charitable trusts, in the light of the constitutional provisions with 


special reference to the right of property in Article 19(1)(f) of the 
Constitution. 


8.117. Religious and secular matters—distinction important under 
Article 19.—The distinction between religious and secular matters be- 
comes important in relation to Article 19 also. A law is valid if it is in 
the public interest and imposes a reasonable restriction on the rights 
guaranteed by Article 19. 

A Mobhunt or a Mathadhipati represents the head of a spiritual 
fraternity and, by virtue of his office, has responsible duties as the custodian _ 
of religion. The general view so far expressed by the Supreme Court 
is that if a law makes such a person a mere subordinate of the State 
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1005. — — 
22 Ratilal v. State of Bombay, (1954) S.C.R. 1055. Se natoa — — 
23 Sri Sri Jagannath y. State of Orissa, (1954) S.C.R. 1046. — , — — = = ge 
24 Moti Das v. S. P. Sahi,.A1I.R. 1959 S.C. 942. ae aa — 
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Government, then the law will be unconstitutional and invalid. The 
underlying rationale (though not expressly formulated) seems to be that 
the spiritual element should not be interfered with. 

8.118. Decisions as to schemes for management.—In fact, in the 
case of Jagannath v. State of Orissa the Supreme Court even expressed 
the view that the provisions dealing with a settlement of a scheme relating 
to a religious institution by an executive officer without the intervention 
of any judicial tribunal was an unreasonable restriction and, therefore, 
unconstitutional. 

A similar view was expressed in regard to the framing of a scheme 
for a mutt, in the case of Sadasiv Prakash v. State of Orissa” In Tikayal 
Shri Govindlalji v. State of Rajasthan,” a difference has been drawn 
between a temple and a mutt, and the view has been expressed that the 
powers for interference with the management of the secular affairs are 
greater in the case of a temple than in the case of a mutt, where the 
Mathadhipati has a larger power of disposal over the income. This 
distinction, of course, pays due respect to the nature of the institution. 

8.119. Right of management subject to control.—The Constitution, 
however, permits legislation which controls the right of management. 
Thus, it has been held by the Supreme Court in Bir Kishore Dev. v. 
State of Orissa that the Shri Jagannath Temple Act, 1954, could not, 
if properly granted, be challenged either under Article 19(1)(f) or under 
Article 26 of the Constitution. By that Act, the sole right of superinten- 
dence of the Raja of Puri over the secular management of Jagannath 
Temple was transferred to a committee, of which the Raja was the 
chairman. The validity of this legislation was upheld. 


To state the matter briefly, in matters of religion, the right of 
management given to a religious body is a fundamental right guaranteed 
by the Constitution which no legislation can take away. But, in secular 
matters, the right of administration of the property of the religious trust 
can be controlled by legislation if the legislation is otherwise valid. 


8.120. Property rights of a denomination and agrarian reforms— 
Judicial philosophy explained.—Thus, the right of a religious denomination 
to own and acquire movable and immovable property is not absolute and 
unqualified. However, no rights in an organised society surely can be 
absolute. Enjoyment of one’s employment rights must be consistent with 
the enjoyment of rights also by others. Where, in a free play of social 
forces, it is not possible to bring about a voluntary harmony, the State 
has to step in to set right the imbalance between competing interests, 


25 Jagannath v. State of Orissa, (1954) S.C.R. 1046. 

26 Sadasiv Prakash v. State of Orissa, A.I.R. 1956 S.C. 430. 

27 Tikayat Shri Govindlalji v. State of Rajasthan, A.I.R. 1963 S.C. 1638. 
_ 28 Bir Kishore Dev v. State of Orissa, A..R. 1964 S.C. 1501. 
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and there the Directive Principles of State Policy have a definite and 
positive role.” 


8.121. Rajasthan Act.—On the subject of acquisition of property, 
reference may be made to a case from Rajasthan. By the Rajasthan 
Public Trusts Act, 1959, registration is made necessary to ensure due 
supervision of the trust properties and to exercise proper control over them. 
The Rajasthan Act was challenged under Article 26(c) of the Constitution 
on the ground that it deprives the religious denominations of their 
ownership of the property. The challenge did not succeed. The Act, 
in so far as it is concerned with the compulsory acquisition of property, 
was also held to fulfil all the requirements of Article 31(2). 

Legislative power to enact such a provision is available to the State 
[Article 26(d)], and such a law cannot, by any stretch of imagination, be 
held to be an attempt at interference with the rights of religious institu- 
tions to manage their own affairs.” 


XIV. CASES ON ARTICLE 19 


8.122. Duty to maintain registers.—It is now time to mention a few 
cases relating to Article 19 of the Constitution in so far as it guarantees 
the right to acquire, hold and dispose of property. It may be useful to 
point out that the distinction between religious matters and other matters 
has had its importance in this field also. “Thus, it has been decided that = 
legislative provisions requiring the trustee of an institution to prepa: are 
and maintain registers of the properties of the institution, to keep accounts 
of its income and disbursements, to get them audited and balance-sheet 
prepared by the auditor and generally to act with such power in ade = 


ra Fee 


ministering the affairs of the institution as required of trustees are = 
as reasonable restrictions, having —— to the secular duties” of <= 
Mohunt. Sae aae 
8.123. Power 'to fix scales of expenditure.—Provisions confe Trir 
a power on the Charity Commissioner to fix scales of expendi iture, t 
settle budgets, to frame schemes, and to exercise general- contro “al 
supervision in relation to the administration of the properties bi av > a 
been similarly upheld, as within the saving of Article 19(5). Dis 
the validity of these and similar provisions in the Bihar Hin: 
Trusts Act, 1951, the Supreme Court observed in Moti Das 
“Having regard to the position of a trustee as respects | the | ru 
which > he holds and the oie. or aE of the ict, the 
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imposed are really for the purpose of carrying out the objects of the 
trust and for better administration, protection and preservation of the 
trust properties ; they are, therefore, reasonable restrictions in the interests 
of the general public within the meaning of clause (5) of Article 19 of the 
Constitution.” 


8.124. Maintenance of surplus.—With this decision should be con- 
trasted the decision in the Commissioner, Hindu Religious Endowments, 
Madras v. Sri Lakshmindra Thirta Swamiar of Sri Shirur Mutt.“ It was 
held by the Supreme Court that (a) section 30 of the Madras Hindu 
Religious and Charitable Endowments Act, 1951, which required the 

= trustee to spend the income in accordance with the instructions of the 
Commissioner or the Area Committee, and (b) section 31 of that Act, 
which provided that the trustee should obtain the previous sanction of 
the Deputy Commissioner before utilizing the surplus funds, were un- 
reasonable restrictions on the powers of the Mathadhipathi to dispose 
of the income and appropriate the surplus for the purpose of the Mutt. 
They were, therefore, not within the protection of Article 19(5). It was 
also held that section 55 of that Act, which provided® that the Mathadhi- 
pathi should maintain an account of personal gifts to him called Pada 
Kanikkais and that he should utilize them for purposes of the Mutt was 
bad as, under the law, such gifts belonged to him and not to the institution. 


8.125. Madras Act.—Again, as a result of the decision in Gommis- 
sioner, Hindu Religious Endowments, Madras v. Sri Lakshmindra 
Thirtha Swamiar of Sri Shirur Mutt,“ holding that certain provisions of 
the Madras Hindu Religious and Chritable Endowments Act, 1951, were 

= unconstitutional, the legislature of the Madras State enacted, in 1954, an 
— amendment Act, with the stated purpose of removing the defects in the 
—— Act as pointed out by the Supreme Court. 


"The Act, as amended, was again challenged in Sudhindra Thirtha 
— amiar v. Commissioner of Hindu Religious and Charitable Endowments, 


adras, on the same grounds as before, and it was held by the Madras 
ligh Co urt that sections 30(2) and 31, as amended, suffered A EE kan 
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no further appeal to the Supreme Court. The High Court upheld the 
validity of certain other -sections of the Act, and an appeal by the 
Mohunt on those points did not succeed.” 

8.126. Sri Jagannath’ vy. State of Orissa® furnishes another illustra- 
tion. Sections 38, 39 and 46 of the Orissa Hindu Religious Endowments 
Act, 1939, were attacked as infringing Article 19(1)(f) of the Constitution. 
Sections 38 and 39 conferred, on the executive, power to frame schemes, 
and no appeal was provided against the order. It was held by the 
Supreme Court that these sections imposed an unreasonable restriction 
on the rights of the Mohunt and were bad. ‘This part of the decision 
emphasises the unreasonableness of the restriction in question. 

Section 46 of that Act enumerated the purpose for which surplus 
funds of the trust could be diverted, and there was a proviso to it to the 
effect that such diversion should be in accordance with the directions of 
the Commissioner. The section itself was not open to objection, because 
it merely gave statutory recognition to the powers which the Mohunt - 
had thereunder, but the proviso to the section was bad, as it imposed a 
fetter on the exercise of that power, by subjecting it to the directions of 
the Commissioner. 

8.127. As a result of the decision in Sri Jagannath v. State of Orissa, 
holding the sections 38 and 39 of the Orissa Hindu Religious Endow- 
ments Act, 1939, as an unreasonable restriction on the powers of the 
Mohunt to administer the endowment, the legislature of the State of 
Orissa amended the law by providing, in sections 42 and 44, for a right 
of appeal against an order of the Commissioner setting a Scheme under 
the Act. It was held by the Supreme Court in Sadasib Prakash v. Stale 
of Orissa that by reason of the above amendment, sections 42 and 43 of 
the Orissa Hindu Religious Endowments Act; 1952, which had replaced 
the Act of 1939, were no longer open to attack as constituting unreason- 
able restrictions and were, therefore, valid. 


8.128. Schemes.—The Orissa High Court judgment in Jagannath 
Ramanuja v. B. K. Patra,” can be conveniently referred to. 


Having regard to the judgment of the Supreme Court in Sadashib 
Prakash v. Orissa,” the High! Court directed the Endowment Commissioner 


36 Sudhindra Thirtha Swamiar v. Commissioner of H.R.E., Madras, A.IR- 1963 


S.C. 966. 
37 Sri Jagannath v. State of Orissa, (1954) S.C.R. 1046. * 
38 Sri Jagannath v. State of Orissa, (1954) S.C.R. 1046, para 8.93, supra. 


— 
39 Sadasib Prakash v. State of Orissa, (1956) S.C.R. 43, (1956) S.C.A. pe 


A.LR. 1956. S.C. 482. — 
40 Jagannath Ramanuja v. B. K. Patra, 1.L.R. (1958) Cut. 666; AIR. 1959 Orissa = 
117. r 
4l Sadashib Prakash v. Orissa, (1956) S.C.R. 43; A.I.R. 1956 S.C. 432. 
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to modify the scheme in the light of the judgment in order to remove 
certain defects pointed out in the judgment of the Supreme Court. 


In doing so, the High Court observed that the Supreme Court deci- 
sions in the Shirur Mutt case and in Ratilal Gandhi's case showed that 
any scheme for the administration of a mutt must conform to the following 
requirements : 


(t) as the Mohunt of the Mutt had property rights in the endow- 
ment of the Mutt, unreasonable restrictions should not be placed on his 
enjoyment of those rights ; 

(ii) restrictions imposed by a scheme would be unycasonable_ if 
they rendered the Mohunt unfit to discharge his duties and reduced him 
to the level of a servant ; 

(iit) as the main purpose of a Mutt was to encourage and foster 
spiritual training and to strengthen the denominations of the particular 
school to which the Mutt belonged, any scheme in the administration of 
a Mutt should not hinder but should assist the Mohunt to achieve that 
UEP 

(tv) under Article 26(6), the Mohunt should have complete freedom 
to decide what rites and ceremonies were essential according to the tenets 
of the sect to which the Mutt belonged and no outside authority had any 
jurisdiction to interfere in such matters ; 


— ——@?+~);:«Cé#U«tthee: scale of expenditure on such rites, however, could bc 
regulated by secular authorities for the reasons given in the Shirur Mutt 
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8.128. Andhra case.—In Narayana v.~ State of Andhra Pradesh.” 
the question was raised whether the Mohunt of Tirupathi, whose rights 
as hereditary Vicharankartha of the ‘Tirumalai Tirupati Devasthanam 
had been validly extinguished by an Act of the Madras Legislature in 
1932, was entitled, after the enactment of the Constitution, to enforce 
them under Article 19(1)(f). It was held by the High Court of Andhra 
Pradesh that he was not, as the Constitution had no retrospective opera- 
tion, and on the date on which it came into force there were no rights 
in the Mohunt on which Article 19(1)(f) could operate. 


8.129. Shebaitship.—So far, the discussion has had reference to the 
rights of the Mohunt under Article 19(1\f) of the Constitution. As for 
Shebaits, it was held by the Privy Council in Ganesh v. Lal Behary,® and 
Bhabatarini v. Ashalata,“ that the office of Shebaitship was itself property. 
This view was approved by the Supreme Court in Angurbala v. 
Debabrata.* Later, B. K. Mukherjea, J., (as he then was), delivering the 
judgment of the Court in Kalipada v. Palani Bala,” observed that the 
Shebait had, in almost all the cases, a share in the usufruct of the 
properties of the endowment, and that even when no emoluments were 
attached to the office, he enjoyed some sort of right or interest in the 
endowed property, which partially at least, had the characteristic of 
proprietary right. 

8.130. Whether office to which no emoluments are attached is pro- 
perty.—The question whether an office of trustee which is hereditary, 
and to which no emoluments are attached, is “property” arose directly 
for decision in Narayan v. State of Madras.“ In that case, a scheme 
had been framed under which a manager to be appointed by the Board 
was given such wide powers of administration that he became the 
de facto trustee of the temple and the hereditary trustee was reduced 
to a non-entity. 

The office of trustee carried no emoluments, and the question raised 
was whether in view of this he could claim the protection of Article 
19(1)(f). It was held by the Madras High Court that the office of 
hereditary trustee was itself property within Article 19(1)(f) even if no 
emoluments were attached to it, and a scheme which substantially inter- 
fered with the exercise by him of his functions would be unconstitutional. 


8.131. A similar view was taken by a Full Bench of the Travancore- 


42 Narayana v. State of Andhra Pradesh, A.I.R. 1959 A.P. 471. 

43 Ganesh v. Lal Behary, (1936)63 I.A. 448 (P.C.). 

44 Bhabatarini v. Ashalata, (1943)70 LA. 57 (P.C). 

45 Angurbala v. Debabrata, (1951) S.C.R. 1125; ALR. 1951 S.C. 293. 

46 Kalipada v. Palani Bala, (1953) S.C.R. 503; A.LR. 1953 S.C. 125; ave see 
Raj Kali Kuer v. Ram Rattan, (1955)2 S.C.A. 636. cael of 

47 Narayan v. State of Madras, I.L.R. (1955) Mad. 356. 
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Cochin High Court in Kumaran Nambudiri v. Cochin Devaswom Board," 
and again by another Full Bench in Bramadathan Namboodripad v. 
Cochin Devaswom Board® A doubt was expressed in Sitharamamma Vv. 
Dy. Commissioner for Hindu Religious and Charitable Endowments,’ on 
the correctness of the Madras decision in Narayan v. State of Madras. 
It was observed that there was a difference between the Mohunt of a 
Mutt and the trustee of a temple; the former had a beneficial interest in 
the properties, while the latter had only duties; therefore, the office of 
the trustee of a temple, unlike that of the head of a Mutt, was not 
property. 

In Kanteti Sastrulu v. Venkateswara Rao, a Full Bench of the 
Andhra Pradesh High Court has considered the question whether here- 
ditary trusteeship is property, and it has held, differing with the decision 
in Sitharamamma v. Dy. Commissioner for Hindu Religious and Chari- 
table Endowments, and agreeing with Narayan v. State of Madras,” that 
trusteeship is property. The Calcutta High Court had held, on a review 
of the authorities, that the office of a hereditary Shebaitship is property, 
even if no emoluments are attached to it. 


8.132. Illustrative cases.—It would be noted from the above brief 
resume that in applying the test of Article 19, courts give sufficient 
importance to the agency vested with ultimate control. If the final 
decision is made to rest with an executive officer, its validity would not 
ordinarily be upheld. 

— This is fairly clear from cases on the Orissa Hindu Religious Endow- 
= ments Act. Powers to enable the Commissioner to exercise effective 

control over the trustees of the mutts and temples. and settle a scheme 
ae — aab due administration of the endowed cao adam were, in ibe absence 
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made subject to holding an enquiry and an appeal to the High Court. 
[ts validity? was upheld. 

[his aspect may be illustrated by taking two provisions contained 
in the same Act. A provision in the Madras Hindu Religious Endowments 
Act, giving power to the Commissioner to take over the administration 
of an institution for five years, was held to be invalid, as ‘extremely 
drastic in character’, because no access was allowed to the court to set 
aside the order. 

On the other hand, a provision in the same Act authorising the 
Commissioner to pass any orders that he may deem necessary in order to 
ensure that an endowment was properly administered and its income duly 
appropriated for the purpose for which it was founded, was held not to 
be unreasonable, for the Mathadhipati was a trustee with respect to a 
public institution and some amount of control or supervision over the due 
administration of the endowment was certainly necessary in the interests of 
the public.’ 

Another illustration is furnished in the Act similarly; the Bihar 
Hindu Religious Trusts Act vested the general superintendence of all 
religious trusts in a Board, which was authorised to do all things reason- 
able and necessary to ensure that such trusts are properly supervised and 
administered, and that their income duly appropriated and applied to 
the objects of such trusts and in accordance with the purposes for which 
they were founded and for which they exist. The Board had power to 
alter or modify the budget of the trust but not in a manner incosistent 
with the founder's wishes. It could settle a scheme for proper adminis- 
tration of a religious trust; but a trustee or any other person interested 
therein has a right to apply to the District Judge for varying, modifying or 
setting aside the scheme. ‘The restrictions thus imposed by the Act on 
the power of the trustee were held valid, having regard to the position 
which a trustee holds as regards the trust property. 

On the same reasoning, provisions in these Acts laying down the 
circumstances when a trustee can be removed through an order of the 
court have also been upheld.” 


XV. LEGISLATIVE POWER 
8.133. Concurrent legislative power.—So far, constitutional provisions 


8 Sri Sadasib Prakash Brahmchari v. State of Orissa, A.I.R. 1956 S.C. 432; 
followed in Sri L.J. Jew v. West Bengal, A.I.R. 1959 Cal. 402; Bhimsen v. 
Orissa, A.I.R. 1959 Orissa 17. 

9 Commissioner, Hindu Religious Endowments v. Lakshmindra, AIR. 1954 
SE: 282- 

10 Moti Das v. S.P. Saki, A.I.R. 1959 S.C. 942; State of Bihar v. Bhabapritananda, 
A.LR. 1959 S.C. 1073. 

11 S. T. Swamiar V: —— H.R.E., AI.R. ag SG 966. 
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relating to fundamental rights have been discussed. Other constitutional 
provisions relevant to legislation on Hindu religious endowments may 
now be dealt with. The legislative competence to deal with religious 
- and charitable trusts and endowments may be first discussed. Entry 28 
of List III (Concurrent List) of the 7th Schedule to the Constitution 
grants concurrent powers of legislation to legislate in the field of charities 
and charitable institutions, charitable land religious endowments and 
religious institutions. The legislative powers in this respect are, thus, 
shared by Parliament and all the State legislatures. This position is 
_ responsible for different Acts by different States on a subject of common 
interest. There is, however, no recent case-law of importance. as to 
conflict between Parliamentary legislation and State legislation in this 
field. 


XVI. EXTRA-TERRITORIAL OPERATION OF STATE LEGISLATION 


8.134. Extra-territorial operation.—Another question of a constitu- 
tional nature, which has become important after the appearance of many 
State Acts, relates to the extra-territorial operation of some of these State 
Acts. Many religious institutions, trusts and endowments, and, especially, 
Mutts, have properties situated not in one State, but in different States 
in India. The constitutional validity of an Act passed in one State 
relating to Hindu religious or charitable trusts, in so far as it is sought 
to be made operative in other States, has come up for consideration in 
a few cases. The principle broadly applied in determining the validity 

_of such legislation is that of “territorial nexus’—though the application 
of the principle may not always be easy. 

8.135. In State of Bihar v. Charusila Dasi, followed by other decisions 

like State of Bihar v. Bhabapritananda,® the question was raised whether a 
State could enact a law so as to impinge on the administration of the proper- 


=_= tes of an institution situated outside the State.“ In that case, the endow- 
am = ment had its headquarters in the State of Bihar, but it owned properties out- 
= side that State. The contention advanced was that the legislature of 


“the Bihar State had no competence to enact a law in respect of properties 
8 PERE outside the State. The Supreme Court rejected this contention. 
s — held that the legislature of a State could enact a law binding on 
— — within the State that effective control could be exercised over 
> trustees who were within the State, and that, further, the location of 
institution within the State furnished on the analogy of taxation 
_ sufficient territorial — nexus to confer on the State legislatures com- 


nce to enact a law — on them. 
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8.136. This decision was followed in State of Bihar v. Bhabaprit- 
ananda. The question in that case related to the validity of the pro- 
visions of the Bihar Hindu Religious Trusts Act, 1951, in so far as they 
were sought to be applied to the Baidyanath temple. The temple was 
situated in Bihar, but also owned properties in the District of Burdwan in 
West Bengal. A scheme had also been framed under section 92 of the 
Code of Civil Procedure, 1908, for the administration of the temple by 
the District Judge of Burdwan, and that scheme had been affirmed by 
the High Court of Calcutta. | 


The contentions urged were that the provisions in the Bihar Act of 
1951, in so far as they sought to affect properties in West Bengal, were 
ultra vires, and that they were further open to the objection that they — ; 
interfered with the exercise of jurisdiction under section 92 of the Code- == 
of Civil Procedure, 1908, by courts outside the State. It was held by — 
the Supreme Court following the earlier decision™ that the- legislation == 
was not bad as having extra-territorial operation. This was for several- = 
reasons. In the first place, the trust was located within the ‘Sta 
‘Secondly, the Act, in so far as it provided that section 92 of eae 
Civil Procedure no longer applied to proceedings taken in respect — 
religious endowments under the Act, was valid, as its effect was not to t | 
away the jurisdiction of any court outside Bihar, but to take the reli 
trusts in Bihar out of the operation of section 92, so that a court outsid 
Bihar would decline to deal with them under section 92. 
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CHAPTER 9 


ENFORCEMENT OF RELIGIOUS AND CHARITABLE 
TRUSTS : REMEDIES FOR BREACHES OF TRUST : 
SUITS AND JUDICIAL PROCEEDINGS IN 

. RELATION THERETO 


. 
I. ENGLISH LAW 

9.1. Remedies for breaches of charitable trust in English law.— 
In English law, charitable trusts are synonymous with public trusts, and 
what is called religious trust is only a form of charitable trust. The 
beneficiaries in a charitable trust being the general public or a section 
of the same and not a determinate body of individuals, the remedies 
for enforcement of a charitable trust are somewhat different from those 
which can be availed of by beneficiaries in a private trust. In English 
law, the Crown as parens patriae is the constitutional protector of all 
property subject to charitable trusts, such trusts being essentially matters 
of public concern.” The Attorney-General represents the proper person 
to take proceedings on this behalf and to protect charities." 

Whenever an action is necessary to enforce the execution of a charit- 
able purpose, to remedy any abuse or misapplication of charitable funds, 
or to administer a charity, the Attorney-General is the proper plaintiff, 
whether he is acting alone ex officio as the officer of the Crown, and, as 
such, the protection of charities, or ex relatione, that is to say, at the 
request of a private individual called a ‘relator’ who thinks that the 
charity is being or has been abused.” The Attorney-General does not 
come before the court as a plaintiff asserting a private right but as an 
officer of the Crown informing the Judge, another officer of the Crown. 
of some breach of trust or neglect of duty on the defendant's part in 
the management. and administration of charities which requires to be 
remedied.” That is why such actions were called ‘information’—a name 
which was dropped only after the Supreme Court of Judicature Act, 
1873." 


10 A.G. v. Brown, (1818)1 Swan 265. Passage in Ist Edition, page 392, approved 
in Ram Saroop v. S. P. Sahi, A.I.R. 1959 S.C. 942, 956, para 6. 

ll Eyre v. Countess of Shaftsburu, (1924)2 P. Wms. 103. 

12 Halsbury’s Laws of England, 3rd Ed. Vol. 4, pp. 439-440. 

13 Tudor on Charities, 6th Edition, (1966), page 452. 

Ba Tudor on lip iang 6th Edition, (1966), page 452. 
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9.2. The Supreme Court of Chancery in England exercised juris- 
diction in cases of charitable uses even before the passing of the well- 
known Statute of Elizabeth. The power is now vested in the High Court 
of Justice; causes and matters for execution of trusts, charitable or 
private, have been assigned to the Chancery Division. The jurisdiction, 
as already indicated,“ is more extensive when the trust is charitable 
than in case of a private trust, and the court has jurisdiction not only 
to entorce and redress all breaches but also, in certain circumstances, to 
alter or modify the trust in a greater or lesser degree in accordance with 
the cy pres doctrine.” 

9.3. Visitors.—In English law, there is a ‘visitatorial’ power attached 
to all eleemosynary corporations. A visitor has the right to settle dis- 
putes ‘between members of the corporation, to inspect and regulate their 
actions and generally to correct all abuses and irregularities in the 
administration of charity.“* The law allows to the founder of an 
cleemosynary corporation full powers to make regulations for its creation 
and such powers include the right of nominating visitors.* Under the 
Law of England as it stood before 1926, if a private person was the 
founder of a charitable corporation, then he and his heirs became auto- 
matically the visitors. The descent of the rights of a visitor to heirs has 
now been abolished by the Administration of Estates Act, 1925, and it 
is not clear as to who would be visitor in default of express appointment 
by the founder.** Most probably, such rights would devolve upon the 
Crown as they did when the founder's heirs became extinct or could not 
be found or the heir was a lunatic.* 

‘The duties of visitors vary according to the terms of the foundation 
and ordinarily include the settling of questions arising out of the internal 
management of a charitable corporation and the interpretation of statutes 
relating to the foundation. ‘They cannot, however, interfere in matters 
over which the corporators have a discretion or with the internal manage- 
ment unless the trusts of the foundation are disregarded. The Court, 
again, cannot control the discretionary powers of a visitor unless they 
are exercised corruptly or dishonestly and a prohibition can be granted 
only if a visitor exceeds the limits of his authority." 


9.4. Charity Commissioners.—In England, there is a statutory body 
known as Charity Commissioners, who exercise powers under the various 


13b Para 9.1, supra. 

14 Halsbury’s Laws of England, 3rd Ed. Vol. 4, pp. 414-415. 

14a Tudor on Charities, 6th Ed., (1966), p. 317. 

15 Philips v. Bury, (1788)2 T.R. 346, 352, 353. 

15a Tudor on Charities, 6th Ed., (1966), p. 319. ; 

15b Passage as appearing in lst Ed., page 393, referred to in Ram Saroop Das y. 
S. P. Sahi, AI.R. 1959 S.C. 951, 959, para 12. - 

26 Halsbury’s Laws of England, 3rd Edition, Vol. 4, pages 413 and 419-420. 
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Charitable Trusts Acts. The object of these Acts is to protect property 
subject to charities against losses and to promote a simple and economic 
way of carrying out the charitable intentions of the founder where such 
intentions are inadequately expressed in the instrument of foundation 
These Charity Commissioners have inquisitorial, administrative and, to 
some extent, judicial powers. They may inquire into the conditions and 
Management of charities within their jurisdiction and for this purpose 
require accounts, statement and written answers to enquiries verified by 
oath or otherwise from the trustees and other persons having custody 
of trust funds and documents or otherwise in possession of facts relating 
thereto. They can also, if applied to by trustees or other persons con 
nected with the administration of charity, give their opinion or direction 
or advice respecting the administration, and any person acting on such 
advice or opinion would be indemnified for any loss except in cases where 
the opinion was proved ta have been obtained by wilful misrepresentation 
or suppression of facts. Their sanction is also necessary for the institution 
of certain legal proceedings. 

9.5. Board of Education.—By the Board of Education Act, 1899, 
a Board of Education was established, charged with the superintendence 
of matters relating to education in England and Wales. 


It is neither necessary nor profitable for our purpose to enter into 
details regarding the functions of these statutory bodies or to discuss the 
various matters that arise in connection with actions that can be brought 
by or with the sanction of the Attorney-General in England. 

The jurisdiction and the procedure relating to such matters were up 
to 1960 regulated by Sir Samuel Romilly’s Act, the object of which,’ as 
stated in the preamble, was to provide “a more summary remedy in case 
of breaches of trust created for charitable purposes as well as for the just 
and upright administration of the same.” The matter’ is now governed 
by the Charities Act, 1960." Section 28(9), section 48(2) and Schedule 
VII of that Act have repealed Romilly’s Act. 

I have given this broad and short outline of the general principles 
of English law, because I thought it would be useful for understanding 
the different legislative enactments in our country in relation ‘to public 
religious and charitable trusts since some of them are based upon the 
rules and principles of English law. One fundamental distinction 
between English and Indian law lies in the fact that there can be religious 
trust of a private character under Hindu law, which is not possible in 
_ English law. So far as public religious and charitable trusts are con- 

i cerned, there are certain legislative enactments in this country which 


3 Laws of England, 3rd Editicn, Vol. 4, page 423. 
Procedure Act, 1812, (52 Geo. 3 Ch. 101) now repealed. 
ities 1960; Tudor on Charities, 6th Edition, 1966, pages 612, 613. 
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impose some amount of control upon the administration of such trusts 
and provide for remedies in cases of maladministration. Apart from 
these statutory provisions, there is also the general law of the land which 
can be invoked in aid of enforcement of these trusts. So far as private 
religious trusts are concerned, there are no specific statutory enactments 
and the whole subject is regulated by the general law of the land. For 
purposes of convenience, I will take up for discussion first the law 
relating to enforcement of public religious and charitable trusts of the 
Hindus in India. 


II. CONTROL IN INDIA —ACTS OF 1863 AND. 1920. 


9.6. Control exercised by ancient rulers over religious endowments.— 
L have told you already": that from very early times the religious and 
charitable institutions in this country came under the protection of the 
ruling authority. There are indeed no clear written texts directly bear- 
ing on the subject and the text of Narada, which says that “a king can 
reduce to slavery a Sanyashin who is guilty of incontinence,” may con- 
ceivably suggest only in a vague way that the king had some sort of 
jurisdiction over religious bodies and institutions. As I have pointed 
out, however, there was undoubtedly some sort of customary law in 
India relating to temples and endowments which in the last resort 
had to be enforced by the king. The Smriti writers make it a duty on 
the part of the king to uphold the customs and usages of the land unless 
they are contradictory to revelation ; and the Mitakshara, in comment- 
ing upon a passage of Yajnavalkya relating to the enforcement of 
customs, expressly refers to customs in connection with management of 
temples.* 

The duty of protecting endowments is one of the primary duties of 
the king as mentioned in Sukraniti and other treatises,” and this is borne 
out by various historical documents which exist even at the present day.” 
That such jurisdiction existed in ancient times has been asserted in more 
than one pronouncement of the Judicial Committee as well as of the 
other High Courts in India. In Raju Muttu Ramlinga v. Perianaya- 
gum,” it was observed by the Privy Council that there could be little 
doubt that this superintending authority over temples and religious 
endowments was exercised by the old rulers. Sir Montague Smith in 
course of his judgment in this case relied upon the opinion expressed by 
Nelson in his Madura Manual that “the Dharmakartas of the Pagodas 
had but little communication with one another and regarded no earthly 


17c Para 1.35, supra. 

18 See Gharpure’s Mitakshara, p. 329. 

19 Vide Sukraniti, Chapter IV, p. 9.- 

20 Vide G. lIyer’s Law of Endowments, 2nd Edition, pages 23-25. 
21 LCR 1 LA. 209 at 233. 
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superior €xcept the king himself. Each was independent of all control 

and acted altogether as he pleased. This freedom naturally led to gross 

abuses and the king was compelled to interfere in the management of 

some of the churches.~ Much in the same strain are the observations of 

West, J. in Manohar Ganesh v. Lakshmiram™ that “under the native 

system of Government though it was looked upon as a heinous offence to 

appropriate to secular purposes the estate that had once been dedicated 

to pious uses, yet the State in its secular executive and judicial capacity 

habitually intervened to prevent fraud and waste in dealing with religious 

endowments.” 

9.7. Similar rights of control asserted by the British Government.— 

The British Government, when it was established in India, following the 

tradition of the former rulers, asserted, by virtue of its sovereign authority, 

the right to visit public religious and charitable endowments and prevent 

and redress abuses in their management. , What the extent and character 

of these rights were it is difficult to define precisely. Though spoken ol 

as rights of ‘visiting’, they were certainly not identical with visitatorial 

rights as they exist in English law. The powers obviously included those 

of superintendence and the proper appropriation of the endowments of 

both Hindu and Mahomedan temples and religious establishments, the 

preservation of the structures of such institutions and the management 

of their affairs through trustees or managers. Evidence was given in a 

Madras case“ that the Pagoda funds were in a particular case employed 

for the construction of bridges and other public works and even for 

setting hired watchers to detect thefts within the Pagoda. Such instances 

may be ignored as exceptional cases. On the whole, the powers exercised 

by the Government were of the same type as were subsequently entrusted 

— to the Board of Revenue by the Bengal and Madras Regulations of 1810 

and 1817 respectively. Even prior to the passing of the Regulations it 

appears that this superintending authority was exercised through the 
agency of Collectors of the Districts. 

98. Bengal and Madras Regulations.—With regard to public 

— religious and charitable endowments a Regulation was passed in Bengal 

— in the year 1810 (being Regulation XIX of 1810) and one for Madras in 

= — year, 1817 (being Regulation VII of 1817). These Regulations vested 

== ral superintendence of all public endowments in the Board of 

enue a and prescribed the duties to be performed by the Board to 

| — of the funds. In fact, they defined the manner 

th ‘sovereign rights of the British Government were to be 

1 in relation to the temples and the endowments. Each of these 

| — se sections ‘and the —— though not identical 
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is almost similar. We may glance through the sections of the Madras 
Regulation just to have an idea of the nature of the provisions made in 
these laws. 


The preamble to the Madras Regulation of 1817 after stating that 
large endowments had been granted by former Governments as well as 
by the British Government and individuals for the support of temples 
and that the produce of such endowments was in many instances mis- 
appropriated, declared it “to be the duty of the Government to provide 
that all such endowments be applied according to the real intent and will 
of the grantor.” Under section 2, the general superintendence of all 
endowments in land or money granted for the support of............ Hindu 
temples or colleges or for other pious and beneficent purposes and of all 
buildings such as bridges, choultrics and chatrams is vested in the Board 
of Revenue. - Under sections 3 and 5, a duty is imposed upon the Board 
of Revenue of seeing that the endowments are appropriated to the purposes 
for which they are granted and to the repairs of the buildings ; and under 
section 4, the Board is empowered to dispose of buildings which cannot 
be repaired. Section 7 empowers the Board of Revenue to employ local 
agents in each district who would be subject to their control, to carry 
on the duties entrusted to the Board. Section 8 provides that the Collector 
in each Zilla shall be ex-officio one of such agents. Under section 9, 
which corresponds to section 10 of the Bengal Regulation, it is the duty 
of the local agents among others to report to the Board of Revenue any 
instance in which they may have reason to believe that lands or buildings 
or the rents or revenues derived from lands are unjustly appropriated, — 
Under section 10, the agents have got to report to the Board the names YA 
of the present trustees and managers of such institutions and by what 
authority they were appointed. Under section 1] again the local agents — 
are to report to the Board of Revenue all vacancies in the offices of 
the trustees, managers or superintendents, whether these "tiie earn 
hereditary or in the nomination of the Government and in the latter cas 
to recommend fit and proper names for approval and confirmation a 
Board. After such report is received, section 13 requires the Board ci 
to appoint the persons nominated or to make such other_ provision 
the management or superintendence as may seem to them to be- 











and proper. Section 15, which corresponds to section 16 of the 
Regulation, expressly lays down that the object of the Regulatio 
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Board of Revenue was very much beneficial to the institutions and the 
system was allowed to continue till 1841 and 1842, when in deference 
to strong objections taken by some persons in England to the exercise 
of control over Hindu and Mohammedan religious establishments by a 
Christian Government, the Board was advised to withdraw, as far as 
possible, from active management of the religious institutions. No 
alteration, however, was made in the Statutes till 1863 when the Religious 
Endowments Act (Act XX of 1863) was passed. This Act repealed the 
Bengal and Madras Regulations so far as they related to purely religious 
institutions and the control exercised by the Board of Revenue and local 
agents was transferred to non-official committees constituted under the 
Act. Though the Regulations are no longer applicable to religious 
endowments, yet their provisions are still material for the purpose of 
determining the cases which would attract the operation of the Religious 
Endowments Act, the Act being applicable only to those religious insti- 
tutions which came within the purview of the Regulations. 


9.9. Religious Endowments Act of 1863.—It would be convenient at 

this stage to examine briefly the provisions of the Religious Endowments 

Act, 1863. The Act divides all public religious endowments intc two 
classes, which are described in sections 3 and 4 respectively. Section 3 
deals with cases in which at the time of the commencement of the Act the 
temple or other religious establishment was one to which the Bengal or 
Madras Regulation applied and it was an institution in whch the right 

of nomination of the trustee, manager or superintendent thereof was 
vested in or was exercisable by the Government or any other public officer 

or such nomination was subject to the confirmation of the Government 

or any other public officer. Section 4, on the other hand, relates to cases 

= in which the nomination of the trustee, manager or superintendent did 

= neither vest in nor was subject to the confirmation of the Government 
or any public officer. In the first type of cases, covered by section 3, the 
i£ => procedure to be followed is detailed in sections 7 to 12 of the Act. 
; F Section 7 provides that in all cases coming under section 3 of the Act the 
— local Government shall appoint one or more committees in every district 
or ae — the — and exercise the cpowiers of the Board of Reve- 
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Section 10 lays down the procedure to be followed in filling up any vacancy 
among the members of the committee. Section 1] forbids any member 
of the committee to be also a trustee, manager or superintendent of the 
institution; and section 12 provides that on the appointment of such 
committee, the Board of Revenue and the local agents functioning under 
the Regulations shall transfer to such committee the properties of the 
endowment in their possession or under their superintendence. 

In case of religious endowments in which the right of appointment 
is not vested in or subject to confirmation of the Government, the proper- 
ties controlled by the Board of Revenue are transferred by section 4 itself 
to the trustee or manager as the case may be; and the entire management 
of the institution would vest in such trustee or manager (section 6). 
any vacancy occurs in the office of any such trustee, power is given by 
section 5 of the Act to any person interested in the temple or establish- 
ment or in the performance of} the worship of the service thereof, to apply 
to the civil court to appoint a manager of such institution; and the 
manager thus appointed by the civil court was to act as such unless some 
other person shall, by suit, have established his right of succession to 
the said office. 


The position, therefore, is that the control exercised by the Board 
of Revenue under the Regulations was given up in regard to the insti- 
tutions where the right of nomination of a trustee, Manager or superin- 
tendent was not vested in or subject to confirmation of the Government. 
In other cases where the Government or any public officer had the right 
of making or confirming the nomination the control of a committee 
constituted under the Act was substituted for that of the Board of 
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9.10. The property of the endowment does not vest in 
committee.—It may be mentioned here that under section 12 of the 
mentioned above, the properties of the endowment do not vest ij 
committee. The properties remain with the idol or the institution a 
case may be and the trustees or managers are competent | to institu = 
or — in relation to them.” The duties of manageme 1 pee ; 
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he refused to acquiesce in the order of suspension, the committee dismissed 
him altogether. On a suit being filed by him against the committee, it 
was held by the High Court that a trustee in the position of the plaintiff 
could not be dismissed from office except on good cause shown and that 
his conduct subsequent to the order of suspension did not amount to 
such good cause. “Che order of suspension itself was held to be illegal. 


911. Jurisdiction of civil court not taken away because of the 
existence of committee.—The fact that a temple committee has been 
appointed does not oust the general jurisdiction of the court to make 
any order that it considers necessary for due administration of the trust. 
The true principle undoubtedly is that the courts would not ordinarily 
interfere with the statutory powers conferred upon the members of the 
temple committee so as to deprive them of their legitimate functions. 
But the general right of a subject to ask for the courts assistance to set 
right abuses or to have other remedies independent of the statute is not 
thereby taken away. In England, it is settled law that the court’s juris- 
diction to make suitable orders in the case of a charitable trust is not in 
any way affected by reason of the existence of visitatorial powers. | In 
Attorney-General v. St. Cross Hospital,” Sir Samuel Romilly observed as 
follows : 


“The only remaining point then on this part of the case is whether 
the jurisdiction of this court is taken away by reason of the visitorship 
F of the Bishop of Winchester. If this were the law it would be very 
unfortunate, for it does not require the history of this case to teach us 
_ that the visitorship vested in any one, whether a corporation sole or 
Sais aggregate or the heir of the founder is a mere nominal office, the duties 
Bg and functions òf which are rarely if ever spontaneously performed. But 
the law is not so. Where there is a clear and distinct trust, this court 
Pres. administers and enforces it as much whether there is a visitor as where 
| there is none. This is clear both on principle and on authority.” 


To somewhat the same effect is the decision by the Madras High 
rt in Sitharama Chetty v. Sir S. Subramania Ayyar,™ where it was held 
ite of there being a committee constituted under the Religious 
“Act, the court has jurisdiction to frame a scheme under 
“of the Code of Civil Procedure, 1908, and introduce changes 
nini stration which the committee is not legally competent to 


ut ; h the court considers desirable to meet the altered 
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the duty of keeping accounts. ‘This applies to endowments coming both 
under sections 3 and 4 of the Act, and irrespective of the fact as to 
whether or not there is a temple committee appointed in respect of such 
an establishment. The second paragraph applies where a temple 
committee is appointed and it has been made the duty of the temple 
committee to require the production of such accounts at least once a 
year. It would not be proper to confine the operation of the first para- 
graph of the section only to cases where a temple committee is function- 
ing. It is when there is a temple committee in existence that the accounts 
would have to be produced before such committee, but that does not 
mean that otherwise the trustees are not bound to keep accounts at all. 

In Narasinghaswami Temple v. I. P. Reddy™ the Supreme Court 
held that no trustee can get a discharge unless he renders accounts of his 
management. ‘This liability is irrespective of any question of negligence 
and wilful default. 

9.13. Section 14 and the right of suit.—Section 14 of the Act lays 
down an important provision under which any person or persons, 
interested in a religious establishment, may institute suits against trustees, 
managers, superintendents or members of the temple committee for 
any misfeasance, breach of trust or neglect of duty and empowers the 
court to direct specific performance of an act, award damages and remove 
the trustee, manager or superintendent. The nature of the interest 
entitling a person to institute such suits is described in section 15. It 
need not be a pecuniary or immediate interest or such an interest as would 
entitle the person receiving it to take part in the management or superin- 
tendence of trusts. Any person having a right of attendance or having 
been in the habit of attending the performance of the worship or service 
of any religious establishment or partaking in the benefit of any distribu- 
tion of alms, shall be deemed to be a person interested within the meaning 
of section 14. Under section 18 such suits could be instituted only after 
obtaining leave from the court on a preliminary application and the court 
shall grant leave on being satisfied that there are sufficient prima facie 
grounds for the institution of the suit. Section 18 further provides that 
if the court is satished that the suit has been for the benefit of the trust 
and no party to the suit was to blame, it may direct the whole or any 


portion of the costs of the suit to be paid out of the estate. “Che court 


spoken of in the Act is the principal civil court of original civil juris- 
diction in the district. Sections 16 and 17 expressly provide for reference 
of any matter in dispute in such suit to arbitration. 


The provision of section 14 is perfectly general in its character and 


it gives any person, who has any kind of interest in a religious institution, 
Bight to institute suits for prevention or redress of es gai ay a 


- 


29 Nerasinghaswomi Temple v. I.P. Reddy, ALR. — S.C. 781, 784, para a 


2 > . 4 


- 








462 ENFORCEMENT OF RELIGIOUS AND CHARITABLE TRUSTS 


The provision of section 92 of the Civil Procedure Code, as I shall point 
out to you later on, is more comprehensive and differs in some respects 
from that of section 14. So far as the forms of relief to which both these 
provisions relate are the same, persons interested in the trust have certainly 
the choice to proceed either under section 14 of the Religious Endowments 
Act or under section 92 of the Civil Procedure Code. There are three 
kinds of relief which can be given in a suit under section 14. In the first 
place, the court may direct a specific performance of an act as for example, 
to build a temple with funds raised for it. In the second place, it may 
decree damages and costs against a trustee, manager or member of a 
committee ; and lastly it may direct the removal of such trustee, manager, 
superintendent or member of the committee. The section does not 
empower the court to frame a scheme for the management of the temple. 
Undoubtedly section 14 creates a special jurisdiction in civil courts for the 
purpose of deciding matters relating to public religious trusts and to that 
extent the jurisdiction is exclusive and restrains suits in the ordinary way. 
On the other hand, it gives special facilities for such suits which can be 
brought by any person interested in the endowment. 
= 914. Jurisdiction of Supreme Courts in Presidency Courts.—It 
should be borne in mind that the Religious Endowments Act does not 
= apply to the Presidency towns; the jurisdiction that was exercised by the 
Supreme Courts in the Presidency towns in India and is now vested in 
"the High Courts at those places is not in any way affected by the provi- 
RS sions of the Religious Endowments Act. The Supreme Court could 
sxercise the same powers as could be exercised by equity courts in 
nd in the matter of public trusts; and section 41 of the East India 
Act, 1813, conferred powers on the Advocate-General similar 
the Attorney-General in England. It was observed by 
C.J., in Panchcowree Mal v. Chumbroo Lal” 
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under section 18 or after such leave is given and at any time during the 
proceeding of the suit, to order the trustee, manager, superintendent or 
any member of the committee to file in court the accounts of the trust. 
Section 23 leaves the Government's control unaffected in regard to non- 
religious charitable trusts or buildings of antiquity and of historical 
value which are not affected by this Act at all. Where the endowments 
are partly for religious and partly for secular purposes, section 2] allows 
the Board of Revenue to determine what portion of the endowment 
should remain under its superintendence for secular purposes and what 
portion of it should be transferred to the trustee, manager or the 
committee. 

9.14B. Inadequacy of the Act of 1863.—The Religious Endowments 
Act, 1863, cannot be said to provide adequate protection to public 
religious trusts against abuses which led to their control by the State. 
The remedies provided by the Act certainly do not go far enough. The 
only legislative provision which attempts to remedy in a large measure 
the abuses in the management of public charities is that contained in 
section 92 of the Code of Civil Procedure. I will have to discuss that 
provision in detail,“ but, before I do that, it may be convenient to notice 
two other legislative enactments, one of which is the Charitable Endow- 
ments Act, 1890, and the other the Religious and Charitable Trusts Act, 
1920, both of which aim at providing some special remedies in the matter 
of administration of religious and charitable trusts. The Act of 1899 
relates exclusively to public trusts for charitable purposes unconnected 
with religious teaching or worship, while the Act of 1920 deals with both 
religious and charitable trusts. < 


9.15. Object of Act of 1890.—The object of the Charitable Endow- 
ments Act, 1890, as the preamble shows, is to provide for the vesting and 
administration of property held in trust for charitable purposes. Section 2 _ 
of the Act defines ‘charitable purpose’ as including “relief of the poor mp 
education, medical relief and the advancement of any other o ; 
general public utility but not — — a purpose which rela es? 
sively to religious teaching or worship.” Section 3 empowers t 
Government to appoint an officer of the Government called “i 
‘Treasurer of Charitable Endowments” for the territories subject to 
local Government. On application by the author of a- 
trustees themselves, if — have been already a the 
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cases for the administration of any property which has been or is to be 
vested in the Treasurer of Charitable Endowments. The scheme so 
settled may, in a similar manner, be modified or substituted by another 
scheme.“ The other provisions are not very material for our present 
purpose. 

9.16. Charitable and Religious Trusts Act, 1920.—The Charitable 
and Religious Trusts Act, 1920, is not confined to non-religious chari- 
table trusts but applies to religious trusts as well. The Act is intended 
to provide facilities for the obtaining of information regarding trusts 
created for public purposes of a charitable or religious nature and to 
enable the trustees of such trusts to obtain the direction of a court on 


certain matters and to make special provisions for the payment of the 


expenditure incurred in certain suits against the trustees of such trusts. 
The expression ‘court’ in the Act means the Court of the District Judge 
or any other Court empowered in that behalf by the State Government 
and includes the High Court in the exercise of its ordinary original civil 
jurisdiction.* 

Section 3 of the Act provides that any person having an interest in 
any express or constructive trust created or existing for a public purpose 


of a charitable or religious nature may apply by petition to the court 


within the local limits of whose jurisdiction a substantial part of the 
subject-matter of the trust is situate, to obtain an order -embodying all or 
any of the following directions, viz., (1) directing the trustee to furnish 
“the petitioner through the court with particulars as to the nature ard 
č = “objects of the trust and of the value, condition, management, and appli- 
ie: subject-matter of the trust and of the income belonging 
— as: to any: of these matters ; and a directing that the accounts 
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verifying of pleadings in the Civil Procedure Code. On the date of hearing 
if the opposite party denies the existence of the trust or denies that it is 
a trust to which this Act applies and undertakes to institute, within three 
months, a suit for a declaration to that effect, the court shall order stay 
of the proceedings and the stay will continue so long as the suit is not 
finally decided. If, however, no undertaking is given or if after the expiry 
of three months, no suit is instituted, the court shall itself decide the 
question and give such direction as it thinks proper. It is expressly pro- 
vided that the court shall not try or determine any question of title between 
the petitioner and any person claiming title adversely to the trust. If a 
trustee without any reasonable excuse fails to comply with an order made 
by the court as mentioned above, such trustee shall, without prejudice to 
any other penalty or liability which he may incur under any other law, be 
deemed to have committed a breach of trust affording ground for a suit 
under the provisions of section 92 of the Civil Procedure Code. 


9.17. Under section 7 of the Act of 1920 power is given to the trustee 
of a public trust for charitable or religious purpose to apply to the court 
for the opinion, advice or direction of the court on any question affecting 
the management or administration of the trust property, and the court 
shall give its opinion, advice or direction as it considers proper. The 
court, however, should not give an opinion, advice or direction on any 
question which it considers to be a question not proper for summary 
disposal. The other important provision is that contained in section 10, 
under which the court is empowered in any suit under section 14 of the 
Religious Endowments Act or section 92 of the Civil Procedure Code, on 
the application of the plaintiff and on hearing the defendant to make 
an order directing the defendant, either to furnish security for any expen- 
diture incurred or likely to be incurred by the plaintiff in instituting and 
maintaining such suit or to deposit such sum as the court considers sufh- 
cient to meet such expenditure either in whole or in part. When any money 
has been deposited in accordance with the order thus made, the court 
may make over to the plaintiff the whole or any part of such sum for the 
conduct of the suit subject to taking such security from him if it is con- 
sidered proper. The only substantial advantage which persons interested 
in the trust may gain by following the procedure laid down in the Act 
is to obtain material information relating to the trust. Of course, the 
trustee may refuse to give informations, but in that case the petitioner 
gets this advantage that such act on the part of trustee amounts to a 
breach of trust within the meaning of section 92 of the Civil Procedure ~ 
Code. The whole procedure, however, is of a summary character and 
no decision on any point is final or can operate as res judicata. Section 12 
of the Act expressly lays down that no appeal shall lie from any order 
passed or against any opinion, advice or direction given under the Act. The 
Supreme Court decides that a trustee of a public religious trust can be 
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charged interest on equitable grounds only when he retains trust money 
in his own hand uninvested.* Neither the Indian Trust Act nor 
section 23 thereof can be invoked or applied to public or private religious 
or charitable endowment to charge interest, nor does the Charitable and 
Religious Trust Act provide for charging such interest. It is also laid 
down by the Supreme Court in this case that the rule of Damdupat does 
not apply while holding trustee liable to pay interest on equitable 
grounds. It discusses also the principle where a trustee commits breach 
of trust by retaining money in his own hands uninvested or by mixing 
it with his own money or property. 

9.18. Section 92 of the C. P. Code.—I now come to section 92 of 
the Civil Procedure Code. The section, as it stands at present, is a repro- 
duction, with certain changes, of section 539 of the Civil Procedure Code 
of 1882. In the Civil Procedure Code of 1859 there was no special provision 
for institution of suits in relation to public charities. The provision was 
made for the first time in the Code of 1877. ‘Lhe words used in the Code 
of 1877, however, were “trust created for public charitable purposes” and it 
was held that they did not apply to religious trusts or to trusts which were 
both religious and charitable.” In the Code of 1882 the expression “public 
charitable or religious purpose” was used and to remove all ambiguity it 
has now been replaced by the words “public purposes of a religious and 
charitable nature” in the present Code. Clauses (a) and (b) of section 92 
were not in section 539 of the old Code, though with the exception of a 
few dissentient opinions they were held to be included within the other 
clauses of the section, particularly the last clause. The additions made in 
the present section have set at rest all doubts on these points. Another 
point upon which there was conflict of opinion under the old Code was, 
as to whether the provision of this section was mandatory or was mere 
enabling and permissive. If it was mandatory, a suit of the character 
mentioned in the section would have to be brought in accordance with 
these provisions and not otherwise. On the other hand, if it was per- 
missive, the right of suit that existed independently of this section would 
not be taken away and it would be open to the aggrieved party either to 
avail himself of the form of remedy laid down in this section or else to 
institute proceedings under the law as it stood prior to the introduction 
of this section. The conflicting views taken on this point were discussed 
— by Mi pounatice Woodroffe of the Calcutta High Court in Budreedas v. 

e RA “and the learned Judge himself was of opinion that section 539 
“was not ‘mandatory ; it was cumulative and not restrictive in its eftect. 
ne sapon of Woodroffe, J. if a suit was maintainable prior i to the 
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enactment of the section 539 of the Civil Procedure Code it could be 
instituted independently of that provision even though it was upon such 
a cause of action and for such relief as were mentioned in it. 


This conflict has been resolved by the enactment of sub-section (2), 
which clearly lays down that the jurisdiction that is created by the 
section is a special jurisdiction in regard to a class of cases which the 
section contemplates ; and to the extent that a special procedure is laid 
down for such cases the procedure is compulsory, non-compliance with 
which would be fatal to the obtaining of any relief in suits of that 
character. And so it has been held that a suit which falls within the 
section is not maintainable unless it is instituted in the manner provided 
therein,® and that the bar under the section cannot be evaded by adding 
inconsequential reliefs not allowed by the section.“ The only exception 
provided for by sub-section (2) is in regard to suits under the Religious 
Endowments Act, 1863. The Religious Endowments Act, as you have 
seen already,®* does not apply to purely charitable endowments. It deals 
only with religious endowments, whereas section 92 of the Civil Proce- 
dure Code deals both with charitable and with religious trusts. 


The only relief claimable under the Endowments Act is the removal 
of the manager and that on grounds of ‘misfeasance, breach of trust or 
neglect of duty.’ There is no provision for the appointment of new 
trustees under the Endowments Act nor for the settlement of a scheme. 
But, in the case of religious endowments of a public character to which 
the Act applies, it is open to the party to proceed either under the 
provisions of that Act or in conformity with the requirements of section 
92 of the Civil Procedure Code, if the reliefs claimed by him are such as 
are obtainable under both the provisions. 


IV. CONDITIONS FOR APPLYING SECTION 92—-EXISTENCE OF TRUST 


9.19. The object and scope of section 92.—In framing section 539 
of the old Code, the Legislature undoubtedly had before it, as a model, 
Sir Samuel Romilly’s Act in England.*°* The language of the two 
provisions is, however, not the same and one material difference lies in 
the fact that the procedure under the English Act is of a summary nature 
commenced by an application, whereas in the Indian Code it has been 
given the form of a regular suit which is not to be tried in a summary 
manner. 


38  Vishwanadhan v. Rudra Viranna, A.I.R. 1953 Mad. 220; E.R.R.M. High 
School Committee v. Potluri Atchayya, A.I.R. 1957 A.P. 10; Mathevan v. 
Muthia, A-I.R. 1952 T.C. 323. 

39 S. K. Mitra v. H. C. Dey, A.I.R. 1960 Cal. 558. 

39a Para 9.9, supra. 

39b See Narasimha v. Ayyan, (1889) I.L.R. 12 Mad. 157, 160: 

39bb Para 9.5., supra. 
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It is pertinent to discuss the question how far the decisions of English 
courts given under Lord Romilly’s Act can be invoked as authorities 
for deciding cases under section 92 of the Civil Procedure Code. ‘They 
may not be altogether irrelevant, though it would not be proper for 
Indian courts to base their decision exclusively upon them.“ You may 
recall that I have already pointed out that the powers of the Chancery 
Courts in England in relation to enforcement and administration ot 
charitable trusts were vested in the Supreme Court established in the 
three Presidency towns in India and these powers were inherited by the 
High Courts in those places. In mofussil courts, outside the Presidency 
town, on the other hand, the jurisdiction to give relief in matters of 
public trust was based upon justice, equity and good conscience. The 
nature of this jurisdiction was not clearly defined and there was some 
uncertainty regarding its extent. Thus it was doubtful whether any 
relief could be given where no breach of trust was alleged,’ or whether 
the court could order a scheme to be framed.” There were also other 
practical difficulties in the matter of instituting suits. In a public trust 
the persons interested are the members of the general public or at least 
an indeterminate part of it and ordinarily it is not possible for all persons 
interested in a public trust to be made parties to a suit. The only relief 
possible was under section 30 of the old Civil Procedure Code which 
corresponds to Order 1 Rule 8 of the present one; but that too was 
neither convenient nor effective in all cases. The jurisdiction of both 
the High Courts and the mofussil tribunals is now affirmed and controlled 
by section 92 of the Civil Procedure Code and a special procedure has 
been laid down which while obviating the inconveniences inherent in 
suits in which a large and indefinite number of persons are interested, 
has at the same time provided an effective check upon reckless and 
harassing litigation. As a suit under section 92 of the Civil Procedure 
Code is a respresentative suit, the court is enabled to decide effectively 
and finally what is best in the interests of the public, whenever a case 
relating to administration of public religious and charitable trust comes 
up before it under section 92 of the Civil Procedure Code. 


9.20. Conditions to be fulfilled in a suit under sec. 92, C. P. Code— 
To attract the operation of section 92, the suit must be of a certain 
character and pray for certain reliefs. In the first place, the suit should 
relate to a trust created for public purposes of a charitable or religious 
nature. In the second place, it must proceed on an allegation 
either of breach of trust or of the necessity of having directions 
from the court for the administration of trust. In the third place, the 
reliefs claimed must be one or other of the reliefs specified in the section 


£ 40 Vide the observations of Mookerjee, J., in Budh Singh v. Nirod, 2 C.L.J. 431. 
—— iS} ‘Kalichuran v. Golabi 2 C.L.R. 128. 
= Laa, Nate Ganapati v. Savithri, I.L.R. 21 Mad. 15. 
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and lastly, the suit must be one brought in a representative capacity in 
the interests of the public or of the trust itself and not for vindicating 
the private rights of the plaintif. If these conditions are present, the 
suit can only be brought in conformity with the provisions of section 92 
of the Civil Procedure Code. Such suit has got to be-instituted by the 
Advocate-General and outside the Presidency towns, by the Collector or 
such other officer as is empowered by the State Government in this 
respect ; or it can be instituted by two or more persons having an interest 
in the trust who have got the consent in writing of the Advocate-General 
or of the Collector or other officer mentioned above in cases outside 
the Presidency towns. The court competent to try such suits is the 
principal civil court of original jurisdiction or any other court empowered 
in this behalf by the State Government within the local limits of 
whose jurisdiction the whole or any part of the subject-matter of the 
trust is situate. 

9.21. The trust must be a public trust.—The first condition necessary 
to bring a case within the purview of the section is the existence of a 
trust, whether express or constructive, for public purpose of a religious 
or charitable nature. A private trust is outside the purview of the 
section,“ which proceeds on the assumption that a public trust exists. 
A suit merely for deciding whether a public trust exists or not is not one 
which the section contemplates. But although mere declarations are 
outside the scope of section 92, yet when reliefs contemplated by the 
section are claimed and such reliefs cannot be granted without the deter- 
mination of the question as to whether a public trust exists or not or 
whether a particular property appertains to a public trust, such questions 
would have to be decided by the court.“ The existence of a public 
trust has to be proved if it is denied by the defendant, but the mere denial 
of the defendant would not oust the jurisdiction of the court under 
section 92 of the Civil Procedure Code. Such a denial merely raises a 
triable issue on the question ; and the existence and nature of the trust 
has to be proved by evidence like any other disputed fact. 


The true scope of section 92 was considered by the Supreme Court 
in Mohunt Pragdasji v. Ishwarlalbhai ‘Therein it was observed that 
a suit under section 92 was maintainable only if it related to a public 
endowment and was laid against a trustee for one or more of the reliefs 
mentioned in the section ; in such a case, once the conclusion is reached 
that the trust was private, the section ceases to be applicable ; and though 
relief by way of declaration as to the character of the trust could be given 


43 Ramdas v. Krishna, A.I.R. 1940 Pat. 425. 

44 Gopal Lal v. Purna Chandra, L.R. 49 I.A. 100. 

45 Lokenath v. Abani, A.I.R. 1941 Cal. 68. — ay f f 
46 Mohunt Pragdasji v. Ishwarlalbhai, (1952) S.C.R. 513; ALR. 19527 sc. 143. 
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as ancillary to granting any of the reliefs mentioned in the section,” 
where there was no ground for granting any of those reliefs, it was not 
proper to grant a mere declaration as to the character of the trust. It 
was accordingly held that on the finding that the charges of misappro- 
priation against the trustee were not established and that there was no 
ground for granting relief by way of removal of the trustee or framing 
a scheme, and therefore it was not proper to grant a mere declaration 
that the properties were trust properties. ‘It was also observed, following 
the decision of the Privy Council in Abdur Rahim v. Barkat Ali,“ that 
a suit for a declaration that certain property appertains to a religious 
trust would lie under the general law, where the requirements of section 
92 need not be satisfied. 

It has also been held in a number of decisions that a suit by the 
beneficiaries or worshippers for a declaration that an alienation of the 
properties belonging to an institution is not binding on it can be filed 
as a representative suit under Order I, Rule 8, and that such a suit is not 
barred under section 92, as a relief for declaration is not one which is 
mentioned therein.” 

9.22. Meaning of trust in section 92.—The word “‘trust’ has been 
used in section 92 in a general and not in a technical sense, and 
“public” means and includes a section of the public. In Vidyavaruthi 
v. Balusami® the Judicial Committee after-reviewing the Hindu and 
Mohammedan laws as the legal position of a _mohunt, shebait or 
mutawali laid it down that none of them are trustees in the strict sense, 
no property being conveyed to them in trust as happens in English law ; 
but it was held at the same time that they were answerable as trustees 
in the general sense for maladministration. In Ram Prakas v. Anand, 
the Privy Council expressly held in regard to the head of a Mutt that 
although large administrative powers are undoubtedly vested in the 
reigning “mohunt, the trust did exist and must be respected. This 
decision was followed by the Privy Council in the subsequent case of 
Basudeo Roy v. Mohunt Jugal Kishore? where it was held that though 
the property of the Asthal was granted to an individual it was burdened 
with an explicit and unambiguous trust and that all acquisitions with 
the income thereof are subject to the same trust. The head of a Mutt 
would certainly answer to the description of a trustee in the sense in 


47 Vide also Chiranji Lal v. Life Insurance Corporation, A.I.R. 1959 Bom. 396. 
48 Abdur Rahim v. Barkat Ali, (1928)55 LA. 96, A.LR. 1928 P.C. 16. 


49 Ranchhoddas v. Mahalaxmi Vahuji, 1.L.R. 1953 Bom. 271; A.LR. 1953 Bom. 


153; Artatran v. Sudarsan, A.LR. 1954 Ori. 11; Mukaremdas v. Chhagan 
Kisan, A.I.R. 1959 Bom. 491. 
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which it is used under section 92 of the Civil Procedure Code and so also 
would the shebait of temple, provided the public or a portion thereof 
are imterested in the performance of those duties and obligations which 
are imposed on them in connection with the endowed properties.* Thus 
to attract the operation of section 92 of the Civil Procedure Code it is 
not necessary that a trust should exist in the English sense of the word 
or that there should be two estates or two ownerships, it is enough that 
there is obligation annexed to the property in favour of religious or 
charitable objects of a public nature and the person having the custody 
or management of the property is legally and not merely morally bound 
to carry on certain duties for which he is answerable in law.” ‘In the 
case of Biswanath & another v. Thakur Radhaballavji, the three 
conditions for invoking section 92 of the Civil Procedure Code are laid 
down, namely (|) the trust is created for public purposes of a charitable 
or religious nature, (2) there was a breach of trust or a direction of Court 
is necessary in the administration of such trust, (3) the relief claimed 
is one of the reliefs enumerated therein. In that case the relief in the 
suit was declaration that the property belonged to the trust which was 
not one of the reliefs enumerated in section 92 of the Civil Procedure 
Code and therefore section 92 did not apply. In recovering the 
possession of the property belonging to the idol from a person who was 
in illegal possession thereof, the idol is enforcing its private right and 
therefore the section 92 of the Civil Procedure Code is not applicable to 
such a suit imstituted by the Idol for recovery of its property. The 
Supreme Court also laid down that when an alienation has been effected 
by the Shebait acting adversely to the interest of the Idol, even a 
worshipper can file the suit. 


9.23. Constructive Trust.—The trust need not be express, it may 
be constructive ag well. There are expressions used in some of the 
decided authorities’ which seem to suggest that a constructive trustee and 
a trustee de son tort are synonymous expressions. This view, as has 
been clearly pointed out by Woodroffe, J. in Budreedass v. Choonilal,® 
is not strictly correct. The dispute may arise in every case as to who 
is the trustee in law and the defendant in a suit might purport to carry 
on the trust as though he was entitled to do in law though according to 
plaintiff he was doing it unlawfully without any title. A person who 
without title chooses to take upon himself the character of a trustee 
becomes a trustee de son tort and is liable to account for what he” has 
done or what he has received while so acting in the same wey as i he 
3 Vide Nelliappa v. Punnaivanam, LL.R. 50 Mad. 567; Monohar Ganesh v. 
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were a de jure trustee. Such person may be described as a de facto 
trustee or a trustee de son tort and is distinguishable from a trespasser 
out and out who does not purport to act as a trustee at all but claims 
adversely to the trust. But as has been stated by Mr. Justice Woodroffe 
in the case cited above, there may be a trustee de facto or de son tori 
both in respect of an express and a constructive trust. A constructive 
trust arises not by act of parties but by operation of law, as for example, 
when a trustee gains some personal advantage by availing himself of his 
position as a trustee. Thus if a lease were the subject-matter of a public 
trust, a constructive trust would arise if the trustee renewed a lease in 
his own name.” He would in such a case be deemed to be a trustee for 
those interested in the original term and this would be equally so if the 
trustee was a trustee as of right or a trustee de son tort ; and were there 
a breach of such constructive trust as by making away with the renewed 
lease or by not applying its profits for the purpose of the trust there 
would be such a breach of trust as is contemplated by the section. <A 
suit would, therefore, lie under this section against a trustee of an express 
or constructive trust, whether such a trustee was so de jure or de son 
tort® It has accordingly been held that a suit against a constructive or 
de facto trustee should also be brought after complying with the require- 
ments of section 92 and that it would be bad if it was filed without the 
sanction as provided therein.’ 


9.23A. Mohunts and Shebaits—The Madras High Court in 
Nelliappa v. Punnaivanam™ seems to have taken the view that mohunts, 
shebaits and mutawalis would come under the description of constructive 
trustees within the meaning of section 92 of the Civil Procedure Code. 
This seems to be a far-fetched interpretation for which there is hardly 
any justification. As has been said already, the word “trust’’ has been 
used in section 92 in a general and not a restrictive sense. It connotes 
an obligation akin to that of a trustee in English law without any legal 
estate in the property which the English trustee has got. There is no 
reason, therefore, why a mohunt or a shebait should nêt be regarded as 
express trustee for purposes of section 92 of the Civil Procedure Code. 
A constructive trust has a well-known meaning in English law and its 
essential characteristic is that it arises by operation of law independently 
of the act of patties. In this sense, it is hardly appropriate to speak of a 
shebait, mohunt or mutawali as a constructive trustee. 


9.24. In the matter of constructive trust, an important distinction 


7 See Sandford v. Keech, Sel. Ca. Ch. 61. 

8 Vide Budreedas v. Choonilal, LL.R. 33 Cal. 789 at 806. 

«9 Abdul Razack v. Abdul Hamid, LL.R. (1951) Mad. 228; vide also Nanhoobeg 
; — een, Hussain, ALA Satyacharan: Rudrananda, ALR. 
19953 Cal. 716; S. K. Mitra v. H. C. Dey, AIR. 1960 Cal. 558. 
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should be noticed between English and Indian law. If the trustee in breach 
of trust transfers the property to another person, and the alienee has 
notice of the trust, he is regarded in English law as a constructive trustee 
for the cestui que trust. He undoubtedly acquires the legal estate in the 
property by virtue of the transfer but as to the legal estate was annexed 
an equitable obligation in favour of the cestui que trust this obligation 
could be enforced against the transferee if he was either a volunteer or 
even if the transfer was for value he had notice of the same. Apart 
from the cases where a person occupying a fiduciary position makes 
profits taking advantage of his position as such, a constructive trust 
arises generally under English law, whenever a person has the legal estate 
but has not the complete equitable estate in him. To the extent that 
he lacks equitable estate, he is a constructive trustee for the person ol 
persons who have the equitable estate." This doctrine of constructive 
trust enables the beneficiary to follow the trust property in the hands of 
a stranger who, though he has acquired the legal estate from the trustee, 
is affected with a notice of the trust. This conception, however, cannot 
be applied either to a Hindu religious endowment or even to a Moham- 
medan wakf. In law the shebait or mohunt is a mere manager who has 
not the legal estate in him as in the case of an English trustee. The 
transferee from such persons, therefore, does not get the legal estate and 
the question Whether he purchases with notice of the trust on not is really 
immaterial. The shebait or mohunt has no right to transfer the property 
except in certain exceptional circumstances recognised by law and the 
fact that the purchaser is a bona fide purchaser for value would afford 
no protection to him. An alienee of an endowed property cannot, 
therefore, rank as a constructive trustee in law. 


This question was pointedly raised in a Calcutta case? which arose 
out of a suit instituted in relation to a wakf property under section 92 
of the Civil Procedure Code. The allegations of the plaintiffs in 
substance were that the defendant No. 1 who was a mutawali of the 
wakf property transferred the same in breach of trust to defendant No. 2 
and as the defendant No. 2 took possession of the same knowing full 
well that it was trust property, he became a constructive trustee in the eye 
of law and was liable to restore possession of the property to the legally 
appointed trustee. “There was inter alia a prayer for removal of defendant 
No. 1 as mutawali and appointment of a new mutawali in whom the 
disputed property might be directed to be vested. One of the points 
debated in the case was whether on the allegations in the plaint the 
defendant No. 2 could be held to be a constructive trustee within the 
meaning of section 92 of the Civil Procedure Code. The question was 
answered in the negative: first, on the ground that the principles of 


11 Vide Underhill’s Law of Trust, 9th Edn. i 188. s 
12 Govinda Chandra v. Abdul Majid, 48 C.W.N. 225; A.L. R. 1946 Cal. 163. 
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English law relating to constructive trust could not be applied to a 
Hindu debutter or Mahommedan wakf and secondly, even if the English 
law applied, a purchaser of trust property with notice of the trust would 
be a bare trustee in English law who could not be called upon to perform 
any of the functions of a trust either de jure or de facto. The only right 
which the cestui que trust can assert against him is the right to follow 
the property in his hands. It is true that there are decided authorities 
in English law” to the effect that even persons who are not trustees might 
by participating in the fraud committed by trustees be regarded and 
made accountable as constructive trustees; but this principle, it was 
pointed out, could not apply to a case where the property was treated 
and sold as the personal property of the mutawali and there was nothing 
to show that the purchaser was guilty of fraud or collusion in the shape 
of bringing about a transfer of the properties in breach of trust which 
he knew to exist. 


9.25. Public Trust.—Sction 92 applies only when the religious or 
charitable trust is for a public purpose. As Mitter, J. observed in Nobi 
Shirazi v. Province of Bengal,” the essential distinction between a public 
and a private trust is, that in the former the beneficiaries are definite 
and ascertained individuals or who within a definite time can be definitely 

ascertained, but in the latter the beneficial interest must be vested in an 
uncertain and fluctuating body of persons—either the public at large 
or some considerable portion of it answering a particular description. 
[he fact that the uncertain and fluctwating body of persons is a section 
f Bs a —— Poena — faith or is auy. a sect of 
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so dealt with, that in course of years it might become a public temple. 
The essence of a public foundation consists in dedication to the public 
and whether there has been any dedication or not must be ascertained 
with reference to circumstances of each individual case. In the case of 
Bhagwan Din v. Gir Har Saroop™ the facts were that a person squatting 
on a plot of land, which did not belong to him, had set up a mud hut 
thereon with an idol in it and in 1781 a grant of the land was made to 
him personally and his heirs “generation after generation and descent 
after descent.” The temple had grown, but the family had .always 
treated it as private property, without any interference by the public, 
dividing the various forms of profit, whether offerings or rents, letting 
out portions of lands in their own names, closing the temple to the public 
when necessary for family purposes and erecting samadhs on the land 
in honour of the dead. Having regard to these circumstances, parti- 
cularly to the fact that the original grant was in favour of an individual, 
it was held by the Privy Council that no public trust could be inferred, 
even though it was not disputed that no Hindu worshipper was ever 
turned away or prevented from worshipping the deity or making votive 
offerings to the same; and further that the deity acquired considerable 
popularity in the Hindu locality. 

By way of contrast, I would ask you to advert to the facts in the 
Privy Council case of Pujari Lakshmana Goundan v. Subramania.* The 
controversy in this case was as regards the character of the temple, that 
is to say, whether the temple was public or private. The circumstances 
attending the origin of the temple “were rather peculiar. It is said that 
the founder of the temple dreamed that he should instal at his house at 
Kalipatta an idol of the God Subramanya Swami and that the god would 
come to his house and enable him to foretell events. He did instal that 
idol at his house and allowed Brahmins and other Hindus of various 
castes to worship the idol as if it was a public idol. He acted as the 
Pujari of the idol and received, as such, offerings made to the idol by 
worshippers and fees which he charged in respect of processions and 
other religious services. “The number of worshippers increased and with 
the offerings and fees he purchased some jewels for the idol, built for 
himself another house in the village to which he and his family removed 
and he extended the house in which the idol was and added to it covered 
rooms for the accommodation of the worshippers during the ceremonies 
of worship. He also built in the village a rest house for the use of 
worshippers of the idol. With the income which he derived from 
offerings and fees, he efficiently maintained the temple as if it were a 
public temple and discharged all the expenses connected with the temple 
and the worship of the idol there. In these circumstances, it was held 
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by the Judicial Committee that no other inference was possible than that 
the founder dedicated the temple to the public. 

9.26. Private trust subsequently becoming public-—In Narayan 
Bhagwant Rao Gosavi v. Gopal Vinayak Gosavi,” one Ganapati Maharaj 
of Junnar near Poona discovered, as a result of revelation in a dream, 
an idol of Balaji Venkatesh in the Tambraparni river in the south. He 
brought it to Nasik and worshipped it. His descendants acquired a 
gift of land from the Peshwa, built a temple on it and had the deity 
installed therein with ceremonies appropriate to a public temple. [he 
public were freely admitted to worship in the temple and offerings made 
by them had never been refused. On these facts, it was held that 
though at the inception the idol belonged to the family, it had become 
a public endowment in course of time. The fact that the idol was 
swayambhu and that it was moved from place to place was held not 
sufficient to displace the inference suggested by the other circumstances. 

In Sarat Chandra v. Rabindranath the image was originally the 
family idol of one Deenabandhu and its puja was carried on by him and 
his successors. But in course of time the public came to worship in the 
temple, contributed to the extension of its buildings and participated 
in important festivals. It was held that notwithstanding that at the 
inception the idol was a family debutter, it had become dedicated in 
course of time to the public. 

In Mahadeva y. Commissioner for the Board of Hindu Religious 
Endowments, Madras” it was held that such dedication might be 
implied when the temple had been used by the public for a long time, 
for purposes of worship, as a matter of right. 


In an Orissa case,” it was held, on the facts, that the evidence was 
all one way, that is to say, against the contention of the plaintiff that the 
temple was a private temple. The following observation was made by 
the Court : 


“If there was, to start with, unimpeachable evidence to show that it 
was a private temple, evidence of its user by the public would not 
detract from the private character of the trust. In this case, however, 
the evidence is all one way and that is against the contention of the 
plaintiffs.” 

“The court was not concerned with the question whether there is a 
distinction between user by permission and user as of right. It is sub- 


19 Narayan Bhagwant Rao v. Gopal Vinayak Gosavi, (1960) S.C.R. 773: ALR. 

- 1960 S.C. 100. 

20 Sarat Chandra v. Rabindranath, A.I.R. 1957 Cal. 11. 

21 Mahadeva v. Commissioner for the Board of Hindu Religious Endowments, 
Madras, LL.R. 1956 Mad. 624. 

22 Balakrushna Kar v. Ganesh Prasad Bhagat, 1.L.R. 1952 Cut. 81, 99. 
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mitted that as it is open to the founder or the members of his family to 
dedicate a private temple to the public 





and on the authorities cited 
above that is well settled in law—the user by the public if it is as of 
right, would be valuable evidence of such dedication. 


9.27. Weighing of evidence.—I have dealt with some of the chara- 
cteristic features of a public temple in an earlier lecture, and it is not 
necessary to repeat these discussions here. While weighing and apprais- 
ing the value of evidence that is adduced in regard to the presence or 
absence of certain features in particular cases, it would be worthwhile 
to bear in mind a weighty observation made by Wallace, J., in a Madras 
case.“ “If the feature emphasised” thus observed the learned Judge, 
“is a general characteristic of a public temple or of a private temple 
then it must bear in its own character some indicia of its public or private 
nature and in that case these indicia and not the fact that they appear 
in other temples are the real indicia of the nature of the temple in which 
they appear.” 

It was held in that case that where all castes of the Hindu public for 
centuries have been freely using a temple and have never been debarred 
from using it, and there is no evidence that they did so with permission, 
it would require strong evidence to persuade a court to hold that the 
temple is nevertheless intended for the use of one isolated caste or 
‘Tarward or family. 

There is a well-recognised custom of feeding the poor in connection 
with religious ceremonies and worship of the idol, and there may be an 
arrangement for feeding the poor even in a private debutter ; but where 
a Dharamsala was attached to a temple which is open to the public and 
the direction of the founder was to apply the surplus money that was not 
required for services of the temple towards feeding the travellers and 
maintaining a Sadavart, the circumstances were held sufficient to lead 
to the conclusion that the trust was for a public purpose of religious or 
charitable character.* In Mohant Puran v. Darshandas* it was proved 
by evidence that certain property had been held for many generations 
for the purpose of supporting and maintaining Fakirs, entertaining visitors 
and for the giving of alms and there was no evidence of the income being 
used for any other purpose. It was held that the court ought to presume 
the existence of a charitable or religious trust of a public character and 
that the institution did not lose its public character for the simple reason 
that its object was to maintain Fakirs of a particular sect and the pro- 
pagation of the tenets of that sect. As has been said already, all mutts 


22a Para 4.35 to 4.49, supra. 

23 V. K. Kelu v. C. S. Sivaram, A.I.R. 1928 Mad. 879. A 
24 Jugal Kishore v. Lakshmandas, I.L.R. 23 Rom: 659. 5 
25 LL.R. 34 All. 468.. l 
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are mot necessarily public and a mutt that is otherwise private, does not 
become public because some persons are fed on the occasion of the Guru 
Puja or a water pandal is maintained for supplying drinking water to 
thirsty pilgrims during the hot season.” 

9.28. Whether sec. 92 applies when trust is both public and private.— 
It happens frequently that a trust created is of an ambiguous character, 
that is to say, its purpose is partly private and partly public. Difficulties 
arise in such cases regarding the applicability of section 92 of the Civil 
Procedure Code. Opinion has been expressed in a Calcutta case that to 
find out whether a trust is a public trust of a charitable or religious 
nature contemplated by section 92 of the Civil Procedure Code, the 
court must look to the real substance of the trust and the primary 
intention ofl the creator of the trust. The mere fact that there are certain 
provisions in favour of private individuals along with some other in 
favour of the public, in a particular case will not take the case out of the 
provision of section 92 of the Civil Procedure Code.” This case related 
to a wakf estate, the net annual income of which was about Rs. 1,300 
and out of this a sum of Rs. 353 was set apart for public purposes of a 
charitable or religious nature. It was held by the learned Judges that 
the amount by no means, was a trifling or a disproportionate provision 
in favour of the public and consequently the suit was maintainable 
under section 92 of the Civil Procedure Code. Reliance was placed by 
the court in support of its decision upon the pronouncement of the 
Judicial Committee inter alia. 

In Vaidyanath Aiyar v. K. Swaminatha,* the founder of the trust 
had directed by his will that two-thirds of the income of his property 
would go to his wife and the remaining one-third would go first towards 
the discharge of certain debts and thereafter towards establishing a 
chhatram for the feeding of the poor. There was a further provision 
that after the wife’s death two-thirds of the income given to her would 
be applied to charity and one-third to the members of the family. On 
these facts the Judicial Committee agreed with the findings of the court 
below that the chhatram so established was a public trust. 


“The decision of the Calcutta High Court in S. Massirat was commented 
upon by Mr. Justice Amir Ali of the same High Court in Abdul Halim 
v. Musst. Nasibunnessa ;* and it was observed by the learned Judge that 


26 | Sethappayyar v. Periasami, 1.L.R. 14 Mad. 1; K. N. Missir v. R. N. Das, 
LER. 28 Pat. 890. 
27 See S. Massirat Hossain v. Hossain Ahmed, 42 C.W.N. 345; A.LR. 1938 Cal. 
278, 280. 
28 Vaidyanath Aiyar v. K. Swaminatha, 29 C.W.N. 154, L.R. 51 LA. 282: 
ALR. 1924 P.C. 221. 
29 Abdul Halim v. Musst. Nasibunnessa, 44 C.W.N. 969. 
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the true test for determining whether a trust is public or not, is not merely 
a calculation of what goes to one object or to the other. 


The trend of recent decisions, however, is to hold that the trust 
would fall within the purview of section 92, if it was substantially for a 
public purpose. It has, in fact, been so held by the Supreme Court,™ 
which expressly approved the earlier case of Calcutta.™® The test of 
substantial benefit also was approved. Likewise, in a Nagpur case,” it 
was held that when a trust was partly for private purposes and partly 
for public, a scheme could. be framed under section 92, if it was substan- 
tially for public purposes. ‘Thus, where a will created charities both 
private and public, and the income which was to be spent on the latter 
was substantial, it was held that a suit to remove the trustees of the 
endowment fell under section 92. 


9.29. Breach of public trust essential.—it should be noted that the 
suit contemplated by section 92 proceeds on the allegation of a breach 
of public trust or is founded upon the necessity of having directions 
from the court regarding the administration of such trust. A trust may 
be partly private and partly public; but, in order to attract the operation 
of section 92, it is essential that a breach of public trust should be 
alleged. To determine, therefore, whether a case comes within the 
purview of section 92 or not, it is necessary to see precisely what alle- 
gations are made in the plaint. If what is complained of relates entirely 
to the private part of the trust and has nothing to do with the portion 
which concerns the public, section 92 would obviously have no appli- 
cation.” 

On the other hand, if the grievance of the plaintiff is that the public 
trust has not been properly carried out or there is misfeasance or neglect 
of duty in respect of the same, the suit would have to be framed in con- 
formity with the provision of section 92 of the Civil Procedure Code. In 
a case decided by the Judicial Commissioners of Sind, a portion of a 
property was allotted for the benefit of the poor members of the Kachi 
Lohana Community and the rest was devoted to other purposes; a suit 
was instituted in respect of the property without taking the sanction of 
the Advocate-General. It was held that the suit would fail for non- 


compliance with the provisions of section 92 of the Civil Procedure 


Code, even though the property allotted to charity constituted a small 
portion of the trust property in respect of which the suit was instituted. 


The correctness of the decision is open to doubt, though it may perhaps 


29a Sugra Bibi v. Haji Kummu, A.I.R. 1969 S.C. 884, 887. 
29b S. Massirat, supra. 

30 Nanhoobeg v. Gulam Hussain, I.L.R. 1950 Nag. 50; AIR. 1951 Nag. 314. 
21 S. K. Mitra v. H. C. Dey, A.I.R. 1960 Cal. 558. 

32 J. E. Aboo v. G. H. S. Aboo, A.I.R. 1939 Rangoon 254. 
33 Vishram Manji v. Gangaram, A.I.R. 1939 Sind 13. | 
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be justified on the ground that the suit as it was framed was of a com- 
prehensive character and the reliefs claimed related both to public as 
well as to private trust and were not divisible. If it is possible to 
separate the two parts of the trust, the proper procedure should be to 
confine the suit under section 92 to the public trust alone. 


V. SECTION 92 AND BREACH OF TRUST 


9.30. Suit under sec. 92 must be on ground of breach of trust or 
necessity of having directions from the court.—The second condition 
which is to be fulfilled in order that a suit may come within the purview 
of section 92 of the Civil Procedure Code is that it should be instituted 
on the ground that there has been a breach of trust or the directions 
from the court are necessary for administration of the trust. In English 
law any act or neglect on the part of a trustee which is not authorised 
or excused by the terms of the trust instrument or by law is called a 
breach of trust.* The word “trust,’’ as has been said already, has been 
used in a general sense in section 92 and connotes an obligation or duty 
attaching to a person in charge of properties dedicated to religious or 
charitable purposes which could be enforced either in law or in equity. 
What has got to be alleged under section 92 of the Civil Procedure Code 
is a breach of such obligation or duty. 


An allegation of a breach of trust undoubtedly presupposes the 
existence of a trust but it is not necessary that the trust should be 
admitted by the defendant. The defendant can certainly deny the 
existence of the trust but such denial would not oust the court of its 
jurisdiction under section 92 of the Civil Procedure Code. If that were 
so, then every case of public charity might be excluded from the juris- 
diction of the court by a bare denial on the part of the defendant that 
any public trust exists. The existence of a public trust is a jurisdictional 
fact which has got to be determined by the court itself like any other 
disputed fact upon the evidence that might be adduced by the parties." 
A suit under section 92 would lie even without any allegation of a breach 
of trust if it is necessary, according to the case of the plaintiff, to have 
directions from the court regarding the administration of the trust. The 
directions as Mr. Justice Woodroffe pointed out in the Budreedas v. 
Choontlal® are such directions as are necessary for the carrying out of 
the trust and as are given to a trustee where there is one or a new trustee 
where one is to be appointed. The nature of the reliefs expressly men- 
tioned in the section gives a clear indication as to what these directions 


34 Vide Underhill’s Law of Trust 9th Ed. p. 2. 


35 Vide Budh Singh v. Nirod Baran 2 C.L.J. 431; Jaffar Khan v. Daud Saha 
13 Bom. LR: 49. 


36 LL.R. 33 Cal. 789 at p. 809. 
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are. Thus a settlement of scheme would be a proper direction under 
section 92 of the Civil Procedure Code.” 


9.31. Whether strangers to the trust could be made parties to a 
suit under section 92, C.P.C.—An allegation of breach of trust can be 
made only against persons who, according to the plaintiff, occupies the 
position of a trustee either de jure or de facto and is answerable as such. 
Of course, the defendant may deny that he is guilty of any breach of 
trust or even that any trust exists at all. Such denial as stated already 
would not take the case out of the scope of the section. But such cases 
must be distinguished from those where according to the plaintiff the 
defendant is a stranger to the trust and claims adversely to it. "The 
question has been raised in various cases as to whether an alienee of trust 
property from the trustee can be impleaded as a party defendant in a 
suit under section 92 of the Civil Procedure Code or any relief can be 
claimed against him under that section. The view taken by the High 
Courts in India seems to be that if the essence of the plaintiff's claim 
against such alienee is that he is a trespasser and that the properties, of 
which he is in possession, should be restored to the new trustee that is to 
be appointed by the court, such relief is outside the Scope, of section 92 
of the Civil Procedure Code.“ On this point there is unanimity of 
opinion amongst the different High Courts in India; difference, however, 
exists on the question as to whether such person is a proper or — — 
party to a suit under section 92 of the Civil Procedure Gode. = 


9.32. Ejectment cannot be claimed.—The Calcutta High ‘Court. 5 
has consistently taken the view in a long series of cases that it is not  ăć 
competent to the court to implead the alience of a trust property — 
party defendant in a suit under section 92 of the Civil Procedure Code. 
The main ground underlying these decisions is. that a -relief t > 
ejecument of a trespasser or recovery of posse ssion 1 of trust proj 
the hands of a person to whom it has been: ir 
trustee cannot be brought within an any of 
of the Civil ‘Procedure Code. At. is “also: p 
section. — as started by persons who 
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can be claimed in a suit under section 92 of the Civil Procedure Code. 
The view that is taken by some of the other High Courts, however, is 
that if the ground upon which a trustee is sought to be removed is 
improper alienation by him of trust property, the alienee is undoubtedly 
a person interested in the determination of that question and in that 
sense he can be a proper party to a suit under section 92. It was held 
in Budh Singh v. Nirad Baran" that such suit would be open to the 
charge of misjoinder of parties if two different claims, one against the 
trustee and the other against the transferee, are joined in one and the 
same suit. Such procedure, it is said, is mot warranted by Order | 
Rule 3 Civil Procedure Code, and the suit cannot but be complicated by 
reason of the special defence which each defendant might set up. 


The point is certainly not free from doubt. In Ghazaffar Hussain 
v. Yawar Husain,“ Stanley, C.J. expressed the view that the impropriety 
of alienation of the trust property can be adjudicated upon in the presence 
of the alienee if he is made party to the suit. If, however, the alienee 
does not accept the finding arrived at in such suit, then it may be 
necessary for the new trustee to institute a fresh suit for recovery of 
possession of the property. Im a later decision of the same High Court 
it has been held by Sulaiman and Daniels, JJ.“ that where in a suit, 
instituted according to the provisions of section 92 of the Civil Procedure 
Code, it is found that the persons named as defendants are trespassers 
having no claim to be considered as trustees of any sort, it is still the 
duty of the court to go on with the suit and if it finds that the property 
in suit is trust property, it can appoint new trustees though .it cannot 
pass a decree for ejectment against the defendants. 


9.33. The question was raised before the Madras High Court in 
Assam Raghuvala v. Pellati® Wallis, O. C.J. in his judgment approved of 
the view taken by the Calcutta High Court, but added that if an alienee 
desires to be made a party, an order adding him a party might properly 
be made. Sheshagiri, J. was, however, of opinion that a trespasser, 
though not a necessary was yet a proper party and the question regarding 
validity of the alienation should be decided in his presence. Iwo reasons 
were put forward by the learned Judge in support of this view. In the 
first place, it was said that the presence of the alienee would enable the 
court to give a proper decision regarding the legality of the transfer as 
the alienating trustee might not have any interest in contesting the suit. 
In the second place, it was pointed out that such a course would avoid 


a conflict of decisions. It may happen that the trustee is removed on 


the ground that he has made an improper alienation of trust property, 
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while it is quite possible thay in the subsequent suit against the transferee 
the decision is given that the transfer was lawful. The learned Judge 
did not go to the length of saying that decision in section 92 suit would 
operate as a res judicata in the subsequent litigation, though according 
to him it would be a strong piece of evidence against the transferee. In 
C. N. Eralappa v. Balakrishna,“ opinion was expressed that a person who 
professes to derive his rights from a trustee and sets up a title hostile to 
the trust can be impleaded as a defendant in a suit under section 92 of 
the Civil Procedure Code though no decree for possession can be passed 
against him. It was said that for the purpose of obtaining suitable 
directions from the court regarding the administration of the trust, it was 
quite proper to implead a stranger as a party to such suit and reliance 
was placed in this connection upon the opinion expressed by Devodoss, 
J. in Venkatanarasimha v. Subba Rao“ “Supposing”, thus observes the 
learned Judge, “there is in a village an ancient temple which has had no 
trustees within living memory; supposing also that you cannot trace 
either the founder or his heirs; the temple is in a neglected condition 
and I take it that some neighbour has annexed it to his own private 
property ; in such a case what is to be the procedure ? If it is to be 
held that you cannot file a suit under section 92 agaimst the trespasser, 
the question naturally arises who is to be impleaded as a defendant to 
such a suit. Is it suggested that you may take at random any chance 
worshippers and file a suit against them ? Such a suit would be a farce 
and what purpose would be gained on such a suit being filed ? If a suit 
cannot be filed under section 92, a scheme cannot be made and new 
trustees cannot be appointed. If it is on the other hand to be held 
that a suit has straightaway to be filed in the ordinary way against the 
trespasser, the question is who is to file such suit—there being no one 
competent to claim possession—as on my assumption there were no 
trustees to start with nor have any new trustees been appointed.” 
Undoubtedly there is considerable force in these observations. The 
question was again discussed by the Madras High Court in a later case“ 
and Varadachariar, J., who delivered the judgment, made a distinction 
between an absolute stranger to a trust property and one who has come 
into possession through or in the right of a settlor or trustee. Even if 
the latter denies the trust or claims adversely to it, he can, it was held, 
quite properly be made a party, defendant in a suit under section 92. The 
learned Judge further pointed out that the rules relating to joinder of 
parties are based on principles of avoiding multiplicity of suits not merely 
as involving waste of time and money but also possible conflict of decisions. 
It is not necessary to justify the addition of a defendant that he should 


44 53 Mad. L.J. 183, 102 I.C. 74. 
45 I.L.R. 46 Mad. 300. : 
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be interested in all reliefs or questions arising between the plaintiff and 
the other defendants. Following this decision it was held in Narayana Sa 
- Hanumanthappa,” that an alienee from a trustee was a proper party to 
a suit under section 92 as in his absence the court would not be able to 
finally and effectually adjudicate the questions involved in the suit. In 
Annapurnamma v. Collector of Vizagapatam,“ the Madras High Court 
has held that it is not necessary that for every suit under section 92 of 
the Civil Procedure Code, there must necessarily be a trustee who can be 
sued as defendant and that if a trust has been created for a public purpose 
of a charitable or religious nature, a suit will lie for settling a scheme 
therefor ; even if there is no trustee the person in possession cannot be 
sued. 


9.34. The Bombay High Court has held‘ that when a breach of trust 
is complained of and where the alienee denies that the property is a public 
trust for religious purpose, he does not cease to be a proper or necessary 
party because no relief by way of eviction can be given against him. It 
is true that a decree for possession is not one of the reliefs that could be 
granted under the section, but the court has jurisdiction to determine for 
the purpose of the reliefs which can be granted whether there is a public 
trust for religious or chaitable purpose and whether the trustee is guilty 
of breach of trust. 


_ The Judicial Committee in Abdur Rahim v. Md. Barkat Ali® adverted 
to this. difference of opinion on this point existing amongst the High 
ourts in India without expressing their own views as to the propriety 
therwise of any of the opinions. Their Lordships were content to 
onl) "the proposition of law that no relief against third parties by 
way nent or otherwise could be included in the residuary clause 
= wł o @) of the section. 
t — that it would be quite a correct view to take that the 
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the transferee himself at his own, instance was added as a party defendant, 
it may be argued that the rule of res judicata would bind him. 


VI. SECTION 92—RELIEF 


9.36. Section 92 limited to suits for reliefs specified in the section.— 
The third requirement of section 92 of the Civil Procedure Code is that 
the reliefs claimed by the plaintiff must be covered by one or other of 
the clauses attached to sub-section (1) of the section. It was clearly 
laid down by the Judicial Committee in Abdur Rahim v. Md. Barkat 
Ali that suits founded upon any breach of trust for public purposes 
of a charitable or religious nature do not require to be brought in 
accordance with the provisions of section 92 of the Civil Procedure Gode 
unless the reliefs sought fall within clauses (a) to (A) of sub-section (1). 
It was held further that the words “further or other relief’ in clause (fi) 
must, on general principles of construction, be taken to mean relief of 
the same nature as clauses (a) to (g) and that the opposite construction 
would cut down substantive rights which existed prior to the enactment 
of the Code of 1908 when sub-section (2) was first introduced. “It is 
unlikely,” said Their Lordships, “that in a Code regulating procedure the 
legislature intended without express words to abolish or extinguish sub- 
stantive rights of an important nature which admittedly existed at {that 
time.’ 

How clause (k) of sub-section (l) is to be construed in accordance 
with the ejusdem generis doctrine was fully explained by the learned 
Judges of the Calcutta High Court in the case of Nabi Shiraz v. The 
Province of Bengali The ejusdem generis doctrine means that “where 
general words immediately follow or are closely associated with — 
words, their meaning must be limited by reference to the preceding words. 
For the purpose of deciding as to whether a particular case comes within — awe 
clause (A) of sub-section (1) we are to see whether the relief claimed is = 
similar im character to any of those specified in clauses (a) to (g). A relief a 6s 
against a third party is-obviously of a dissimilar nature and cannot — 2 
covered by clause (h).° >F atg 2 

If the relief claimed is similar to any of those — p ch 
to (g), it is not necessary that it must be claimed as an | additional re 
the sense of being additional to some other relief also p l 


are covered by: any i the clauses KOJ z (9): — T se 
E 
















— — — — w 


L.R. 55 LA. 96; 32 C.W.N. 482. ie 
Vide the observations of | Khundhkar, J. i 
LL.R. (1942) 1 Cal. 211 at iya — 
LER uar 1 Cal. — Yi 









486 ENFORCEMENT OF RELIGIOUS AND CHARITABLE TRUSTS 


be exclusively for relief which is contemplated by clause (h) and if so, it 
would be equally controlled by sub-section (2) of the section.’ 


It has been held that even if the prayers made in the plaint do not 
follow the express language of the various clauses of sub-section (1), yet 
if impliedly or substantially they claim the identical reliefs, the operation 
of section 92 of the Civil Procedure Code would be attracted. In 
Jambulinga v. Akilanda’ there was no express prayer for removal of the 
defendant who was the existing trustee ; but in substance the object of the 
suit was to get the defendant dismissed and to have a new trustee appointed 
by the committee recognised by the court. It was held that in these 
circumstances the suit came within section 92 of the Civil Procedure 
Code. 

9.37. A question sometimes arises as to whether a suit is maintain- 
able under section 92 of the Civil Procedure Code, if some of the reliefs 
claimed by the plaintiff are appropriate to a suit under that section while 
others are not. The procedure to be followed in such cases was indicated 
by the Allahabad High Court in Ramrup Goshain v. Ramdhari. It was held 
that when some of the reliefs claimed in a suit under section 92 are reliefs 
which a court is competent to grant in such a suit and others are not, 
it is not a correct procedure to return the plaint for presentation to the 
proper court, but the Judge should either call upon the plaintiff to amend 
his plaint by striking out the reliefs which are not appropriate to the suit 
in question or should wait until judgment is delivered and then dismiss 
the claims relating to such reliefs. If, however, the reliefs claimed are 
of a subsidiary character and are really involved in or form the basis 
of the primary reliefs which are in accordance with the clauses of the 
section, it would not affect either the character or the maintainability of 
the suit. Thus a declaration that an alienation is improper may be 
ancillary or incidental to the prayer for removal of the trustee. When 
the suit is substantially one for obtaining reliefs under section 92 of the 
Civil Procedure Code, the requirements of the section cannot be avoided 
by casting the prayers in pure declaratory form under the Specific Relief 
Act? It was observed in Ranchhoddas v. Mahalaxmi Vahuja” that the bar 
under section 92 would apply to a suit if some of the reliefs claimed therein 
were within that section though the other reliefs might be outside it. The 
correctness of this observation is open to doubt. In fact it was an obiter 
as the plaint was construed as not containing any relief which was within 
the section. In S. K. Mitra v. H. C. Dey," where some of the reliefs were 


_ Nabi Shirazi v. The Province of Bengal, LL.R. (1942) 1 Cal. 211. 
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covered by section 92 while others were outside it, it was held that the 
court was not bound to dismiss the entire suit as not maintainable for 
want of sanction of the Advocate-General, and that while no relief could 
be granted in respect of those which fell within the section, the plaintiff 
was not disentitled to get the other reliefs which could be claimed in an 
ordinary suit. 


VII. SECTION 92 AND PERSONAL RIGHTS 


9.38. Suit under sec. 92 is a representative suit on behalf of the 
public.—The fact that a suit relates to public trust of a religious or 
charitable nature and that the reliefs claimed fall within clause (a) to (A) 
of sub-section (1) of section 92 would not by itself attract the operation 
of the section unless the suit is of a representative character instituted 
in the interests of the public and not merely for vindication of the 
individual or personal rights of the plaintiff. This is apparent from 
the history of the legislation on the subject and the evils which 
the legislation wanted to remedy. As was said by Woodroffe, J. in 
Budreedas v. Choonilal,* “it is obvious that the Advocate-General, 
Collector or other public officer can and do sue only as representing the 
public, and if, instead of these officers, two or more persons having an 
interest in the trust sue with their consent, they sue under a warrant 
to represent the public as the objects of the trust. It follows from this, 
that when a person or persons sue not to establish the general rights 
of the public, of which they are a member or members, but to remedy 
a particular infringement of their own individual right, the suit is not 
within or need not be brought under the section.” In this case the 
plaintiff instituted a suit primarily for a declaration that he was the legally 
appointed manager and trustee of a Jain temple situated at 139, Cotton 
Street, Calcutta, being appointed by the Shree Sung which had the legal 
authority to make the appointment and that the defendant had no 
authority to act as shebait or manager. There was a prayer also for a 
direction on the defendant to make over possession of the temple and 
its properties to the plaintiff. An application was made by the defendant 
for dismissal of the suit on the ground that the suit being one contem- 
plated by section 539 of the Civil Procedure Code (which corresponds 
to section 92 of the present Code) was not maintainable without the 
consent of the Advocate-General. This application was rejected and 
it was held by Woodroffe, J. that section 539 of the Civil Procedure Code 
was no bar to a suit of this description. 


One of the points decided by the learned Judge, holding that the 
provision of section 539 of the Civil Procedure Code was not mandatory 
but merely permissive, is no longer good law since the introduction of 
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sub-section (2) of section 92 im the Code of 1908; but the other part 
of the judgment is perfectly sound, viz., that to bring a case within the 
purview of section 539 the suit must be a representative suit brought for 
the benefit of the public and to enforce a public right in respect of an 
express or constructive trust of a charitable or religious mature. As the 
suit was instituted for the purpose of enforcing the personal rights of 
the plaintiff as regards the trusteeship of the temple, it was held to be 
outside the purview of section 539. This principle was accepted as 
sound by a Full Bench of the Madras High Court in Appanna v. 
Narasinga. “This was a suit by a trustee of a public religious trust 
against a co-trustee for accounts and the Full Bench decided that it did 
not come within section 92 of the Civil Procedure Code, the claim being 
to enforce a purely personal right of the plaintiff as a trustee against his 
co-trustee. Kumarswami Shastri, J., who was one of the Judges con- 
stituting the Full Bench, observed in course of his judgment as follows :— 


_“Co-trustees are co-owners of trust properties and are in law entitled 
to. be in joint possession of all trust properties whether it be in the form 
of immovables, movables, or cash. It would ordinarily render a trustee 
personally liable if the allowed the cash or movables to be in the exclusive 
possession and management of a cotrustee and there was misappropria- 

tion. He is in law entitled to be in joint possession of the funds, even 
when the other trustee is carrying out the trust properly. Where moneys 
re i — co-trustee’s hands an account would be necessary to ascertain 
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it was held that section 92 applied and the sanction of the Advocate- 
General was necessary. In arriving at this decision the learned Judges 
placed considerable reliance upon certain observations of the Judicial 
Committee in Abdur Rahim v. Barkat Ali.5 The propriety of this view 
was questioned by WVaradachariar, J. in Shanmukham v. Gobinda,* and 
it was finally reversed by a larger Full Bench in Tirumalai v. Udiavar.” 
In this third Full Bench case, the trustees of a certain temple who qua 
trustees had the right of recovering from the trustees of another temple 
moneys which the latter had collected on behalf of the former temple, 
filed a suit against the latter to compel them to render an account of the 
receipts and to deliver them to the plaintiffs. It was held that the 
right to recover these collections was entirely independent of section 92 
and no sanction of the Advocate-General was necessary for the institution 
of the suit. Leach, C.J., who delivered the judgment of the court 
observed as follows :— 


“In deciding whether a suit falls within section 92 of the Civil 
Procedure Code the court must go beyond the reliefs and have regard 
to the capacity in which plaintiffs are suing and the purpose for which 
the suit is brought. The judgment of the Privy Council in 55 Calcutta 
519 lends no support for the opinion expressed by the Full Bench in 58 
Madras 988.” 


Thus the Madras High Court takes the identical view as the Calcutta 
High Court did in Budreedas’s case.“ Agreeably to this principle, a 
Division Bench of the Calcutta High Court has held recently that a suit 
by the present trustees of a charitable trust against past trustees for 
accounts does not come under section 92 of the Civil Procedure Code.” 
In M. M. B. Catholicos v. M. P. Athanasius,” the Supreme Court has 
pointed out that a suit by the plaintiffs as validly constituted trustees is 
different from a suit under section 92 which is one for removal of 
defendants from trusteeship or the framing of a scheme. A suit by the 
plaintiffs for establishing their right of hereditary management and to 
remove the defendants who claimed to be the elected managers of the 
mosque was held not to fall within section 92.” 


9.40. Where the suit though it relates to a public religious and 
charitable trust is for vindication of the personal right of the plaintiff and 
there i9 no prayer in terms of any of the clauses of section 92, the Bombay 
High Court has held that such suits are not hit by section 92. Thus a 
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16 A.LR. 1938 Mad. 92. 

17 A.LR. 1943 Mad, 466. 

18 LER. 33 Cal. 789. 

19 See Indu Bhusan v. Kiran Chandra, A.I.R. 1940 Cal. 376, 44 CWN. 327. À 
20 A.I.R. 1954 S.C. 526. 
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suit by the trustees of a fire temple for vindication of thew rights of manzge- 
ment, which were obstructed by the defendant, has been decided nt to 
come under section 92. A different view, however, is taken when the 
reliefs claimed fall within the specific clauses of section 92. Thus in 
Chhaganlal v. Sobharam™ a suit was instituted by a co-sharer for 
declaration that he was the owner of a share in the income derived from 
a public temple and there was a claim for injunction permanently restrain- 
ing his co-sharers from obstructing him in the enjoyment of his right 
and receiving the perquisites according to his turn and for recovering 
the loss consequent upon his being deprived of his turn. It was held 
that the suit came under section 92 of the Civil Procedure Code as the 
prayers in the plaint implied the removal of the existing Pujari and the 
appointment of the plaintiff himself as Pujari in his place. Stress was 
thus laid upon the reliefs claimed and not upon the character in which 
the plaintiff instituted the suit. A doubt seems also to have been 
expressed by Weir, J. in an Allahabad case* as to whether in view of 
the observations of the Judicial Committee in Abdur Rahim v. Barkat 
Al® the distinction between the enforcement of public and private rights 
can be maintained where the relief sought is one of the kinds enumerated 
in section 92 of the Civil Procedure Code. It was, however, an obiter 
dictum and neither in the Bombay nor in the Allahabad case were the 
Madras decisions adverted to or discussed. 


9.41. The above conditions being fulfilled, a suit can be instituted 
only in conformity with the provisions of section 92 of the Civil Procedure 
Code. The section provides that such suit can be brought either by the 
Advocate-General or by two or more persons having an interest in the 
trust after obtaining the consent in writing of the Advocate-General. Under 
section 93 of the Civil Procedure Code the powers conferred on the 
Advocate-General may be exercised outside the Presidency towns by the 
Collector or such other officer as the Provincial Government may 
appoint in this behalf. Thus, when the Advocate-General himself does 
not figure as the plaintiff, the suit has got to be instituted by two or 
more persons who must be interested in the trust and must have obtained 
the consent in writing of the Advocate-General as a necessary condition 
of the filing of the suit. 


9.42. “Interest”—What it means ? Have worshippers an interest with- 
in the meaning of the section? When section 539 was first introduced 
in the Code of 1877, the words used were “direct interest in the trust”, 
and the same words were retained in the Code of 1882. Apparently 


22 See Navroji v. Dastur, LLR. 28 Bom. 20; see also Dinshaw v. Jamshet Ji, 
Sinks. oo Bom: 529. 


23 35 Bom. L.R. 1119, A.I.R. 1934 Bom. 26. 
24 Vide Md. Shafa v. Md. — LL.R. 51 All. 30. 
25 —— 35 LA. 96. 
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these words were taken from the judgment of Lord Eldon in Re Bedford 
Charity.” There was some conflict of judicial opinion in the several 
High Courts in India as to the exact scope and meaning of expression 
“direct interest.” It was held by the Calcutta High Court in Jan Ali 
v. Ram Nath” that a mere worshipper as such had not any direct 
interest within the meaning of the section and, therefore, two or more 
worshippers could not bring a suit under section 539 of the Code as it 
then stood. ‘This decision was followed by the Madras High Court 
which went to the length of holding that even the right of management 
or of partaking the food offerings of a temple did not give a person a 
direct interest within the meaning of section 539. On the other hand, 
a wider interpretation was put upon these words by the Bombay and 
Allahabad High Courts. In Chintamon v. Dhonde™ Sergeant, C.J. and 
N. Haridas, J. expressed their dissent from Jan Ali v. Ram Nath and held 
that the legislature did not intend by the expression “direct interest” an 
interest of a different nature from that which the worshippers and 
devotees of a deity naturally have in the proper management of the 
temple. That was also the view of West and Birdwood, JJ. in Monohar 
Ganesh v. Lakhmiram. It was at this stage that the legislature inter- 
vened and the word “direct” was dropped by the Amending Act VII of 
1888. The amendment has undoubtedly widened the class of persons 
competent to institute suits under section 92 Civil Procedure Code. 
The effect of the amendment was considered by the Calcutta High Court 
in Sajedur v. Gour Mohun™ and it was held that under the amended 
section a person having a right of attendance and worship at a temple 
or a mosque had thereby an interest within the meaning of section 539. 
The question was considered by the Madras High Court in a Letters 
Patent appeal which arose out of difference of opinion between Wallis, 
C. J- and Kumarswamy Shastri, J. In that case two Hindus, one 
residing at Madras and the other at Tellicherry, instituted a suit in the 
district of North Malabar under section 92 Civil Procedure Code in 
respect of a Hindu temple situated in Tellicherry in North Malabar, and 
it appeared that the plaintiff, who resided at Madras, had gone to worship 
in the temple only on one or two occasions in the past and he relied 
on his right as a Hindu to worship in the temple as entitling him to 
institute the suit. It was held by the Letters Patent Bench (Abdur 
Rahim, J. dissenting) that although as a Hindu he might have a right 
of worship in the temple he had not, on that ground alone, the interest 


26 2 Swan, 518. 
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required by section 92 Civil Procedure Code to maintain the suit. The 
majority Opinion proceeded on the footing that though the interest may 
not be direct, it must be an existing and real interest not a sentimental 
or contingent one. Theoretically every Hindu has a right to worship 
in a Hindu temple in any part of India. But it would be absurd if two 
Hindus residing, say, at Peshawar can be said to have an interest in a 
temple in Malabar by virtue of being merely Hindus with the right of 
worship in that temple, if they should ever find themselves in its vicinity. 
To constitute an interest something more tangible and material than 
this contingent right was necessary. 

9.43. The Lahore High Court in one of its earlier decisions dissen- 
ted from the view of the Madras High Court and preferred to adopt the 
dissenting judgment of Abdur Rahim, J. ;* but later on it changed its views 
presumably because the opinion of Wallis, C.J. in the Letters Patent 
appeal of the Madras High Court got the approval of the Judicial 
Committee The Privy Council in Vaidya Nath v. Swaminath expressly 
referred to the decision in Ram Chandra’ v. Parameswaran* and they 
agreed with Sir John Wallis, C.J. that the bare possibility however 
remote that a Hindu might desire to resort to a particular temple gives 
him an interest in the trust, appears to defeat the object with which the 
legislature used these words in the section. The law, therefore, could 
be taken to be fairly settled that the mere possibility that a Hindu in a 
certain contingency might visit a temple which ex hypothesi is dedicated 
to the use of Hindus would not give him sufficient interest to enable 
him to maintain a suit under section 92, Civil Procedure Code. The 
position, however, may be different when it is something more than a 
mere possibility, namely, when a Hindu is a resident of the particular 
locality where the temple is situated and takes part in its ceremonies or 
otherwise derives benefit from it. 

In a later case?” it is decided by the Madras High Court that persons 
belonging to neighbouring villages who attend the suit temple on impor- 
tant occasions and also celebrate their marriages at that temple are 
persons having interest in the temple trust within the meaning of section 92. 
The interest as was observed by one of the learned Judges must be real 
and not remote, must be substantial and not illusory and it must be an 
existing interest and not a contingent one. The mere fact that a man 
is a Hindu and therefore must have some interest in a Hindu tempie 
along with the millions of his countrymen who profess the same religion, 
would not be enough. He must have some interest over and above that, 


33 Vide Narinjan Singh v. Kripal, LL.R. 5 Lah. 455. 
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35 L.R. 51 LA. 282. 
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Residence in the place where the temple is situated is certainly a material 
piece of evidence to establish the existence of interest ; for those who live 
near the institution are likely to have advantage of its benefits; but the 
test of locality is only to be applied in relation to actual user of temple 
by those who reside close to it. The question is one of fact and must 
have to be decided with reference to the circumstances of each individual 
case.” A person who has contributed to the funds of the temple and 
is a worshipper at the shrine has sufficient interest to be a plaintiff in 
section 92 suit.” 


9.44. In the case of Shailajanand v. Umeshanand® which related to 
the celebrated Vaidyanath Temple, it was held that persons, who are officia- 
ting priests of the temple and are maintained out of its income as also 
those who act as Pandas or guides and priests to the pilgrims, have 
interest in the trust within the meaning of section 539 of the old Civil 
Procedure Code. 


9.45. The founder or its representative or descendants are certainly 
to be regarded as persons having interest in the endowment. In Vaidya- 
nath v. Swaminath” the respondents were descendants in female lines of 
the founder of a Hindu chatram founded by a deceased Hindu. The 
evidence showed that the chatram was a public charity. It was held 
that the respondents were persons having interest under section 92 Civil 
Procedure Code even though they might not have used the chatram at 
all. Disciples of the same sect to which the founder of a religious 
institution belonged may come in as persons interested. 


9.46. Consent of the Advocate-General.—The other formality that has 
got to be fulfilled in a suit under section 92 Civil Procedure Code is 
that the persons suing should get the consent of the Advocate-General 
in writing. This consent is a condition precedent to the institution 
of the suit. It must be a specific consent to two or more named 
persons. A permission given to one applicant by name “and another” 
is not sufficient compliance with the terms of the section” nor can 
the Advocate-General in giving consent to one give him authority 
to join the other persons as he chooses.“ The suit instituted must 
conform to the consent. If consent has been given to three persons. 
two of them cannot sue. The consent, however, is a condition of the 
institution of the suit and has no reference to the subsequent stages of 
the suit. Once the suit is validly instituted, it is saki to all the 
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incidents affecting suits in general and representative suits in particular.“ 
If three persons, by whom consent was obtained, instituted the suit and 
two of them subsequently died the suit would not become defective. 
Again, all the plaintiffs who file the suit need not join in filing the 
appeal if the decision of the trial court is adverse to them. ‘The appeal 
filed by some of the plaintiffs would be quite competent. 


A question sometimes arises as to whether after a suit is properly 
imstituted, a fresh consent would be necessary if the plaint is sought to 
be amended and a new party added as a defendant to the suit. In Abdul 
v. Cassum,“ it was held by the Bombay High Court that where a new 
defendant was added and certain additional reliefs were prayed for 
against him, a fresh consent would be necessary. The question, it seems, 
would depend in each case upon the nature of the amendment which is 
sought to be made. If the amendment of the plaint or the addition of 
a party does not alter the nature of the claim in the suit, a fresh consent 
would not be required, but where such amendment or addition of party 
does change the nature or scope of the suit, a fresh sanction could not be 
avoided.” The Madras High Court has held that a suit under section 92 
_ being a representative suit, the court has power under Order | Rule 10 
Civil Procedure Code to add persons as additional parties whose presence 
may be necessary in order to enable the court effectively and completely 
= to adjudicate upon the questions in the suit Where the Advocate- 
= General had given sanction generally for the institution of a suit for the 

removal of persons purporting to act as trustees, it was held that an 

amendment sought for subsequently by way of addition of a party was 
— merely formal and did not alter the nature of the suit, and that in such 
— case a further sanction of the Advocate-General was not necessary.” 
= “But where the addition of a new defendant would substantially alter or 
~ enlarge the scope of the suit and introduce a different cause of action, 
zsanction. of the Advocate-General would be necessary.? It was likewise 
in Sundaralingam v. Nagalingam’ that an application for amendment 
of of the plaint by including a prayer for removal of defendants from the 
he tees fat a for appointment of fresh trustees could not be allowed as 
R. introduce : a new cause or — 
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order of sanction had not the finality of judgments and that therefore 
the authority could review it. It was also further held in that case that 
the Advocate-General had no power to allow an amendment of the plaint 
and that it was only the court that could order it. In Shantanand v. 
Advocate-General; it was held that the giving of consent by the Advocate- 
General to the institution of a suit under section 92 was merely an 
administrative act, and that it was not liable to be questioned on the 
ground that there had been no full inquiry into the matter. 


VIII. SECTION 92—RELIEFS THAT CAN BE GRANTED 


I will now take you to the different reliefs that can be prayed for 
and granted in a suit under section 92. 

9.47. Removal of a Trustee.—The relief specified in clause (a) of 
section 92 (l), C. P. Code, is removing any trustee. This is a new 
clause which was introduced for the first time in the Civil Procedure Code 
of 1908 and did not occur in section 539 of the earlier Code. Under the 
old Code there was some difference of opinion as to whether a suit to 
remove a trustee of a charwvable trust came within the purview of sec- 
tion 539 of the Code. The point was discussed in a judgment of the 
Madras High Court in Subbayya v. Krishna* Mr. Justice Muthusami 
Ayyar, who dissented from the majority view, discussed, in an elaborate 
judgment, the various authorities, English and Indian, on the subject and 
came to the conclusion that section 539 of the Code did not authorise 
the removal of a trustee. Best and Weir, JJ. took the opposite view and 
held that a trustee could be removed in a suit brought under the section. 
The majority decision in this case was followed by the Calcutta, Bombay 
and Allahabad High Courts.° 


The view taken by the Calcutta High Court is thus explained by 
Harrington, J. in Sailajananda v. Umeshananda® :: “The jurisdiction of 
the court under section 539 arises in the case of an alleged breach of a 
public religious or charitable trust and the court has power to appoint 
new trustees, to vest the property in them and to grant any such further 
relief as the nature of the case may require. It seems to me that this section 
involves by necessary implication a power to remove a trustee who is 
guilty of breach of trust. To hold otherwise would be to say that where 
a trustee has been proved to be guilty of breach of trust, the court though 
it may appoint a new trustee and vest the trust property in the new 
trustee is yet unable to remove the old trustee, although he has been 
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found to be guilty of a breach of trust and although the property belong 
ing to the trust has been vested in somebody else. I think that there is 
power to remove the old trustee.” s 


9.48. A later Full Bench of the Madras High Court, however, adopt- 
ed the view expressed in the dissenting judgment of Muthusami Ayyar 
and held primarily on the basis of Romilly’s Act in England and the 
decision thereunder that section 539 did not contemplate a suit where 
dismissal of a trustee was prayed for.’ The conflict is now set at rest by 
the new clause in section 92 (1) of the present Civil Procedure Code, and 
the court is quite competent to remove a trustee in a suit under section 92, 
C. P. Code and not merely to appoint new trustees in addition to those 
already existing. The expression “trustee” would undoubtedly include a 
trustee de son tort who has arrogated to him the position of a trustee though 
he has no legal right to do so In Sundaralingam v. Nagalingam, it was 
held that a suit for the removal of the defendant from trusteeship on the 
ground that he was not entitled to be a trustee of the institution and 
that the assumption of that office by him was invalid did not fall within 
section 92, because under that section it was only a de jure trustee that 
could be removed and that as a trustee de son tort had no right to hold 
the office, there was no question of removing him from it. The correct- 
mess of this decision is open to question. When once it is held that 
section 92 applies not merely to de jure but also to de facto trustee, it 
must follow that a suit for the removal of a person who claims to be a 
trustee must fall within the section though the claim to de jure trustee- 
ship might be unfounded. The correct view, it is submitted, was taken 
in S. K. Mitra v. H. C. Dey,” where it was held that a suit for the removal 
of a person who took upon himself the management of the trust properties 
purporting to be a trustee fell within section 92. 


9.49. When the plaintiffs institute a suit on the allegation that they 
are the lawful trustees and that the defendants are not properly appointed 
trustees and have no authority to act as such and there is a prayer for 
an injunction to restrain the defendants from functioning as trustees, it 
has been held by the Bombay High Court that the suit is not one under 
section 92, C. P. Code.” It is pointed out that section 92 can apply 
only when a breach of trust is alleged or a direction from the court is 
invited for the proper administration of the trust. Where the plaintiffs 
seek a declaration that the defendant has not been validly appointed a 
trustee, there is no allegation of a breach of trust and it is not on grounds 
of misconduct or misfeasance that a removal is prayed for. Strictly 


7 Rangaswami v. Varadappa, IL.R. 17 Mad. 462. 
= 8 See Ramdas Bhagat v. Krishna Prosad, A.I.R. 1940 Pat. 425. 
-9 AIR. 1958 Mad. 307. 


«10S ALR. 1960 Cal. 558. 


r 
Tage 


EE -11 See Nilkanta v. Ramkrishna, LLR. 46 Bem. 101. 


|| + N ‘ in Fad 
# ox Ave F 


“Evalappa,” a dharmakarta of a Hindu temple, who claimed as 





SECTION 92—-RELIEFS THAT CAN BE GRANTED 497 


speaking, no direction is also solicited in such cases regarding the admini- 
stration of trust. The Madras High Court has held in Subramanya Pillai 
v. Krishnaswami® that such a suit would come within section 92. One 
of the learned Judges (Abdur Rahim, J.) was of opinion that there was, 
properly speaking, no prayer for removal of a trustee in such cases, 
though there was something analogous to it which might come under 
the residuary clause; but a direction from the court would be necessary 
even in such cases for the purpose of deciding as to whether the plaintiffs 
were to act alone as trustees or they were to act jointly with the 
defendant. According to the other learned Judge, the prayer in sub- 
stance was one for the removal of the trustee. It is to be noted that 
the correctness of this decision was doubted in Appanna v. Narasimha.“ 
where it was said that such suits not being breught in a representative 
capacity on behalf of the public but for vindication of the personal rights 
of the plaintiffs, could not come within section 92. 


9.50. Grounds of removal of a trustee.—Any and every dereliction of 
duty would not justify removal of a trustee. A removal could be justified 
if the welfare of the institution demands it. In the case of a temple 
trustee, if it is found that he has not misappropriated any income and 
has displayed a proper interest in the maintenance and worship of the 
temple, the mere fact that his management does not come up to any 
particular standard of efficiency would not be a ground to remove him ss 
his office and put a stranger in his place.™ 


To set up one’s title against the temple would prima facie amount X 
to a breach of trust on the part of a temple trustee and may justify = 
removal ; but the position would be different if there are doubts regarding —_—- 
the construction of the deed of gift and the trustee bona fide believed 












suit under section 92 itself chat the trust ——— are his — — 
perties is not sufficient ground for removal; but if he is found to ha (eS 
committed any breach of trust prior to the suit, his conduct in cou rsa 

of the suit would be an important element to be taken into considerat or 
in deciding whether the breach should be condoned and he “should 


— wani 


allowed to retain the office.’ In the Privy Council case of Sriniv 


lands found to belong to the temple and supported his daim by C 
accounts, was removed. An assertion on the part of a t 
tust property as his private estate and to apply. its income | “Je 
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purposes was considered sufficient for removal by the Bombay High 
Court in Chintamon v. Dhondo.* Every case would depend upon its 
own circumstances and no hard and fast rule could be laid down. The 
true principle, as said above, on which such jurisdiction should be 
exercised is the welfare of the trust estate. A hereditary trustee should 
not be removed merely for inaccuracy in accounts or petty neglect of 
duty.“ The court in such matters could very well be guided by the 
general principles set out in Story’s Equity Jurisprudence which were 
quoted with approval by Their Lordships of the Privy Council in the case 
of Letierstedt v. Broers.” The observations are as follows : 


“But in cases of positive misconduct courts of equity have no 
difficulty in interposing to remove trustees who have abused their trusts ; 
it is not indeed every mistake or neglect of duty or inaccuracy of conduct 
of trustees which will induce courts of equity to adopt such a course. 
But the acts and omissions must be such as to endanger the trust property 
or to show a want of honesty or a want of proper capacity to execute the 
duties or a want of reasonable fidelity.” 


9.51. Mr. Justice Asutosh Mookerjee thus summarised the grounds 
‘of removal of a trustee in Joygunnessa v. Majilullah; and although it 
= was a Case of a Mahommedan wakf, the same principles would be applicable 
to a Hindu religious or charitable endowment. “The court will be 
_ guided,” thus observes the learned Judge, “solely by considerations of 
the welfare of the trust, and will not hesitate to remove a trustee who 
| purchased the trust property or concurred in a breach of trust, Exp. 
tn ee] olds* and Moore v. M’Glynn,™ or has wrongfully alienated trust 
e Srinath v.. — Nath™ or has been see of wanton waste 
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property which is not proved to be fraudulent or dishonest. In such 
cases, the proper thing to do is to frame a scheme under which a com- 
mittee could be appointed to supervise and control the acts of the 
manager.” In Satish Chandra Giri v. Dharanidhar,® it was held by the 
Privy Council that no general rule can be laid down as to the action to 

be taken befitting the different kinds of religious heads. In this case a 
Spiritual office was connected with a public endowment of a religious 
character and associated by tradition and custom with the control of 
propertics and funds belonging to the institution, so that the religious 
and secular duties were intermingled and inseparably blended. In such a 
case, it was held that the civil court has jurisdiction under section 92, 

C. P. Code to deal with not only the secular side of the office but also 

the religious side and deal with the occupant in respect of both offices. 
Mere mismanagement or incapacity may not be sufficient in all cases for 
removal from the religious office and in certain cases a less drastic step 
than removal, namely, association of a committee of management may 
meet the ends of the case. “The true rule”, Their Lordships observed, 

“in such matter can be stated to be that if it be found by the court that 

the functionary in the exercise of his duties has put himself in a position 

in which the court thinks that the obligation of his office in connection 
with the endowment ‘can no longer be faithfully discharged without 
danger to the endowment, that is a sufficient ground of removal if need 

be from both his offices.” In this case the mohunt was found to be of 
immoral character and the Privy Council held definitely that the moral 
character of a Mohunt can be considered by the court in connection - 
with his fitness to remain in office and his liability to be removed 
therefrom. I have told you already in a previous lecture that marriage, 
incontinence or sexual vice on the part of the mohunt where the institu- 
tion is a celibate institution would be one of the — groun —— — 
could be assigned in support of the prayer for removal. — 


9.52. Appointment of new trustees.—The second Teer e 
clause (b) sub-section (1) of section 92 is appointment of a n 
“The two clauses (a) and (b) are placed in such juxtaposition a ; 
one to suppose that appointing a new trustee is dependent 
removal of the old one, or at any rate where the appointment 


is necessary in piaco of a ‘trustee who has either been remon 
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circumstances. In the first place, the misconduct of the existing trustee 
if it consisted of misappropriation of trust funds or other acts of a 
similar nature cannot but affect the heir; and in fact the whole family 
of the misconducting trustee may be benefited by such acts of spoliation. 
In the second place, no person can be, strictly speaking, said to be the 
heir of another so long as the latter is alive and is merely dismissed or 
suspended for some misconduct.* Whatever may be said about family 
and private endowments, in the case of a public trust the court should 
have unfettered discretion in making such arrangements for management 
of the trust as would, in its opinion, be best conducive to the interest of 
the beneficiaries. In the case of Mahomed Ismail v. Ahmed Moolla* 
which related to a public wakf, the Judicial Committee observed as 
follows : 

“It has further been contended that under the Mahomedan law the 
Court has no discretion in the matter and that it must give effect to the 
rule laid down by the founder in all matters relating to the appointment 
and succession of trustees or mutwalees. Their Lordships cannot help 
thinking that the extreme proposition urged on behalf of the appellants 
is based on a misconception. The Mussulman law, like the English law, 
draws a wide distinction between public and private trusts. Generally 
speaking, in case of a wakf or trust, created for specific individuals or a 
determinate body of individuals, the Kazi, whose place in the British 
Indian system is taken by the civil court, has in carrying the trust into 

— to give effect so far as possible to the expressed wishes of the 
- founder. With respect, however, to public, religious and charitable 
_ trusts, of which a “public mosque is a common and well-known example, 
Pies the — discretion is very wide. He may not depart from the inten- 
tior ——— or from any rule fixed by him as to the objects 
nefaction ; but as regards management which must be governed 
1 nstances he has complete discretion. He may defer to the 
) ndi = — far as they are conformable to changed condi- 
es, "but his primary duty is to consider the interests 
e public for whose benefit the trust is created. 
liscre tion vary. a rule of management which 
cticak le orn not in the best interests of the 
g the — clauses of the page Their 
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— and in appointing 
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with other existing conditions that may have grown up since its 
foundation. It has also the power of giving any directions and laying 
down any rules which might facilitate the work of management, and, if 
necessary, the appointment of trustees in the future.” 


The duty of the Court is to appoint the best persons available which 
will secure, in the best manner possible, the interests of the endowment, 
though in making the selection the practice of the institution, the previous 
association of the particular person or the family with the institution 
are material circumstances which should be taken into consideration.” 
In making an appointment the court undoubtedly has regard to the 
line of devolution in the deed of endowment, but it may owing to the 
exigencies of a case depart from the arrangements contemplated by the 
deed. A Court can also impose conditions as it thinks proper to ensure 
due performance of duties by the trustees even when the office has 
apparently been hereditary. It was observed by Sadasiva Ayyar, J. 
Phatmabi v. Haji Musa” that a claim to succeed by hereditary right to a 
trustee’s office or to a religious office should be looked upon with a strong 
disfavour by the court. “The holding of any office’, thus observed the 
learned Judge, “should depend on the necessary qualifications, and while 
heredity might raise a feeble presumption of fitness to be considered by 
Courts in arriving at a decision on the question of the successorship 
to the office, it should not be raised to the dignity of a principle which 
creates a right of succession to any office, unless the terms of the original 
foundation of the office constrain the courts to treat heredity as the 
factor to be considered in deciding on the right to the office or unless — 
there has been such a precise and uniform course of descent by heredity 
(almost irrespective of any consideration as to the person best fitted = 
for the office) as to raise an irresistible inference as to the intentions 
of the original creator of the office.” F 


9.53. Vesting property in the trustee.—The third. — does no 
call for any comment. Whenever a trustee is removed and a new t 
is appointed, it is necessary to vest the trust property in the new | 
and the Court is empowered to make a vesting order under this “dau L 


9.54. Direction of accounts and enquiries.—The fourth cl 1 
with directions relating to accounts and enquiries. A- trustee FUSE 
removed has got to render accounts for the purpose — ao) obtaini ng 
discharge. It becomes also necessary to take accounts as — 
to settlement of a scheme.: The first thing to be “don ie as tl 
Council observed in Chotalal v. Manohar before sidera 
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scheme is to take an account of the trust property. Until the trust funds 
are ascertained, it seems impossible that any scheme can be settled. 
Irrespective of the framing of a scheme, the trustee can be called upon 
to render accounts for the purpose of showing how the trust funds were 
distributed. The general principles upon which accounts are taken from 
trustees of a charity are thus stated in Tudor on Charity on the basis of 
the pronouncement of Lord Eldon in Attorney-General v. City of 
Exeter : 


“With respect to the general principle on which the Court deals 
with trustees of a charity, though it holds a strict hand over them when 
there is wilful misapplication, it will not press severely upon them where 
it sees nothing but mistake. It often happens, from the nature of the 
instruments creating the trust, that there is great difficulty in determin- 
ing how the funds of a charity ought to be administered. If the adminis- 
tration of the funds, though mistaken, has been honest, and unconnected 
with any corrupt purpose, the Court, while it directs for the future, 
refuses to visit with punishment what has been done in time past. To 
act on any other principle would be to deter all prudent persons from 
becoming trustees of charities.” 

In determining how far accounts can be carried back against trustees 
of charity, the Court will be guided by what it deems proper in the 
a circumstances of each individual case. The authorities go to show that 
a in the absence of any special reasons to the contrary, accounts could be 
F directed as far back as there is geo aton of trust funds. In aggra- 














in — of charity lands from 1629 admitted By their 
hat they had retained the surplus rents and applied them to cor- 
different from those of the charity. It was held that the 
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without any corrupt motive whatsoever. The principle was thus stated 
in Attorney-General v. Pretyman® : 


“I have always considered that where a party has, quite innocently, 
possessed charity property which ought to have been applied according 
to the directions of the trust, and has so continued for a number of 
years until by some accidental circumstance he has been apprised of the 
erroneous application, if he then comes forward and gives every facility 
to the future due application of the trust money, it is by no means an 
improper exercise of the discretion of this Court to save him as much 
as possible from a bygone account.” 


In Attorney-General v. Newbury* the accounts were decreed for a 
period of about 10 years as the trustees were found to have acted in 
ignorance. In case misapplication was due to a bona fide doubt as to 
how the money was to be spent according to the terms of the trust, 
accounts as a rule are not carried back prior to the commencement of 
the action." The Court may also, in the exercise of its discretion, decline 
to direct accounts at all where the prosecution of them would lead to 
harassing and protracted enquiries which would not at all be beneficial 

harity.* The above principles were applied by a Bench of the 
—— High Court in Nirmal v. Jyoti Prasad,“ although the case was 
one of family debutter. An order was made in this case for removal- 
of one of the shebaits and he was directed to render accounts for a period 
of about 12 years. = 


It was held by the Calcutta High Court in Faizunnessa v. Moulvi — — 
Asad“ that even when the trustee’s liability to account was established, = 
it was not obligatory on the court to make an order for accounts against — 
him. If the income of the endowment is very small and its admitted 
expenditure does not leave much in the shape of a balance and no ac 
books are kept, the Judge might properly decide that it would not 
profitable to make order for accounts against a trustee who was: directe 
to be removed. — 


9.56. Accounts on what basis? Accounts may be direc 
common form, that is to say, on the basis of what the trusi 
received or on the basis of what he might have received but 
default on his part. The second is undoubtedly an one 
will not be ordered — the Circumstances amount to 













— 





504 ENFORCEMENT OF RELIGIOUS AND CHARITABLE TRUSTS 


of wilful default is demanded or ordered. Such a case must be expressly 
made in the pleadings and it is necessary that at least one case of wilful 
default should be shown. Under the rules of the Supreme Court, an ordel 
for accounts on the basis of wilful default can be made even after judg- 
ment which directs accounts in the common form provided special leave 
is obtained but the necessity of making such a case in the pleadings still 
remains. In English law ordinarily charges of wilful default are disposed 
of at the hearing and not referred for enquiry in the chambers.” 

In the Indian Civil Procedure Code, there is a provision in Order 20, 
Rule 17 which seems to have been taken verbatim’ from R.S.C. Or. 
33, R. 3 and which empowers the court to direct accounts to be taken 
either by the decree or any subsequent order giving special directions 
with regard to the mode in which the account is to be taken. It has 
been held by the Privy Council in Monohar v. Bhupendra® that it is 
better to express directions specifically in the decree than to insert 
general reference to the judgment in the decree. 


¢ 9.57. Clauses (e) and (f).—Clause (e) of sub-section (1) authorises 
- the court to declare what proportion of the trust property or of the 
Fi interest therein shall be allocated to any particular object of the 
trust. Such directions may be necessary when there are sevéral objects 
of the trust and the founder himself has not apportioned the income of 
rust property among the different objects. They may be necessary. 
e of altered circumstances which necessitate an alteration 
nal allotments. The question as to what portion of the 
£ — to the Pujari and what portion to the 
nple has been held to be a question which could be 
% “under this clause. This clause along with the 
th h sanctioning of alienation of trust property for 
- on the trust is meant to be directions solely for 
of the trust estate. In Satyanarayana v. Venkata- 
t has held: that a provision that the Archakas 
; _ properties as remuneration for 
> suit under section 92, but would 
m ment « of the — made in favour 
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which is specified in clause (g) of sub-section (1). The directions of 
the court as to how a trust is to be administered can be conveniently 
embodied in a scheme and this obviates the necessity of approaching 
the court for directions on individual occasions. The trustees are to 
carry out their administration in accordance with the scheme framed 
by the court and in case any difficulty is felt in carrying out its direc- 
tions, the scheme can be altered or amended by the court in such a 
way as is considered proper. In the case of Md. Ismail Ariff v. Ahmed? 
which has been referred to already, tbe Privy Council while dealing with 
a Mahommedan public wakf laid ao, that the court has a complete 
discretion in framing a scheme for the management of the trust. It 
may and certainly ought to defer to the wishes of the founder so far 
as they are conformable to changed conditions and circumstances but 
its primary duty is to consider the interests of the general body of the 
public for whose benefit the trust was created. It may vary any rule of 
management which it finds either not practicable or not in the best 
interest of the institution. These principles were reiterated in a subse- 
quent pronouncement of the Judicial Committee,* and it was held that 
the court may not depart from the intention of the founder as to the 
objects of the foundations. But it has complete discretion as regards 
management in the exercise of which it is entitled to give any direction 
or lay down any rules for facilitating management and appoinimcnt of 
trustees. in the future, and in doing so it is entitled to take into consi- 
deration the wishes of the founder only so far as they are conformable 
to changed conditions and circumstances and also to the past history — 
of the institution, the previous system of management and the conditions 

which have grown up since the foundation. — 


9.59. The same principles are applicable in regard to schemes relating — — 
to Hindu religious foundations. In Sripati Prasadji v. Barot Laxmidas,* 
it was held by the Privy Council that in case of a religious sect and — 
property to which section 92 of the C. P. Code applies, the principle LON 
be followed in settling the scheme is that the institutional trust must be 
respected so that there may be no interference with its “spirit al a 
ceremonial or ethical code; but the sect and body of worshippers shal 
have the protection of the Court against their Bro nero Bene the subj 
of abuse, peculation and waste. l 


If there is any danger or possibility of the trust prope 
wasted, a scheme can be framed under which a committee 
ment is to be appointed to supervise the work of the trust or 
trustees may be associated with ane existing trustees to serve 
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upon them.” Special provisions may be made in the scheme for protec- 
tion of the trust funds, but subject to such restrictions as may be imposed 
for this purpose, it is not proper to lower the position of the mohunt or 
weaken his spiritual authority.® In Srijib Nayatirtha v. Smi. Dandiswamt 
the question arose relating to the position and authority of the mohunt 
of the well-known shrine of Tarakeswar under the scheme framed by the 
court in a suit under section 92 of the C. P. Code. ‘The learned judges 

after referring to the terms of the scheme observed as follows :— 
“Under the general law the geohunt is the head of the institution ; 
it is he and he alone who has the power of management and administra- 
tion over the whole imstitution, over the worship and the properties, 
and all the officers are to be under his control and to act according to 
his direction in all matters concerning the institution. These powers can 
_ be curtailed by the civil court in a scheme framed under section 92, Civil 
Procedure Code, but only to the extent indicated in the scheme either 
expressly or by necessary implication. The claim of the members of 
the committee as laid in the case before us, that the committee is 
— in all matters concerning the pake Deni of the — of 
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that a court which has sanctioned a scheme for administration of a 
religious or charitable trust is competent from time to time to vary 
and amend the scheme as the exigencies of the case may require. This 
proposition is well supported by authorities both English and Indian.* 
In many cases it happens that provision is made in the scheme itself 
for its alteration by an application to the court by the parties to the 
suit or by persons interested. There is difference of opinion on the 
point as to whether provisions like this empower the court to alter the 
scheme on an application made to it without any fresh suit under 
section 92, C. P. Code. The Madras High Court has answered this 
question in the negative. The main reason given for this view is that 
after the scheme is settled, the suit comes to an end and to say that a 
person could apply to alter the scheme once framed would necessarily 
mean that the suit is pending. It is not possible to say that a suit 
remains pending for all time to come simply because the scheme framed 
contains a provision that an application can be made for altering the — 
scheme. It is said that the analogy of English practice cannot be applied 
to this country and if the contrary view is adopted, the resuit would be 
to abrogate the provision of section 92 altogether.” The question was- 
elaborately considered in a Full Bench case of the Madras High Court,” — 
and the propositions of law laid down are as follows :; 2 

“If in a decree for a scheme framed under section 92 C. P. Gade p 
liberty is given to persons to apply to the court for directions merely to; 
carry out the scheme already settled, such reservation of liberty in the = = 
deed will be intra vires if the assistance of the court can be given without — — 
offending section 92; but where liberty is given to apply to the court  ă 
for alteration or modification of the scheme, such reservation is ultra 2 
as offending section 92.” — 

The Calcutta, Bombay, Allahabad and Patna High | Courts _ 
however, taken the opposite view. In Chandra Prasad v. Jinabha 
it was stated by Patkar, J. that the uniform practice of the Bombay H 
Court has been to embody in the — a rule giving — 
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charitable and religious trust involving the framing of a scheme, the 
correct, appropriate and speedy remedy would be by way of an appli 
cation rather than the cumbrous procedure of a suit in case a modification 
is required in the scheme owing to change of circumstances. A second 
suit for settlement of a scheme might probably be barred by the principle 
of res judicata. It has, however, been held in Shrinivas v. Purshottam? 
that a suit for modification or alteration of a scheme is not barred by 
res judicata by reason of the prior scheme decree. In the Caicutta High 
Court the validity of such provisions in schemes has never been ques 
tioned and the Patna High Court has followed the Calcutta decisions." 
In concurrence with this view the Allahabad High Court has held that 
there is nothing in section 92, Civil Procedure Code which makes the 
reservation of a power to modify the scheme in future ultra vires. The 
power of the court to settle a scheme for the administration of a trust is 
sufficiently comprehensive to include a provision which makes the scheme 
= alterable by the court in future. If the scheme is amended subsequently 
= by the court within the limits laid down by the decree itself, the court 
- zi ae Segond giving effect to its own decree rather than amending it. 


"9.62. Order amending a scheme: whether appealable-An order 
amen amending a scheme cannot, strictly speaking, be treated as one under 
=o 47 of the Civil Procedure Code. There is authority in 

— yport of the view that under certain circumstances it might have the 
f a decree and be appealable as such.“ The earlier view was 
— E the scheme is not appealable and its propriety 
>? way of revision under section 115 of Civil 
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lie under section 96 of the Civil Procedure Code. We need only add 
that the legality of such a reservation of liberty has recently been upheld 
by this Court. If the reservation of power or the liberty in the decree 
would produce such a result and render the amendment of the scheme 
an amended decree so as to satisfy the definition “of a decree within 
section 2(2) of the Civil Procedure Code, it appears to us that it makes 
no difference that such a liberty to move the court to modify the decree 
is conferred not by the scheme-decree but before us. In the circums- 
tances we consider that the appeal by the Board to the High Court was 
competent and that the learned Judges had jurisdiction to entertain and 
deal with the appeal.” 

9.62A. [wo other matters remain to be considered in connection 
with a suit under section 92, Civil Procedure Code. The first is how 
far the decision in such suit is conclusive for future purposes and operates 
as res judicata. The other is what should be the principles relating to 
awarding of costs in such proceedings. 

9.63. Decision under section 92 operates as res judicata—As the 
suit under section 92 is a representative suit and the plaintiffs represent 
all the persons interested in the trust, a decision in such a suit will 
operate as res judicata under the provision of section 1], Explanation 6 
of the Civil Procedure Code; but the plea of res judicata will not be 
attracted if for some reason or other it ceases to be a representative suit. 
Thus, when in a suit commenced with the sanction of the Advocate-General 
as contemplated by section 92, C. P. Code certain persons, who are stran- 
gers to the suit, are added as parties and additional reliefs outside the 
scope of section 92 are claimed against them, the suit to that extent ceases — 
to be a representative suit and section 11, Explanation 6 of the C. P. Code 
ceases to apply. In Faizunnessa v. Moulvi Asad? it was held DY Sat = 
Division Bench of the Calcutta High Court that when new trustees were 
appointed, without judicial enquiry, on the consent of the parties, such 
appointment would not operate as res judicata and bar the future claim 
of any other claimant to the office who was not a consenting party to t 
order. In S. C. Board of Waqf v. Sirajul Haq," it was held that 
under section 92 could be maintained only in respect of a pub 
of a permanent character and the judgment in such a suit woul 
nee in rem; and in wajak dis: v Life Insurance On 
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bound by it. Where, however, a compromise by the Shebait was found to 
be prejudicial to the interests of the institution, it was held in Sri Ram v. 
Chandeswar Prasad that it was not binding on it, and that it would 
not operate as res judicata. 


9.64. Award of costs in section 92 suits.—In English law the 
rules with regard to the costs of charity trustees do not differ from those 
which apply in case of private trustees. As between themselves and 
other parties to the proceedings the trustees are in the same position 
as any other litigant, but as between them and the trust estate they are 
entitled to all costs, charges and expenses properly incurred by them 
in connection with the suit. Such costs are a matter of contract and 
not like ordinary costs of action to be fixed in the discretion of the court ; 
and a trustee can be deprived of such costs only if he is found guilty of 
misconduct. In English law, if the suit of the relator is instituted 
bona fide and a decree is obtained therein, the plaintiff is entitled to have 
his costs as between attorney and client paid out of the trust estate.” 
Even in case of dismissal of the suit when the relaton acted in a bona fide 
manner in the interests of charity the court is not precluded from giving 
him costs. At any rate, no costs should be awarded against him.” In 
S Prayag Das v. Tirumala,* the Privy Council ordered costs of both the 
parties to the suit to be paid out of the estate. Where the suit is a 
pona de suit and after a protracted proceeding the allegations of the 
in = fully cstabhahed; it is a, fair that the costs of the plaintiffs 
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discussion where I propose exclusively to deal with remedies for breaches 
of trust and the suits and judicial proceedings in relation thereto. 

9.65. Suit against alienee of trust property.—Probably the only 
type of cases outside section 92, C. P. Code which are connected with 
breaches of trust are for recovery of possession of trust property 
which has been improperly alienated by a trustee to a stranger. I have 
already told you that a relief by way of ejectments of a stranger 
purchaser of a trust property is outside the scope of section 92, CG. P. 
Code and even though according to certain judicial decisions the alienee 
can be made a party to a.suit under section 92, no decree for possession 
can be claimed or passed in such suit. The true position is that so long 
as a trustee has not been removed by a decree of court he alone is com- 
petent to maintain a suit for possession. When the existing trustee is 
removed and a new trustee is appointed in whom the trust estate vests, 
it is for the new trustee to institute a suit for ejectment against the 
transferee on the footing that he is a trespasser and has acquired no 
rights by his purchase. There is no question of claiming accounts against 
such person; if the alienation is found to be improper and not binding 
on the etstate, he would be liable to pay mesne profits for the period of 
his unlawful possession. 


XII. REMEDIES FOR BREACH OF TRUST 


9.66. Remedies in case of breach of trust of private religious or 


charitable endowments.—We will now deal with suits and judicial pro- 
ceedings in relation to breach of trust in regard to religious and chari- 


table trusts of a private nature. In Indian law, as you know, there can 
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cases of this description, The first question which we have to consider 
is who are the persons competent to institute such suits. 


9.67. Persons entitled to sue in case of private or family debutter.— 
You have been told already in a previous lecture that the right of suit 
in case of a debutter estate is in the shebait, but when the shebait himself 
is the misconducting party, whose removal is sought for or where property 
has been improperly alienated by. the shebait and he is unwilling o1 
incapable of bringing a suit himself, any other person interested in the 
family debutter can sue, or the deity itself as a juristic person can 
institute a suit through somebody as next friend. 

9.68. Founder or his heirs are entitled to bring suits..-The founder 
of the endowment or his heirs are always competent to institute suits for 
proper administration of the debutter, for removal of the old trustee 
and for appointment of a new one. In Monohar Mookerjee v. Peary 
Mohan, Asutosh Mookerjee, J. observed as follows : 

“The authorities are clear upon the point that, in certain events, for 
instance, where the line originally indicated by the founder fails, the 
founder or his heir has the right to nominate the shebait or has vested 
in him the shebaitship, and this principle is applicable equally to private 
and public trusts.” Analogous to this doctrine is the principle that the 
founder or his heirs may sue for the enforcement of the trust, for the 
removal of the old trustee, for the appointment of a new one and may, 
thereby secure the proper administration of the trust and its properties. 
Whatever restrictions may have been prescribed by the legislature as to 
the mode of institution of such suits in respect of public trusts, the rights 
of the founder of a private trust or of his heirs remain unimpaired. Such 
right of suit by the founder or his heirs is recognised in a long series of 
decisions.”* 

In this case the plaintiff was not merely one of the heirs of the 
founder but the next shebait under the will of the latter entitled to 
succeed to the office if the defendant who was the existing shebait was 
removed for misconduct. 


9.69. Prospective shebait can sue.—A prospective shebait under the 
terms of the grant has been held competent to maintain a suit for a 


26 24 C.W.N. 478 at 484. 


27 Sital Das v. Pratap Chandra, 11 C.L.J. 2 (1909); Raj Krishna v. Bepin Behari, 
LL.R. 40 Cal. 251, 17 C.W.N. 591 (1912); Gauranga Sahu v. Sudevi, I.L.R. 


40 Mad. 612 (1917). 


28 Bhurruck v. Golam, 10 W.R. 458 (1868); Mohesh v. Koylash, 11 W.R. 


443 (1869); Biddia Sundari v. Durganund, 22 W.R. 97 (1874); Shoratan v. 
Ram Pargas, LL.R. 18 All. 227 (1896); Samsundra v. Kandasami, I.L.R. 10 


Mad. 375 (1877); Sathappayyar v. Periaswami, I1.L.R. 14 Mad. 1 (1891). 
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declaration that alienations made by the shebait for the time being are 
unauthorised and are not binding on the trust estate.” 


9.70. So also the members of the family.—It was held by the 
Judicial Committee in Pramatha v. Pradyumna™ that in a family debutter 
although one person acts as a shebait, the other members of the family 
including the females are interested in the maintenance of the worship. 
Any member of the family, therefore, who is interested in the worship 
of the deity is entitled to bring a suit for a declaration that certain _pro- 
perties do not belong to the shebait personally but are trust properties 
and any alienation of such property made by the shebait is not binding 
on the deity. A person, who is not a member of the family, however 
much he might be interested in the welfare of the deity, is not entitled 
to bring any such suit. 


9.71. Even a co-shebait can bring a suit against the other shebaits on 
behalf of the deity——It was held in Nirmal v. Joyti Prasad™ that even a 
co-shebait as a party interested in the endowment can bring a suit for 
removal of his co-shebaits on the ground of misappropriation. ‘This is 
justified on a two-fold ground. In the first place, a co-shebait can bring 
a suit on the principle that a suit on behalf of a deity can be brought 
by some of the co-shebaits when the rest are unwilling to join as plain- 
tiffs or have done some act precluding them from doing so. In the 
second place, it can be justified on the ground that the deity can sue 
through a next friend who has no interest adverse to it and it is immate-- 
rial that such next friend happens to be one of the shebaits. = ~% 


9.72. Removal of a shebait.—The grounds on which a shebait — 
be removed have been dealt with already. What constitutes a sufficient 
reason is a matter of determination by the court in the exercise 
of a sound judicial discretion and there must be a clear necessity for 
interference for the saving of the debutter estate. It would be — wa 
ground if the shebait by his conduct places himself in such positi | whi ce — 
makes it impossible for him to discharge faithfully the « — of his 
office.” Where a shebait has acted with gross impropriety and | 
of trust, he is liable to be removed from office even if no ac 
appropriation had resulted and the deity had not suffer ed loss 
was held in Nirmal v. Jyoti Prasad™ In this case a suit was bro 
the deity through one of the shebaits against the other shebz 
accounts were claimed on the footing that the ‘miscond ucti 
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of his stewardship. In accordance with the decision of the High Court, 
one of the trustees was directed to be removed and it was held that it 
Was necessary that accounts should be taken from him before he got 
his discharge. As regards the period of accounting, the High Court 
followed the principles applied by the Chancery Courts in England in 
regard to the circumstances of each individual case. The accounts can 
be taken as far back as the date of the misapplication of the trust funds 
or even the date of the foundation of the charity. On the other hand, 
it was Open to the court to decline to order accounts if it was of opinion 
that in the circumstances of the case any such enquiry would not yield 
any beneficial results.” 


9.73. Recovery of property wrongfully alienated.—If a shebait has 
improperly alienated a trust property, a suit can be brought, as stated 
above, by any person interested, for a declaration that such alienation 
is not binding on the deity. But no decree for recovery of possession 
can be made in such a suit unless the plaintiff in the suit has a present 
right to possession. A merely interested person cannot claim a decree 
for possession in his favour. So long as the trustee is not removed 
or does not forfeit his office, he alone can bring a suit for recovery of 
possession of the deity’s property. If the suit is instituted by the deity 
through a next friend and there is a prayer for removal of the shebait, 
who is made a party defendant to the suit, there can be a decree for 
possession of the aliemated property made in such suit. Such a decree 
can also be passed if the plaintiff is the next shebait under the terms of 
the grant and the court after removing the existing shebait from his office 
declares the right of the plaintiff as the shebait in law in the suit itself.” 


9.74. Framing of scheme in a private debutter.—The question 
whether a suit for framing of a scheme in a family debutter is at all 
entertainable by a civil court was elaborately discussed by a Division 
Bench of the Calcutta High Court in the case of Bimal Krishna v. 
Gunendra,” and it was held that a scheme for administration of a private 
debutter could be framed by a civil court. It was argued in that case on 
the authority of the Privy Council judgment in Gopal Lal Sett v. Purna 
Chandra Basak* that as section 92 of the C. P. Code does not apply to 
a private debutter, there was no jurisdiction in a civil court to frame 
a scheme in respect of the same. The relevant passage in the Privy 
Council judgment runs as follows : 


“Their Lordships see no reason to doubt that the court executing 
the duty of appointing trustees would pay due regard to the claims of 


35 See also Upendra Nath v. Nilmony, A.I.R. 1957 Cal. 342, as to the main- 
tainability of a suit against the shebait for accounts. 

36 See Biddiya Sundaree v. Doorganand, 22 W.R. 97. 
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that branch of the family with whom the worship was established and 
by whom the services performed, but they regard the gift as in effect a 
private trust to which the provisions of section 539 of the Code of Civil 
Procedure, 1882, would not apply, and consequently the establishment 
of a scheme for its administration, as provided by the decree of the 
High Court, is inappropriate.” Commenting on this passage, Mr. Justice 
Mukherjea observed as follows : 

It is mecessary......... to look into the facts of the case closely to 
find out what Their Lordships actually meant. It is clear from the facts 
set out in that judgment that in this case there was no gift to the idols 
but the property was given to one Udoy who was made a trustee in the 
legal sense of the word and upon whom were cast certain duties, both 
religious and secular in their nature. He was to perform the worship 
of a certain idol with the income of a particular property and the 
remainder of the income was given to three people whose names were 
given in the will. In a case like this where a private trust was created, 
not of a purely religious character, and the ownership of the property 
was vested in the trustee, in the legal sense of the word, the Court could 
not possibly frame a scheme for the administration of the trust estate. 
In a religious endowment, however, where the deity who is a perpetual 
infant is the legal owner of the property and the shebaits occupy the 
position of managers or guardians, the position is different. In the case 
of Monohar Mookerjee v. Peary Mohan Mookerjee™ it was held by Mr. 
Justice Asutosh Mookerjee, sitting with Mr. Justice Pantom, that 


‘In respect of a debutter in this country, the founder or his heirs 
may invoke the assistance of a judicial tribunal for the proper adminis- 
tration thereof on the allegation that the trusts are not properly 
performed.’ 


Mr. Justice Mookerjee invoked the analogy of the rule of English 
law according to which in case of a charitable corporation where the 
founder was a private person, he and his heirs became visitors in law and 
in case such heirs were extinct or were incompetent, the visitatorial 
powers devolved on the Crown. It is true that in England such trusts 
are regarded as matters of public concern and the Attorney-General who 
represents the Crown takes proceedings on his behalf for protection of 
these charities. Vide Attorney-General v. Brown :* “In India, the Crown 
is the constitutional protector of all infants and as the deity occup’es 
in law the position of an infant, the shebaits who represent the deity 
are entitled to seek the assistance of the Court in case of mismanage- 
ment or maladministration of the deity’s estate and to have a proper 
scheme for management framed which would end the disputes amongst 


39 24 C.W.N. 478, 30 C.L.J. 177 (1919): 8s E J - 
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the guardians and prevent the debutter estate from being wasted or 
ruined. This principle was reiterated in Rabindra v. Chandika” ‘The 
Privy Council itself directed the framing of a scheme in case of a private 
debutter in the case of Pramatha v. Prodyumna* and the case was 
remanded to the trial court expressly for that purpose. The same 
directions were given by this court in the case of Prosad Das Pal v. 
Jagannath Pal? which was also a case of private debutter and we are 
unable to uphold the extreme contention raised by Mr. Biswas that a 
Civil Court is incompetent to entertain a suit, the object of which is to 
have a scheme established for the administration of a private debutter.” 

It has now been decided in a number of authorities“ that in the case 
of private charities and religious trusts, the members of the family have 
the right to move the court for redress, and that it is open to the court 
in those proceedings to frame a scheme for their administration. 

The framing of a scheme may not be appropriate in all cases,” 
particularly where there is no gift to the idol, but a mere charge is 
created for certain acts of worship.“ 

When a private trust is created through the instrumentality of a 
trust deed, the rights of the parties would undoubtedly be regulated by 
the terms of the deed and the remedy for breach of trust will be found 
in the general law for enforcement of trust. 


I will conclude this discussion by repeating the suggestion which 
I have just made that time has arrived for passing an all India Act. Such 
an Act may help in introducing uniformity in this all-important branch 
of Hindus. 

9.75. Conclusion.—With this chapter we close our discussions on the 
law of charitable and religious trust among the Hindus. You have 
noticed what I stated at the beginning that the materials for the law are 
very scanty and the whole structure of legal rules and principles that we 
see today has been practically built up by judicial decisions mainly on 
the basis of certain principles of the equity law in England and the 
customs and usages of our country. Some amount of complexity and 
want of uniformity are no doubt noticeable in the law as it now stands. 
Judicial decisions on a subject, which is still in the course of develop- 
ment, can seldom be uniform and what I have attempted to do, therefore, 
is to reconcile and harmonise the various decisions from the point of 


41 53 C.L.J. 621 (931). 
42 LR. 52.1.A. 245; 30 C.W.N. 25. 
feds C WN. 18h. : 
* Sri Mahadeo Jew v. Balakrishna, A.I.R. 1952 Cal. 763; Narayanaswami v. 
_ Balasundaram, AIR. 1953 Mad. 750; Chellam Pillai v. Chatham Pillai, 1.L.R. 
= (953): T.C. 610; Ramaswami v. Aiyasami. A.LR. 1960 Mad. 467. 
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view of general principles as could be gathered primarily from the pro- 
nouncements of the Judicial Committee. It may be necessary either 
sooner or later to codify the whole law on the subject. There is now 
legislation in most of the States on public Hindu Religious Endowments, 
and they have been already mentioned in the first lecture. Each State 
may have its special usages and special problems, but it seems to me that | = 
the wealth of legal principles that lie enshrined in the large number — 
decisions of Judicial Committees and the Supreme Court may well be 
utilised for framing law on an all-India basis. It is observed outside the _ $3 
province of these lectures to discuss the law of any particular Bee os — 
cakal Se Tia Tin ete — 
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CHAPTER 10 
TAXATION OF RELIGIOUS TRUSTS 


10.1. Introductory.—In this chapter, it is proposed to deal briefly 
with certain broad features of the law relating to the exemption from 
income-tax enjoyed by charitable trusts. The chapter is not intended 
to be an exhaustive statement of the law, for which references must be 
made to the standard works™ on the subject.” Also, it is needless to 
state that without a knowledge of the broad scheme of the taxation of 
income in India, the ensuing discussion may not be fully intelligible, 
since expressions like “previous year” and “total income” otherwise remain 
mysterious to the reader. 

10.2. Aristotle’s view.—Aristotle insisted that one of the main 
functions of the State is to educate the citizen in virtue.’ Charitable 
institutions set an example of virtue in the spirit in which they are 
created. That is why they have received favourable treatment in regard 
to taxation. 

10.3. Benefit.—Private philanthropy has played an important part 
in enriching our cultural heritage, and in catering to the educational, 
medical, socio-economic and religious needs of our people. Favourable 
treatment was accorded, from the very beginning, to donations given to 
public philanthropic institutions and also to the income thereof, if it is 
applied for public, religious or charitable purposes. 

However, this concession was sometimes misused to serve personal 
ends. This form’ of tax evasion is also prevalent in some other countries ; 
a reference to this fact, for example, is tound in the Report of the U.K. 
Royal Commission on the Taxation of Profits and Income, and in the 
Report of the Royal Commission on Taxation for Canada.” In India, 
a study made in 1969 by the Department of Company Affairs of 75 trusts 
(of which 62 were charitable) showed that many business houses, which 


1 The entire chapter has been re-written in the 4th Edition. 

la See Preface 

2 Since the reader of this chapter would be more interested in knowing the 
rationable and scope of the exemption, the definitions will be discussed at 
the end. 

3 Aristotle, Politics II.9, Ethics, H=.5. 

4 Final Report of the Royal Commission on the Taxation of Profits and Income 


(1955), para 1970. 
5 Report of the Royal Commission on Taxation for. Canada, Volume 4, p. 144. 
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had created the trusts, had appropriated the trust funds for their own 
business.” This led to certain amendments in the law. 

10.4. Position under Act of 1961 as originally enacted.—Income 
from property held under trust wholly, for charitable or religious purposes 
was exempt from income-tax, under the Income Tax Act, 1961, prior to 
the amendments made by the Finance Act, 1970. 


The balance of income which could be accumulated for application 
to such purposes in India was also exempt, so long as such accumulation 
did not exceed 25 per cent of the income of the trust or Rs. 10,000, 
whichever was higher, provided such income was invested in Govern- 
ment securities or any other approved securities. Such accumulation 
could, however, be made only up to 10 years. A similar exemption was 
available also in cases where property was held under trust in part only 
for charitable or religious purposes, provided the trust was created before 
lst April, 1962. 

These concessions had facilitated the accumulation ot funds with 
charitable and religious trusts. Such funds had often been used to 
provide indirect benefits to the authors or founders of the trust funds in 
a variety of ways. 

A number of private discretionary trusts had been created in order 
to take advantage of the lower tax liability, by transferring property to 
trustees and vesting discretion in them to accumulate the income or 
apply it for the benefit of any one or more of the beneficiaries at their 
choice. 

10.5. 1970 Act.—To check these abuses, the Finance Act, 1970 
imposed several restrictions by amending the Income-tax Act. Under 
the amendment, income from property held under trust wholly for chari- 
table or religious purposes would be exempt, provided such income is 
applied to the purposes of the trust in India. The Taxation Laws 
(Amendment) Act, 1973 modified this by providing that only 75 per cent 
of the income of the trust in a year need be spent, and not 100 per cent.” 
The accumulation of the income of such trusts, however, was not per- 
mitted only when the person in receipt of the income informs the 
Income-tax Officer? in writing of the purpose for which the income is 
being accumulated.’ 


10.6. Application of income for the benefit of specified persons.— 
Certain transactions” would now be considered as tantamount to the 


6 Company News and Notes, Annual Number (1970), p. 43. 

7 Sec. 11(1)(a2) Income Tax Act, 1961. 

8 Central Board of Direct Taxes (Ministry of Finance), Explanatory Notes on 
the Main Provisions of the Finance Act, 1970 relating to Income-tax and 
other Direct Taxes, page 16. — 

9 ‘Sec. 11(2), Income Tax Act, 1961. + 

10 Sub-secs. 60 to 63. é —— 
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application of trust income or property for the benefit of the specified 
persons such as, lending of income or property of the trust or institution 
to any of the specified persons without adequate security or interest, 
making the services of the trusts available to such persons without ade- 
quate remuneration, investment of the trust funds in any concern in which 
any of the specified persons has a substantial interest, etc. 


These specified persons are— 
(a) the author of the trust or founder of the institution ; 


(b) any person who has made a substantial contribution to the 
trust or institution ; 


(© where the author, founder or substantial contributor is a 
Hindu Undivided Family, a member of the family ; 


(d) any relative of such author, founder, substantial contributor 
or member of the family; and 


(e) amy concern in which any such author, founder, substantial 
contributor, member of the family, or relative has a substan- 
E - tial interest. 


| Such institutions are also now under an obligation to furnish an 
_ income-tax return if the total income of the trust exceeds the minimum 
exemption - limit. To check tax avoidance through the formation of private 
_ discretionary trusts, the Finance Act, 1970 provided that henceforth they 
would be taxed. at a flat rate of 65 per cent or the rate which would be 
plicable if such income were the total income of an association of 
n. _ whichever would be more beneficial to the revenue. 


__ Amendment of 1972.— Following the recommendations of 
_ Taxes — Committee, the Finance Act, 1972 made it 
T the part of the recipient of the income to make an appli- 
tra fanon. ES the trust or the institution to the Commissioner 
ore 1 Jay 1973 or before the expiry of a period of one 
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duction and history. The principal provision granting exemption from 
income tax is to be found in sec. 1] of the Income Tax Act, 1961. 

Sec. 11(1) provides that subject to the provisions of secs. 60 to 63, 
the following income shall not be included in the total income of the 
previous year of the persons in receipt of the income. The income so 
exempt is dealt with separately in two clauses, according as the property 
from which the income is derived is held wholly for charitable or religious 
purposes or held so only in part. In the latter case, only pre-1962 trusts 
are exempt. 


10.7A. Income applied in India.—Clause (a) exempts income derived 
from property held under trust wholly for charitable or religious purposes, 
to the extent to which such income is applied to such purposes in India ; 
and, where any such income is accumulated or set apart for application 
to such purposes in India, to the extent to which the income so accumu- 
lated or set apart is not in excess of twenty five per cent of the income 
from such property; clause (6) exempts income derived from property 
held under trust in part only for such purposes, the trust having been 
created before the commencement of this Act, to the extent to which 
such income is applied to such purposes in India; and, where any such 
income is finally set apart for application to such purposes in India, to 
the extent to which the income so set apart is not in excess of twenty-five 
per cent. of the income from such property. 


10.7B. Income applied outside India.—For income applied outside 
India, there is a special provision in clause (c), which exempts income 
derived from property held under trust— 
© created on or after the Ist day of April, 1952 for a charitable , 
purpose which tends to promote international welfare in 
which India is interested, to the extent to which such income 
is applied to such purposes outside India, and 


(11) for charitable or religious purposes, created before the Ist day 
of April, 1952, to the extent to which such income is applied 
to such purposes outside India. 


Provided that the Board,“* by general or special order, has Ae ted 
in either case that it shall not be included in the total income of the 
person in receipt of such income. 


10.8. Sec. 11—Computation—Under the Explanation to — NG, 
for the purposes of clauses (a) and (b) [of sub-sec. (1)]. 


“(1) in computing the twenty-five per cent of the income. mana 


may be accumulated or set apart, any such voluntary contributions as are 

referred to in sec. 12 shall be deemed to be part of the income.” = 
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Under the same Explanation, the case of shortfall in application of 
income is thus dealt with— 

“(2) if, in the previous year, the income applied to charitable o1 
religious purposes in India falls short of seventy-five per cent of the 
income derived during that year from property held under trust, or, as 
the case may be, held under trust in part, by any amount— 

(i) for the reason that the whole or any part of the income has 
not been received during that year, o1 
(11) for any other reason, 
then— 

(a) in the case referred to in sub-clause (|) so much of the 
income applied to such purposes in India during the 
previous year in which the income is received or during the 
previous year immediately following as does not exceed the 
said amount,” and 

(6) in the case referred to in sub-clause (ii), so much of the 
income applied to such purposes in India during the 
previous year immediately following the previous year in 
which the income was derived as does not exceed the said 
amount, 

may, at the option of the person in receipt of the income (such option 
to be exercised in writing before the expiry of the time allowed under 
sub-sec. (1) or sub-sec, (2) of sec. 139, whether fixed originally or on exten- 
tion for furnishing the return of income) be deemed fo be income 
applied to such purposes during the previous year in which the income 
was derived; and the income so deemed to have been applied shall not 
be taken into account in calculating the amount of income applied to 
such purposes, in the case referred to in sub-clause (7), during the previous 
year in which the income is received or during the previous year imme- 
diately following, as the case may be, and, in the case referred to in 
sub-clause (ii), during the previous year immediately following the 
previous year in which the income was derived.” 

Put in simple terms, this clause of the Explanation permits a carry 
forward of the income that is not applied for the reasons stated. 

10.9. Capital gain. —The situation of capital gain from transfer of 
a capital asset is dealt with, for the purposes of sub-sec. (1) (quoted 
above), as follows, in sec. 11(1A) : 

“(a) Where a capital asset, being property held under trust wholly 
for charitable or religious purposes, is transferred and the whole or any 
ot of the net consideration is utilized for acquiring another capital 


B “The said amount” refers to the words “any amount” in sec. 11(2), before 
the begining of clause (i). Š — — 
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asset to be so held, then, the capital gain arising from the transfer shall 
be deemed to have been applied to charitable or religious purposes to 
the extent specified below, namely : 

(i) where the whole of the net consideration is utilised in acquir- 
ing the new capital asset, the whole of such capital gain ; 

(11) where only a part of the net consideration is utilised for 
acquiring the new capital asset, so much of such capital gain 
as is equal to the amount, if any, by which the amount* so 
utilised exceeds the cost of the transferred asset ; 

(6) Where a capital asset, being property held under trust in part 
only for such purposes, is transferred and the whole or any part of the 
net consideration is utilised for acquiring another capital asset to be so 
held, then, the appropriate fraction of the capital gain arising from the 
transfer shall be deemed to have been applied to charitable or religious 
purposes to the extent specified hereunder, namely 

(1) where the whole of the net consideration is utilised in acquir- 
ing the mew capital asset, the whole of the appropriate 
fraction of the capital gain ; 

(ti) in any other case, so much of the appropriate fraction of the 
capital gain as is equal to the amount, if any by which the 
appropriate fraction of the amount utilised for acquiring the 
new asset exceeds the appropriate fraction of the cost of the 
transferred asset.” 


The Explanation to sec. 11(1A) defines some of the expressions : 
“(1) “appropriate fraction” means the fraction which represents 
the extent to which the income derived from the capital asset 
transferred was immediately before such transfer applicable to 


charitable or religious purposes ; 


(71) “cost of the transferred asset” means the aggregate of the cost 
of acquisition (as ascertained for the purposes of secs. 48 and 
49) of the capital asset which is the subject of the transfer and 
the cost of any improvement thereto within the meaning 
assigned to that expression in sub-clause (b) of clause (1) of 
sec. 55; 

(iii) “net consideration” means the full value of the consideration 
received or accruing as a result of the transfer of the capital 
asset as reduced by any expenditure incurred wholly and 
exclusively in connection with such transfer.” 


Though the provision cannot be said to be lucid, the intention is 


clear. The national income derived by selling (or otherwise transferring) 


14 This really means the part of the net consideration utilised in —— 
15 This is defined separately. sis = 
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an asset is taken as applied to a charitable or religious purpose, if it is 
utilised in acquiring another asset. For this purpose, one looks to 
the net consideration (not net profit). If it is utilised, it is taken as a 
case of application. 

10.10. Section 11(1B).—Section 11(1B) of the Income Tax Act, 
1961 reads: 

“QB) Where any income in respect of which an option is exer- 
cised under clause (2) of the Explanation to sub-section (1) is not applied 
to charitable or religious purposes in India during the period referred 
to in sub-clause (a) or, as the case may be, sub-clause (b) of the said 
clause, then such income shall be deemed to be the income of the person 
in receipt thereof— 

(a) in the case referred to in sub-clause (i) of the said clause, of 
the previous year immediately following the previous year in 
which the income was received, or 


(b) in the case referred to in sub-clause (i) of the said clause, of 
the previous year immediately following the previous year in 
which the income was derived.” 


10.11. Investment in specified manner.—Under section 11(1B)(2)— 


45 mel Where seventy-five per cent of the income referred to in 
F clause (a) or clause (b) of sub-section (1) read with the Explanation to 
“that ‘sub-section is not applied, or is not deemed to have been applied, 
— wd 1aritab religious purposes in India during the previous year but 

or set apart, either in whole or in part, for application 
in | India, such income so accumulated or set apart shall 
in the | total income of the previous year of the person 
me, — following conditii are complied 
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or a co-operative society engaged in carrying on the business 
of banking (including a co-operative land mortgage bank or. 
a co-operative land development bank), or 

(111) deposited in an account with a financial corporation which 
is engaged in providing long-term finance for industrial 
development in India and which is approved by the Central 
Government for the purposes of clause (viii) of sub-section (1) 
of section 36.” 

10.12. Accumulated income where exempted.—As to accumulated 
income, section 11(2) makes yet another provision for exemption : 

(2) Where seventy five per cent of the income referred to in clause 
(a) or clause (6) of sub-section (1) read with the Explanation to that sub- 
section is not applied, or is not deemed to have been applied, to chari- 
table or religious purposes in India during the previous year but is 
accumulated or set apart, either in whole or in part, for application to 
such purposes in India, such income so accumulated or set apart shall 
not be included in the total income of the previous year of the person 
in receipt of the income, provided the following conditions are complied 
with, namely : 

(a) such person specifies, by notice in writing given to the 
Income-tax Officer in the prescribed manner, the purpose for 
which the income is being accumulated or set apart and the 
period for which the income is to be accumulated or set apart, 
which shall in no case exceed ten years; 


(6) the money so accumulated or set apart is— 

(2) invested in any Government security as defined in clause (2) 
of section 2 of the Public Debt Act, 1944 (18 of 1944), or 
in any other security which may be approved by the Central 
Government in this behalf, or 


(i) deposited in any account with the Post Office Savings Bank 
(including deposits made under the Post Office (Time 
Deposits) Rules, 1970) or a banking company to which the 
Banking Regulation Act, 1949 (10 of 1949), applies (inclu- 


ding any bank or banking institution referred fo in section 


51 of that Act) or a co-operative society engaged in carrying 
on the business of banking (including a co-operative land 


mortgage bank or a co-operative land development bank), or — 
(11!) deposited in an account with a financial corporation which - 


is engaged in providing long-term finance for industrial 
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In simple terms, the income is not taken as part of the total income, 
if invested in the specified manner or deposited in the specified manne 

10.13. Other income.—Section 11(3) reads: 

“(3) Any income referred to in sub-section (2) which— 

(a) is applied to purposes other than charitable or religious pul 
poses as aforesaid or ceases to be accumulated or set apart for 
application thereto, or 

(b) ceases to remain invested in any security referred to in sub- 
clause (i) or deposited in any account, referred to in sub-clause 
(11) or sub-clause (iit) of clause (b) of that sub-section, or 

(©&® is not utilised for the purpose for which it is so accumulated 
or set apart during the period referred to in clause (a) of that 
sub-section or in the year immediately following the expiry 
thereof, 

shall be deemed to be the income of such person of the previous year in 
which it is so applied or ceases to be “so accumulated or set apart or 
ceases to remain so invested or deposited or, as the case may be, of the 
previous year immediately following the expiry of the period aforesaid.” 
10.14. This is again qualified by section 11(3A) which reads : 
“GA) Notwithstanding anything contained in sub-section (3), where 
due to circumstances beyond the control of the person in receipt of the 
income, any income invested or deposited in accordance with the provi- 
sions of clause (b) of sub-section (2) cannot be applied for the purposes 
for which it was accumulated or set apart, the Income-tax Officer may, on 
an application made to him in this behalf, allow such person to apply 
such income for such other charitable or religious purpose in India as 
is specified in the application by such person and as is in conformity 
with the objects of the trust ; and thereupon the provisions of sub-section 
(3) shall apply as if the purpose specified by such person in the appli- 


cation under this sub-section were a purpose specified in the notice given 


to the Income-tax Officer under clause (a) of sub-section (2).” 


Meaning of “property” held under trust 


It is made clear by section 11(4) that for the purposes of this section, 


_ “property held under trust” includes a business undertaking so held, 


and where a claim is made that the income of any such undertaking 


— not be included in the total income of the persons in receipt 


_ thereof, the Income-tax Officer shall have power to determine the income 
of such undertaking im accordance with the provisions of this Act relating 
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income as shown in the accounts of the undertakings, such excess shall 


be deemed to be applied to purposes other than charitable or religious 
purposes. 


10.15. Restrictions on accumulation recapitulated.—To recapitulate, 
the Act of 1961, unlike the 1922 Act,” does not permit unrestricted 
accumulation of trust income. In the case of property held wholly for 
charitable or religious purposes, the accumulation should not® be in 
excess Of 25 per cent of the aggregate of the income from the trust pro- 
perty and voluntary donations deemed to be income under section]2. 


If accumulation in excess of 25 per cent of the trust income is made 
for a purpose of the trust, then, to secure exemption for the excess, a 
written notice should be given in the prescribed form, and the accumulated 
income should be invested or deposited as provided in sec. 11(2)(b) ; buf, 
in no case is the income allowed to be accumulated for more than 
10 years.” 

The same rules govern those trusts where the property is held in 
part only for charitable or religious purposes and the trusts are created 
before Ist April 1962 [sec. 11(1)(6)]. No exemption is at all available to 
a trust created on or after Ist April 1962 where the property is held in 
part only for charitable or religious purposes [sec. 11(1\6)]. 

Where income is accumulated in excess of the allowable limit, it is 
only the excess amount accumulated, and not the entire trust income, 
which becomes disentitled to exemption.” The accumulated income in 
respect Of which the conditions of sub-section (2) are satisfied is entitled 
to exemption over and above the 25 per cent of the income which is 
allowed to be accumulated under sub-section (1) without losing exemp- 
tion. œ 

If the assessee has complied with the provisions of sub-section (2), 
he is entitled, as of right, to exemption under this section.” 


Subsequent non-application of the accumulated income to the right 
purposes, and failure to continue the investment or deposit of the accu- 
mulated income in the permissible modes, are dealt with by sub-sections 
(3) and (3A). 

10.16. Meaning of “other obligations”.—The section applies not 


only to trusts in the English sense, but also to property held under “other 
legal obligations’. 


17 See Dharmaposhanam Co. v. C.I.T., 58 I.T.R. 600. 

18 Section 11(1)(@). 

19 Sec. 11(2)(a). 

20 C.I.T. v. Krishen Chand Charitable Trust, 98 I.T.R. 387. 

21 C.I.T. v. Rao Charitable Trust, 103 I.T.R. 44, 51. ; 

22 C.I.T. v. Krishen Chand Charitable Trust, 98 I.T.R. 387; I.T.0. v. M.C.T. 
Trust; 102 ITR: 138: - ; — 

23 See section 13, Explanation 1. 
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528 TAXATION OF RELIGIOUS TRUSTS 
The phrase “other legal obligation”, in particular, includes Hindu 
endowments,™ and also covers a case where the trustees of a settlement 
are to pay the income to other trustees who, in their turn, are bound to 
apply it for religious or charitable purposes.* 

10.17. Meaning of property——The word “property” in this section, 
as im section 9(1)(%), is a word of very wide import in the context. 

10.18. Trust for legal obligation.—It is clear that section 11 can 
have no application unless the source of the income is some property,” 
and, further, property is held under trust or other legal obligation wholly 
or in part for a religious or charitable purpose.* “Property” includes 
accretions to the original trust corpus.” The property itself should be 
made the subject of a trust, and the income must directly and substan- 
tially arise from that property. Where a managing agency was carried 
on by trustees in their capacity as trustees in pursuance of directions 
contained in the trust deed, the managing agency itself was held to be 
trust property. 

10.19. Case law as to property.—‘‘Property” has been held by the 
Privy Council® to include the stock and goodwill of a press and newspaper, 
and the organisation and undertaking as well as the fluctuating stock of 
yarn and cloth of a spinners’ association.” 

Property also includes a business,” or a partner's share in a partner 
ship business, or a debt owed to the settlor,* or a right to exploit an 
overbridge as advertising space,* no less than cash or securities,—even 
a business.” 


24 Re The Tribune’s Trustees, 7 1.T.R. 415 (P.C.); Iswar Gopal Jew v. CI. T. 
18 LT.R. 743; Official Trustee of West Bengal v. C.I.T., 67 I.T.R. 218, on 
appeal 93 I.T.R. 348 (S.C.); Mahant Indresh Charan Das v. State of U.P., 81 
LTR. 435. 

25 Vallabhdas Natha v. C.I.T., 15 I.T.R. 32, 45. 

26 J. K. Trust v. C.I.T., 32 I.T.R. 535 (SC); C.LT. v. Radhaswami Satsang 
Sabha, 25 I.T.R. 472, 520. See also C.LT. v. Currimbhoy Ebrahim & Sons 
Ltd., 3 I.T.R. 395, 400 (PC). 

27 In the discussion of the aspect of “trust” and the meaning of “property”, much 
assistance has been derived from Kanga and Palkhivala’s on the Income Tax 
Act. 

28 Guru state NENG A ETRS OC): 

29 C.I.T. v. Ramnath Podar, 47 1.T.R. 423. 

30 Re The Tribune’s Trustees, 7 1.T.R. 415; A.I.R. 1939 P.C. 208. 

31 Ali India Spinners’ Assn. v. C.I.T., 12 I.T.R. 482, 488. Cf. Cricket Assn. of 
Bengal y. C.I.T., 37 LT-R- 277. 


32 CIT. v. Krishna Warriar, 53 I.T.R. 176 (S.C.); Thiagesar Vanikam v. CAI.T. 


50 I.T.R. 798; C.I.T. v. Cotton Textiles Export Promotion Council, 67 
© LT.R. 539; C.I.R. v. Kirodimal Charity Trust, 82 I.T.R. 670. 


SAKTE CLT. v. Hamdard Dawakhana, 39 I.T.R. 144. 
= 34 CIT. v. Sreeram-Surajmull Charity Trust, 79 LT.R. 649, 657-60. 


Nv OIT., 97 LIR. 683: 
— ‘Charitable Gadodia Swadeshi Stores v. C.I.T., 12 LTR. 385. — 
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It includes” profits from industrial and commercial concerns started 
and held in trust by a charitable and religious society, and the income?” 
from charges made for admission and refreshments by a swimming bath 
held on trust. 


10.20. Essential conditions for exemption.—In order to support a 
claim for exemption of income under section 1], the concurrence of the 
following main conditions is essential® ; 


(a) The property from which the income is derived would be held 
under trust or other legal obligation (section 13, Expl. 1). 

(b) The property should be so held for charitable or religious 
purposes which ensure for the benefit of the public fsecs. 2(15) and 
13(1)(@)]- In the case of charitable trusts created on or after lst April, 
1962, the further conditions are that (2) the trust should not be created 
for the benefit of any particular religious community or caste [sec. 
13(1)(8)], (11) no part of the income should ensure or be applied directly 
or indirectly for the benefit of the settlor or other specified persons [sec. 
13(1)(©), (2) and (3)]; and (iit) the property should be held wholly, and 
not in part only, for charitable purposes fsec. 11(1)(6)]. The last two 
conditions apply (though the first does not) also to religious trusts 
created on or after Ist April, 1962. 


(© The exemption is confined to only such portion of the trust 
income as is applied to charitable or religious purposes,‘ or is accumu- 
lated for application to such purposes within the limits of accumulation 
permissible under sec. 1(1) and (2). 

(4) The exemption is restricted to such portion of the income as 
is applied, or accumulated for application, to charitable or religious 
purposes in India fsec. 11(1)], except in the two cases covered by sec. 
11(1)(6). The territorial limit of application of income, viz., India, is 
as essential to secure exemption as the nature of the purpose, viz., chari- 
table or religious. 

But it is mot necessary that the trust itself should be expressly con- 
fined to purposes within India. If the trustees, as a matter of fact though 
not as a matter of legal obligation under the trust, restrict the application 
of the income to purposes within India, that would be sufficient com- 
pliance with the section. However, if the income is not applied but 
merely accumulated, and under the trust deed it is competent to the 


37 CUT. v. Radhaswami Satsang Sabha, 25 1.T.R. 472. 

38 CUT. v. Beach Candy Swimming Bath Trust, 27 1.T.R. 279. 

29 Adapted from Kanga & Palkhiwalla, Income Tax Act, (1976) Vals L page 
259, 260. 

40 “Wholly” is closely Sk to “solely” : : Malak v. CIT., 2 — 443 — 
sub nom. Mohammed Ibrahim Riza v. C.I.T., A.I.R. 1930 P.C. 226, 57 LA. 
260. See also C.I.T. v` Keshari. Singh Nahar, 51 I:-T.R- 699. 

41 Cricket Assn. of Bengal v> &-I.T=} 37 LTR: 277, 287- .- - -= = 
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trustees to apply in future the accumulated income (or the income from 
the accumulated income) to purposes outside India, exemption may not 
be available under this section.” 

(e) Where the trust property consists of a business undertaking, the 
income shown in the accounts should not be less than the income deter- 
mined according to the provisions for computation laid down in this 
Act [sec. 11(4)]- 

(f) The trust should get itself registered with the Commissioner 
within the time prescribed by sec. 12A(a). (The Commissioner has discretion 
to entertain an application for registration filed out of time). 

(g) The accounts of the trust should be audited for any accounting 
year in which its income exceeds Rs. 25,000 [sec. 12A(6)}. 

(A) For the assessment year 1979-80 and thereafter the funds of the 
trust should be invested or deposited in the permissible forms and modes 
only [sec. 13(1X4) and (5)]. 

10.21. Public trusts—the concept.—A few words now about the con- 
cept of public trust. A charitable trust must be a public trust. Much 
must depend on the purpose of the trust. It may well be that, on the 
one hand, a trust to promote some purpose, prima facie charitable, will 
constitute a charity even though the class of potential beneficiaries might 
fairly be called a private class and that, on the other hand, a trust to 
promote another purpose, also prima facie charitable, will not constitute 
a charity even though the class of potential beneficiaries might seem to 
some people fairly describable as a section of the public.“ Charitable 
trusts enjoy two quite different sorts of privilege. On the one hand, they 
cnjoy immunity from the rules against perpetuity and uncertainty, and 
though individual beneficiaries cannot sue to enforce them, the public 
interest arising under them is protected by the Attorney-General. 





Indeed, claims of trusts to rank as charities are just as ofien challen- 
ged by the revenue as by those who would take the fund if the trust was 
invalid. Validity and fiscal immunity march hand in hand. 

Of course, in judging whether a certain purpose is in the public 
benefit, the Court must, in general, apply the standard of customary law 
and common opinion of the community to which the parties interested 
belong.“ 

It is not a necessary element in a charitable purpose that it should 
have an eleemosynary element.** But public benefit is an essential 
ess 


42 “Nisarn's BN Endowment Trust v. C.I.T., 59 I.T.R. 582 (S.C.). 


— Dingle v. Turner, (1972)2 W.L.R. 523, 535. 


44 Vallabhdas Natha v. C. I.T, ALR. 1947 Bom. 382. 
45 Re, Tribune’s Trustees, 7 T.T.R. 415, 423 P.C). 
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10.22. Charitable purposes.—What is meant by charitable purposes 
is explained by section 2(15). Charitable purposes“ are defined as inclu- 
ding “relief of the poor, education, medical relief and advancement of 
any other object of general public utility not involving the carrying on 
of any activity for profit.” The definition is inclusive and not exhaus- 
tive or exclusive.” 

10.23. Relief of the poor.—The relief, in order to be charitable, need 
not be given in the form of free doles or alms to the poor.“ It may take 
the economically sounder form of wages for a work or labour done by 
the beneficiaries.“* The relief may be of the poor generally,” or of a 


section of the poor public, €.g., poor tea- pl: anters.”” 


10.24. Education.—Property held by a body corporate or unincor- 
porated for the promotion of education, literature, science or the fine 
arts is technically held upon a charitable trust.) This is so even if the 
education is not for the poor only but might extend to the rich, and 
might extend to professional or commercial education as well as to 
higher education? or technical education. The income of a Bar Council 
from investments held solely for legal education is not liable to tax*. A 
trust for building or maintaining hostels attached to colleges is also a 
charitable trust." 

Education, in the context of the law of charity, is not limited to 
teaching in the narrow sense. The Court of Appeal adopted the correct 
concept of education in Incorporated Council of Law Reporting for 
England & Wales v. Att-Gen,> where it held that the Council which was 
established to prepare and publish reports of judicial decisions, its 
income and property being applicable solely towards the promotion of 
that primary and other ancillary objects, fell within the charitable head 
of education. Raising the artistic taste of the country by public perfor- 


46 Section 2(15), Income Tax Act, 1961. 

47 Arur v. C.I.T., 13 LT.R. 465, 469, 477; A.J.R. 1946 Bom. 44. 

48 The discussion about “relief of the poor’ and “education” draws heavily on 
Kanga and Palkhivala’s on the Income-tax Act. 

48a All India Spinners’ Assn. v. C.I.T., 12 I.T.R. 482 (P.C.). 

49 Muthusami Naidu v. Ravalu Naidu, A.I.R. 1925 Mad 689. 

50 Jackson’s Trustees v. Lord Advocate, 10 T.C. 460. l ; 

1 Per Lord Heschell L.C., Re, Bootham Strays, York, LR. v. Scott, 3 T.C. 134, 
141. See also University of Bombay w. Municipal Comr. for Bombay, I.L.R. 
16 Bom. 217. 

2 Special Comrs. v. University Colleges of North Wales, 5 T.C. 408, 414 (C. eas ~ 
Charitable Gadodia Swadeshi Stores FV- CIT; 12 ITR-385 3877 i; 

Scottish Woolen Technical College VARE ALY ERGs 1398 EE 

C.I.T. v. Bar Council, Madras, 11 I.T.R. 1. =] $ = 3 

Monie v. Scott, I.L.R. 43 Bom. 281. a akata rae 

Incorporated Council of Law -Reporting for — < Wales ve  Att-Gen, — 
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mances, dramatic, musical, etc., would be an educational purpose.’ In 
Royal Choral Society v. I.R* the Court of Appeal held that cultivation 
and improvement of public taste in music and the other fine arts is 
education and thus falls within the category of charitable purposes. In 
Such cases it must be determined on the facts whether the presence of the 
element of entertainment or pleasure is an inevitable concomitant of a 
charitable and education purpose, or whether it is the real fundamental 
purpose and education is merely a by-product. In the former case the 
purpose would be charitable; in the latter case, not.” 


10.25. Educational—Special statutory exemption.—Section 10(16) of 
the Income Act exempts from tax “‘scholarships granted to meet the cost 
of education ; section 10(17A) exempts “any payments made, whether in 
cash or in kind, in pursuance of awards for literary, scientific and artistic 
work or attainment” ; section 10(22) exempts “any income of a University 
or other educational institution, existing solely for educational purposes 
and not for purposes of profit” ; section 10(23A) exempts certain incomes 
of an approved association or institution having as its object the control, 
supervision, regulation or encouragement of the profession of law, medi- 
cine, accountancy, engineering, architecture or such other profession as 
may be notified by the Central Government. 


10.26. Medical relief. —Medical relief does not mean free treatment 
or treatment as less than the ordinary price for all patients. A hospital 
may be established for a charitable purpose although, in order to provide 
itself with 1evenue apart from voluntary subscriptions, it runs special 
wards for patients who pay a full price.” 


10.27. Medical reliei—Special statutory exemption.—Section 10(22A) 
exempts from tax the income of hospitals, other medical institutions and 
convalescent homes “existing solely for philanthropic purposes and not 
for purposes of profit.” 

10.28. Any other object of general public utility—The words “Any 
other object of general public utility” are very wide words. Their exact 
scope has not yet been, and perhaps cannot be, defined. They would 
_ Exclude the object of private gain, such as an undertaking for commercial 
= profit, even if the undertaking subserves general public utility.” 


— za See “Re, — Memorial Trust, (1923)2 Ch. 398; LR. v. Glasgow 

— “Mausical Festival Assn., 11 T.C. 154. But cf. Tennent Plays Ltd. v. LR., 30 

= T.C. 107 (C.A); Associated Artists Ltd. v. I.R., 36 T.C. 499. 

— Royal Choral Society v. I.R, 12 1.T.R. Suppl. 13; 25 T.C. 263. 

9 Royal Choral Society v. I.R., 12 I.T.R. Suppl. 13, 20. 

10 LR. v. Peebleshire Nursing Assn., 11 T.C. 335, 350; Cawse v. Committee of 
_ Lunatic Hospital, 3 T.C. 39, 43. 

7 "Per Lord Wright, Ail India Spinners’ Assn. v. CL.T., 12 I.T.R. 482, 488 
(PC); C.I.T. v. Indian Sugar Mills Assn., 97 I.T.R. 486 (S.C); C.L.T. 

v. Daek Candy Swimming Bath Trust, 27 I.T.R. 279, 290: Re, ‘Probynabad 

tuc i Farm, 4 — 114, 127. 
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Purposes which are not charitable in English law may be charitable 
under the Income Tax Act.” Political purposes are not, however, 
regarded as charitable.* The definition seems to include all objects of 
general public utility in the category of charitable purposes, except those 
“involving the carrying on of any activity for profit.” 

10.29. Tribune Case.—In Re, The Tribune’s Trustees, the Privy 
Council held“ that the object of supplying a State with an organ of 
educated public opinion is an object of general public utility, and it is 
a charitable object, in the absence of a motive of private profit, even if 
the newspaper charges its readers and advertises at ordinary commercial 
rates. (See above under “Eleemosynary Element not Essential”, page 274). 
It was further held that if a newspaper has no dominant political purpose, 
the fact that the paper may acquire a particular political complexion does 
not affect its charitable character. As regards the applicability of the 
Tribune case under this Act, see under” Not involving the 
carrying on of any activity for profit” (page 280). 

In C.I.T. v. Andhra Chamber of Commerce, it was heid that a 
Chamber of Commerce which is incorporated as a company under 
section 25 of the Companies Act, 1956 without a profit motive, with the 
object of promoting trade, commerce and industry, is established for 
charitable purposes. 
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APPENDIK | 


SUMMARY OF SARASWATI S LAW OF 
ENDOWMENTS 





A summary of Saraswati’s Law of Endowments” (delivered as Tagore Law 
Lectures for 1892) is given below.” 

As explained in the Preface, an attempt has been made to set out 
briefly and, as far as possible, accurately, the important points made by 
the author. 


CHAPTER I (Saraswati) 
(Lectures I and VIII) 


On the Aims and Objects of Hindu Endowments 
‘Ishta’ and “Purta’ 


The word “endowment” [derived ultimately from “dos” (marriage 
portion)], originally signified the bestowing of dower on a woman. ‘The 


Church is spoken of as the bride of Christ. Hence andaga was 
the settling of provision upon a person etc. By analogy, it acquired AR 














extended meaning, as in the Charitable Trust Act, 1853. — 
In law, however, its signification is derived fom the Statute of ne 
Elizabeth—compare the Charitable Trust Act, 1853. _ — — — z E 


With the progress of society, many objects not Suneria EA 
Statute of Elizabeth came to be judicially declared to be charitable- 4 
final result of English decisions has been to make the ‘expressions — 
trust” and “charitable trust” synonymous; :; = 4 a Hida ents 
are not fettered by any artificial definition, — — — 

There is absence of native or foreign treatises tl 
substantive law is unaffected by British © — 
revenue, evidence and procedure have left untouche¢ 
law. Regulation 19 of 1810 repealed by. “Act 20 of 1 
ad uate for the serious | disease whi ge has attac ked 
a Ena Ac ‘of 1890 is mainly * 
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As to the motives of Hindus for endowments, Sir Lhomas Strange, 
writing to Colebrooke in 1812, observed that in wills made by Hindus of 
Madras, a great proportion is bequeathed to superstitious uses. But his 
observation that such bequests are born of repentance is not accurate. 
It is false analogy with death-bed alienations forbidden by the Statute of 
Mortmain; Mayne’s prejudice against Brahmins also has been rightly 
criticised by Mandlik. Mayne was led away by the ordinary vitupera- 
tions against Brahmins. The Statute of Mortmain is not applicable to 
India, though section 105, Succession Act, 1865, has a similar provision. 

Material as to the origin of Hindu endowments is scanty. The 
actual facts discovered might be very few ; but we are “in the position of 
geologists, patiently sifting the dust of ages in ancient beds, thankful it 
mere fragments of bones should be discovered, wherewith he could in his 
imagination conjure up into life a dead and vanished world.’ 


Origin of the Hindu System of Endowment should be traced to the 
Vedas, which are looked upon as the source of all law ; canonical prece- 
dence of the Sruti over the Smritis is well established, e.g., see Yajnavalkya, 

“Gautama, Vashishta, and the Mahabharata. The Vedas should, therefore, 

"be examined. 

Germinal ideas of the merits of charity are to be found in the Rig 

Veda.” Meaning of ‘Gift’ expounded by Max Muller and Wilson is 
teres sakan The positive merit and negative benefit of gifts are extolled 
the sz | — Gifts are not for the aggrandisement of the 

f — Aa 

notion bE —— “is also well known. Views of 

Baudhayana > on hospitality are interesting. Reference 

the duties of “panchayagna”. The guest in the Hindu 
c — a DRESS The institution of — house” is 















— Ishta and Purta works, Purta works are 
aoe zar re and eae for the advance- 
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with a view to happiness in this world and the next. The present 
popular religion of the Hindu differs from the religion of the Vedas. 
The deities to whom Vedic songs are addressed are? the Agni, the Vayu 
or Indra, and the Surya (the principal deities) and a great number of 
other divinities—chiefly, the Maruts and Rudra. The names of Siva, 
Mahadeva, Durga, Kali, Rama, Krishna do not occur in the Vedas. 

Of the Trimurthi, Vishnu appears as a minor divinity. There is 
some controversy as to the Vedic verse “Vishnu pierced the Varaha’’.* 
Wilson thinks that it means Indra, while Dr. Muir attributes it to 
‘Vishnu’. The former is preferred by the author. 

Vedic worship was domestic in its origin, and there were no priests. 
The later tendency was to establish a peny organisation.“ The earliest 
trace of endowments is in Gautama*—‘Yoga-Kshema”’.* That word, as 
expounded in Manu and Mitakshara, has different interpretations. It is, 
however, plain that public charitable institutions were endowed in a 
recognised form from the very earliest age of Hindu religion. 


CHAPTER III (Saraswati) 
(Lecture III) 
On the Construction of Temples 


4 


Construction of temples is the most common form of endowment af f 
the present day. The religious merit acquired by the construction of a 
temple and by its dedication to the worship of particular divinities is 
extolled in numerous and sacred texts. Texts extolling the merits of  : 
construction and dedication are found in the Vishnu Rahasay, Agni 63 
Purana, Narasimh Purana, etc. Materials used in the- construction® Ok = 
temples earn merit. General rules of Building Vastus (houses) are Ppi — 
cable to the construction of temples. There are texts? ka ; 
proper times for construction. There are rules in the Matsya : 
the selection of the sites of temples. Rules in the — n 
authorities on the subject may be noted. Colour and smell, tas re 
and other qualities of the soil are all dealt with in these ‘texts, ; 
are other tests also to be adopted in the con — n c 
rationale of the tests is moh; aga e ney 
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all, there is a universal maxim of selectioni—that site too is auspicious to 
the builder if his heart delights therein.” 


In the most primitive times, worship of fire would be carried on at 
the domestic hearth. Later, the cooking would be relegated to a separate 
shade for convenience.” Later when image worship becomes prevaient, 
special rules for temples emerge. This shows the effect of the progress 
of society and religion. Special rules as to the sites of temples are 
evolved, including rules as to fit surroundings ; directions for temples ot 
special deities ; location of demestic chapels, and the like. 


The rules are to be found in Manu, Hayasirsha, Pancharatra,” Devi 
Purana, Varaha Mihira (in his Brihat Samhita) and similar works. The 
Manasara Vastu has given detailed instructions as to the location of 
temples.* 
There are, for example, rules for cleaning and purifying the soil. 
The old practice of ploughing the land and the modern ceremony of 
bhumiparigraha may be compared.“ ‘There are detailed instructions for 
ploughing, sowing of seed and grazing of crop by caitle, and the like. 
There are geometrical formulae for ascertaining “cardinal” points. Feeding 
Brahmins on the soil, eradicating underground thorns, Vastuyaga and 
Vastupati, and the sacrifice (according to Gobhila) are the ceremonies 
that follow. The sacrifice is described in detail by Gobhila.™ 
— Ashwalayana has directions as to ploughing, sprinkling with water 
the Sami tree, going round thrice with a water pot etc. There is an 
e ritual for washing — water pot. The ceremony ends with 


$e tese —5 

















< of Vastospatiꝰ. and this conception is later deve- 
cis — e of a Vastupurusha with separate genealogy. 


+r » Vastuyaga opens with a sacrifice offered to planets, 
ravdala, Sam Homa, the augury of floating Hower, 

n and feasting. 

— of timber, laying the foundation 
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ples. The  Manasara™ contains rules 
Laa — 

a avs — 

pete Seed Vol. 6, — EA 


NA Sapan 


aes A a 





SUMMARY OF SARASWATI S LAW OF ENDOWMENTS 541 


as to the proportion of different parts of a temple, plurality of porticoes, 
thickness of walls, dimensions of doors, pillars etc. 

The consecration of the temple (after construction) corresponds to 
the ceremony of “house entering”. 

In Bengal, the cubical body of the temple is covered over by four 
curvilinear scoping roofs, in exact imitation of thatches.* But occasionally, 
forms approaching nearer to the dicta of the silpa shastras are found. 


CHAPTER IV (Saraswati) 
(Lectures IV and IX) 


Consecration of Images as Images Classified 


(a) Images: 

The sacred writings notice two kinds of images, one self-revealed and 
the other artificially created.” Even in the modern times, images are 
often miraculously discovered—one may explain it as a case of re-discovery 
of old idols. Such discovery is often preceded by dreams. They are 
not necessarily fraudulent. 

Artificially ‘created images are considered inferior to self-revealed 
images. In the shastras, the merits of consecrating images are considered 
separately from the merits of consecrating temples. 

The Padma Purana speaks of installation of artificial images. 
Merit of consecration—apart from building of a temple—is described. 
According to the Matsya Purana, consecration of an image is one of the 
forms of Kriya yoga. The Vishnu Dharma promises, to one who estab- 
lishes an idol of Vishnu, all wishes. | 


Images are classified according to modes and materials of construc è 

















tion. i — — he 
=. i 
Thus, images are ashen according to Mod in the < Gawamiya 
Tantra® aşs—(a) lepya and (b) lekhya. Category (a) ordin denoi 


moulded figures. Category (b) usually signifies pictures, — may D 


ye 


made to include chiselled figures of wood and stone. igs * — 
The Matsya Purana divides images according to the material c 
truction. Paintings on canvas, walls and vessels have beer 
in the Matsya Purana and the Varaha Purana. Ti T 
usually for temporary worship, e.g., images — for “Dur 
or figures of Gods like Ganesha and Hanuman, 
be used in images is regulated by detailed — 
S must — the banks of Bagi A otk 
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Process of construction is described in detail. Process in Durga Puja is 
also described. 


In the texts, different colours are recommended for the different 
varnas.“” There must be an inner substratum of clay.“ The processes 
for making images of Durga are followed for other temporary images. 

Images of wood are mentioned in the Matsya Purana, which directs 
the use of “Subhadaru’’—auspicious wood. 

Cutting the timber for wooden images is regulated by special rules 
in the Brihat Samhita, including rules for entering the forest for the 
purpose of gathering timber. The temple of Jagannath in Puri affords 
an instance of the worship of wooden images. The principal images in 
the shrine are of wood. The supreme divinity, in fact, is styled daru 
brahma (wooden manifestation of the Supreme Deity).” 

The images in Jaganathpuri are renewed every 12 years, the wood 
used being that of the Neem tree. Images of stones are now common. 
Images of metals may be of gold, silver, baser metals and others. Images 
encrusted with stones are known. Animal products were also used for 
making images.” Images and lingams made of fragrant substances are 
. also mentioned, e.g., of flowers and also other materials.“ Special efficacy 

= of different materials is dealt with in the texts. 

ees The rule about the size of images installed in separate temples is laid 
1 in the Matsya Purana, Brihat Samhita and Vishwasara Tantra. 
— and also the Hari — Vilasa. contain rules as to — 








ition, its time and place, and persons competent to instal are 
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Sand from the Ganges is to be strewn. 

Vedi, Snana Mandapa and Mandapa for stores are to be erected.“ 

(© Outside ceremonies : 

The image is purified after obtaining it from the sculptor. It is 
carried to the Snana Mandapa in procession with dance, followed by 
preliminary ablution and invocation. = 

(d) Ceremonies inside : 

‘Then, there are ceremonies inside the Snana Mandapa, of which the 
most important is the Sankalpa. This solemn resolution is a necessary 


preliminary to the performance of every religious ceremony. The for- 
mula for the resolution, on the occasion of installation of an image, is’— 


“On this day (here follow full chronological details), I (so and so), — 
being desirous of obtaining (as the case might be) longevity, prosperity, 
all progeny, eternal bliss or the love of God, for causing the presence pans 
of the divine emanation in this image or lingam, shall perform the 


pratishtha of the image or lingam of such and such divinity.” ae AS — 
< 4 * — 
Appointing the Acharya or priest is the next step. ie Se 


His qualifications are laid down with minuteness in the Patah anas: ~- 
He must have full knowledge of the sacred literature and must be a | 
person of good character, young in years and with engaging countenance. 

Functions of Dvarajapakas, Murlidharas and Murlipas are laid down — 
in the texts. —— op a, 










The practice was to give lands to all these persons, inheritable 
their children, for carrying on the duties in connection with the WE 
of the idol and the maintenance of the temple. As regards mere 
hold idols also, grants had to be made to the priests for their sir — 
It was usual to make a grant of land to the officiating priest for the s 
of offerings for the daily worship of the deity making it Deb uti 


the case of kings and — — who — a A gre 
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lieu of perpetual hereditary service to the — 
idols also, there was, as a rule, r no trust. 
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The ceremony of Ablution is described in the Brihat Samhita, and 
in the Bhavishya Purana. 

The ceremony of Prana pratishttha, or vivifying the image, is an 
essential one from the religious point of view. 

Varaha Mihira is silent on the ceremony of the Prana Pratishtha or 
vivifications which, according to the Bhavishya Purana, comes in between 
the bathing of the image and the performance of the homa. According 
to the Tantras, the incantation consists of certaim mystic syllables followed 
by an invocation, asking for the vivification of particular organs of the 
image with the vital energies of the divinity whom the image represents, 
and the continuance of such energies for all time“ According to the 
Vasishtha Samhita,* the incantation is to be performed by the worshipper 
touching the heart of the image, the heart being supposed to be the 
essential seat of life. The Kalika Purana,” however, requires the cheeks 
of the image to be touched before touching the heart. 


(g) Legal effect: 

By this process of vivification the image from its previous staius as 
an inanimate object, a simple piece of clay, stone or metal, acquires the 
status of a judicial personage, capable of holding property. As observed 
by Mr. Justice Scott in his judgment in the Mandvi Temple case :' 
“The deity of the temple is considered in Hindu law as a sacred entity or 
ideal personality possessing proprietary rights.” 

. It follows from this conception that a consecrated image cannot be 
* the property of any particular person. The elaborate discussion in the 
_ Dakor Temple case is of great interest. The Dakor Temple case arose 
a in connection with a temple situated at Dakor, dedicated to the god 
pe She Ranchhod Raiji. 
— “For our present purpose, it is sufficient to say that the case is distinct 
ae authority for the juridical existence of the idol as a legal entity—a person 
who is capable of receiving property and exercising the rights incident 
_ thereto, a proprietor, who never dies, and about whom consequently no 
5s: rules of inheritance need be- discussed, but one nevertheless labouring 
under physical disabilities which render it necessary that his interests 
> ae after ee by a worshipper subject to the eventual 










K.D., loc. Pratishtha, page 2543. 

loc. Pratishtha, page 2543. 

8 Bom., page 456. 
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Concluding ceremonies of installation then follow. Duties sub- 
sequent to consecration include continuation of daily worship and 
repurification in case of break in service. In case of the image being 
defiled, the prescribed action is to be taken. 

(i) Maintenance : 


The Shastras are assiduous in inculcating the necessity of mainten- 
ance and preservation of pious works. According to the Vishnu Dharma, 
the kingdoms where temples decay suffers a proportionate decline. 
Conversely, the Vishnu Rahasya has it that the person who repairs a 
temple about to fall attains the abode of Vishnu. 

Worship of images is enjoined as a daily duty of Brahmanas by 
Parasara and Manu. Respect is due to images. Even the shadow should 
not be trodden upon. The image should always be kept on the right 
side. On conquest the temples should be respected. 


Once an idol has been consecrated,’ the deity of which the idol is 
the visible image resides in it and not in any substitute image and the 
idol so spiritualised becomes what has been termed a juridicial person. 


CHAPTER V (Saraswati) 


Endowments for the service of Images 


A consecrated image cannot be the property of any person. But 
where an image is repured for the purpose of gift, the position is different. 
Its sanctity is temporary. It does not become a juridical person. It is 
given for immediate destruction so that competent materials may be 
utilised by the donee‘ 


Daily service of consecrated images is dealt with in detail. Sweeping 
the temple, smearing, removing the nirmalya and presenting fresh 
offerings are some of the rituals prescribed.* 


Reasons for endowments.—A person having established an idol in a 
temple would naturally be anxious to devise means for the perpetuation 
of the worship. Im ancient times rights in land were the only permanent — 
rights known to the people. 


Merits of gift of land.—The gift of land is extolled in the Shastras 
as productive of the greatest religious merit. In the Mahabharata,” it is 
said, among other things, that the donor of land shines in heayen so long 
as the land, which is the subject of gift, lasts; as the moon MINA cay; 


3 “Durga Prosad Dass v. Sheo Prashad Pandah, 7 Caláutte Law — 278 
(Macdonele and Tottenham, JJ). 


4 WHemadri Danakhanda, (llth Chapter). — = al 
5 Pranatoshini. — ae — 
6 Hemadri, Danakhanda, p. 495. 
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by day, so does the religious merit of a gift of land increase with each 
succeeding crop.’ The permanence of the benefit conferred is, no doubt, 
the principal reason for the high position which the Shastras accord to the 
gift of land as a source of religious merit. 

Persons unable to worship may appoint Brahmins for worship accord- 
ing to the Padma Purana. Apart from physical capacity, there is the 
question of religious capacity. 

Assent of the State is not necessary for creating endowments.® 


Evidence of endowments: Mode of dedication—The mode of 
dedication of land for the service of the deity would be the same asin the 
case of the temple. If the deity had a separate shebait, the gift would be 
made into the hands of such shebait as the representative of the deity and 
possession by the latter would be the completion of the gift. If, how- 
ever, as is generally the case, the dedicator of land is himself the shebait, 
he would follow up the religious ceremony by executing a deed of dedica- 
tion in the name of the deity, and, so far as practicable, indicating by 
his future conduct and dealing the change in the ownership. 


Documentary evidence not absolutely necessary.—Grant by deed is 
usual, where the dedicator is himself the shebait ; documentary evidence is 
not absolutely necessary ; use of land proceeds for idol service is not 
proof of dedication, but it may corroborate original grant.’ 

Documentary evidence is, however, very necessary to prove an actual 
dedication. Thus, it has been held” that the mere fact of the proceeds 
of piece of land having been appropriated for the worship of an idol 
does not constitute it an endowed property; but the fact of the assign- 
ment to the idol must be specifically proved,” and in the case of 

~ Soshikishore Bundopadhya and others v. Ranee Chooramoney Putto 
Mohadebi and others™ the learned Judges dwelt upon the necessity of 
enquiring as to whether the land in dispute which was being claimed as 
debuttor had been publicly assigned as debuttor. 

Presumption may be made from the conduct of the parties.” 


_ Nature of obligation where no direct endowment.—It was decided in 

Sham Lal Set v. Huro Soonduree Goopta.” that when there had been no 

— direct endowment to support the worship of the family idol, although a 

==“ moral obligation might be created by Hindu usage and custom, such 
— _ moral | obligation would not have any legal operation. 






— Fi emadri, Danakhanda, 5 p. 497. 


Pri * Muti v. Ruder Narain Myte, 2 Hay., P. 490 
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SUMMARY OF SARASWATI S LAW OF ENDOWMENTS 547 


The mere fact of land having been released by the Government as 
appropriated to the services of an idol does not impose upon it the 
character of a religious endowment and is not conclusive evidence of 
its present debutter character as against creditors. This was decided 
in connection with the Kalighat land.”* 

The mere purchase of a property in the name of an idol will not 
be sufficient to create an endowment. In a Privy Council case,” this 
point arose for decision and the following observations of Their Lord- 
ships are very important. 

Effects of endowment were described in a Privy Council case.” 
The shebait cannot alienate the property. He has not the legal propriety 
but only the title of manager of a religious endowment. He cannot 
give permanent leases. 


An Idol’s estate is not ordinarily alienable. But loans for necessary 
purposes are valid. The decree against a shebait, if properly obtained, 
is binding on his successor. 


There is apparent authority for the idol’s estate not being sold in 
execution ; rents and profits only can be sequestered. 


The grant of a mokurrari lease and sale of part of the mokurrari 
rent by a shebait is allowable for a necessary purpose.” 


CHAPTER VI (Saraswati) 


On alienations for Religious Purposes 


According to Hindu Law, certain alienations were void if made by 
disqualified men. But alienations for religious purposes are not void 
even though made by men stricken with disease, or otherwise disqualified. 
Nor are they invalidated by want of delivery to, or non-acceptance by, 
the donee. They are not void even though acceptance by deities is 
impossible. 


Another special rule regarding alienation by father or managing 
number of a joint family (in Mitakshara) is that assent of sons is not 
necessary to a gift by father of ancestral immovable property? for 
religious purpose. 


14 Nimaye Churn Puteetundee v. Jogendro Nath Banerjee, 21 W.R. p. 365. 

15 Maharanee Brojosoondery Debee v. Ranee Luchmee Koonwaree and others, 
20 W.R., p. 96-97. 

16 Maharanee Shibessouree Debia v. Mothooranath Acharjo, es E: sa — a : 
pire 529; 

17 Kunwar Durga Nath Roy v. Ram Churn Sen. EE A agi T = 

18 Gopal Chand Pande & Behari Lal Pande v. Babu Kunwar “Singh (Select Renae 
of the Jada Sada’s Dewani Adalut (New edition), 5th yok È 29. — 20 — 


ky 
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Similarly, sale for pious purposes is not necessarily void, though 
without the assent of sons.” 

The proper alienable portion of ancestral property in a Mitakshara 
family is a small one. The absolute dominion of father in Dayabhaga” 
for religious purposes is discussed. In Dayabhaga, father has absolute 
dominion. 

Alienation by widows for pious purposes is sanctioned by all schools. 
In Bengal also, the widow has this power. Her powers are limited to 
gifts only for the husband’s spiritual welfare. The gift must be for a 
moderate portion and with a view to the spiritual benefit of the hasband. 


Some decisions have drawn a distinction between pious purposes con- 
ducive to spiritual benefit and other purposes.” 


Thus, pilgrimage to Benaras was held not to be for legal necessity. 
But the author does not agree with the test of legal necessity. Spiritual 
welfare should, in his view, be distinguished from legal necessity. 


Of course, a Hindu widow cannot act solely to her own benefit. 
But under the Hindu conception, no Hindu widow can perform any 
religious act with sole benefit to herself.” 


The husband and wife participate in good and evil actions, and the 
partnership is not dissolved by death. 


The bona fides of the alienation must, however, be proved; a gift 
to widow’s own relations is void. A case of gift by a childless widow 
to her brother is cited.™ 


In the case of Pandita Royaloo,™ the power of disposition allowed 
to and suit for religious purposes in respect of land is discussed. “The 
decision and Vyavastha is criticised. The sutee’s power of disposition 
is, however, of a speial character.” 


This aspect of the matter, namely, the unity of the wife and the 
husband in regard to spritual benefits is illustrated by the famous text 
of Angiras,” in which it is stated that the woman who on the death of 


19 Madangopal Thakur v. Ram Bux Pandey, 6 W.R. Civil 71, 72; Raghunath 

= Prosad v. Gobind Prosad, 1.L.R. 8 All 76. 

20 Radhabailabh Tagore v. Gopee Mohan Tagore. mentioned in Sir Francis 
Me’Naghtens Consideration of Hindu Law, p. 335. 

21 Kartick Chunder v. Gour Mohan Ray, 1 W.R. (Civil), p. 48 (Pandit & 

= — Campbell JJ). 

; Hurs Mohun ‘Adhikari v. Jremuk Auluck Money Dassee, 1 W. Reports 252. 

| Vrihaspati, cited in — ae XI, Section 1. 
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her husband ascents the same burnt pyre with him is exorted to heaven, 
is equal in virtue to Arundhati. 

The “resolution” for the widow desiring to immolate herself,* inter 
alia, states her desire—‘that I may meet Arundhati and reside in Swarga ; 
that the years of my stay may be as numerous as the hairs on the human 
body ; that I may enjoy with my husband the falicity of heaven.” 


CHAPTER VII (Saraswati) 
On Property Wholly Dedicated 


Property dedicated for pious uses has been made impartible under 
the Hindu law, as much from the fundamental idea of its not being 
private property, as from a desire to maintain the uninterrupted use 
of the same for pious purposes. Gautama in his Institutes® declares that 
property destined for pious uses or sacrifices shall not be divided. 

There exists some conflict of textual authorities as to the word ‘yajya’ 
described in one of the texts as not liable to partition, one view taking 
it as the place where the sacrifices are performed, while the other view 
takes it as the idol. E i 

There is a similar conflict as to the word “yoga-kshema”, which is 
also described as not liable to partition. According to some commenta- 
tors, these words mean furniture for repose or for meals; according to 
a few other interpretations, they mean family priests and the road by 
which the cattle pass, while, according to yet another interpretation,” 
they mean charitable purpose. The passage in the Mitakshara dealing 
with the subject has been translated thus by Golap Chandra Sarkar as 
follows : 

“Other kinds of property not liable to partition are mentioned by 
Manu thus : ‘clothes, vehicles, ornaments, prepared food, water, women, 
religious fund and charitable works (yoga-kshemam), as well as a passage 
are declared to be not liable to portion. 


“The term ‘religious fund’ (yoga) means a fund for the performance 


of religious ceremonies; and ‘charitable work’ (kshemam) signifies a 


reservoir of water, or the like, constructed for public benefit. The 
impartibility of these two, though raised or made at the charge of the 
paternal property, are set forth as examples : since, directly or indirectly, 


a partition of these is not possible, far less when these are hereditary. 


Accordingly, Langakshi declares : “The sages declare that charitable work — 
is a reservoir of water or the like constructed for public good, and the 


28 Colebrooke, Essays, Vol. I, p. 115. ; ; — 
29 Gautama’s Institutes, Sacred Book of the East, Vol. II, p. 306. 


30 Vira Mitrodaya, Chapter VII, Section 2, repeating, — Chapter 1, 
Section 4, clause 23. ? 
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religious fund is property set apart for the performance of religious 
rites: these two are pronounced impartible: so are the bed 
and the seat. Some hold that the term yoga-kshema intend those who 
perform sacrifices and charitable works, as the king’s minister (of charit- 
able works), the (family) priest, and the like. Others say that it signifies 
weapons, cowtails, shoes and similar things.” 

Private property which is partly subject to pious uses is alienable and 
partible. A property not wholly dedicated is partible, subject to the 
trust.” 

Property not wholly endowed is alienable subject to the trust.” 
Joint property, not actually dedicated to an.idol, but held subject to a 
trust in its favour, is partible.© 

Other property is subject to perpetuities and is liable to be attached 
and sold in execution.* 


CHAPTER VIII (Saraswati) 
On the Institution of Tanks and Wells 


In the enumeration of PORTIA works, tanks and wells are pro- 
minently mentioned. Classification of wells and embanked reservoirs is 


met with in the texts. 


Construction of reservoirs of charitable work—Enumeration of 
reservoirs.—The construction” of reservoirs of water is classified by the 
Hindu sages amongst purtta or charitable works. The most common 
enumeration of these reservoirs is “vapi-kupa-tarhagani’’, a phrase occur- 
ring in the texts of Yama, Atri, Jatukarna and the Varaha Purana, already 
quoted in the same connection.” In the earlier literature of the Parishish- 
tas the same enumeration occurs. The Ashwalayana Griha Parishishta” 
introduces this subject as “vapyadi vidhi”, ‘rules relating to vapis and 
the rest’, which is amplified in the Bahwricha Grihya Parishishta, which 
speaks of “vapi-kupatarhagayajnam” in the same connection. Pushkarinis 
are mentioned in the text of Vyasa already cited, and all four are 
mentioned in a_text of the Matsya Purana.” This, however, does not 
exhaust the enumeration, as will be seen below. 


31 Sonatun Bysack v. Sreemutty Juggut Soondree Dossee. 
32 Futtoo Bibi v. Bharrut Lal Bhukut ; 
Basso Dhul v. Kishen Chunder Geer Gossain. 
33 Ram Coomar Paul v. Jogender Nath Paul. 
34 Ashutosh Dutt v. Doorga Churn Chatterjee. 
35 Lecture I, (Saraswati). 
36 Lecture I, (Saraswati). 
37 Ashwalayana, Griha Partshishta, IV, 9, Bih. Ind., p. 342. 


38 Saraswati, Lecture I. : 
39 Quoted in qaranta P- 505. 
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Wells—classification of.—Wells are divided by the Hindu writers into 
two classes, namely kupa and vapi. The kupa is the ordinary excavated 
well, the kua of Bengal and Hindusthan. The vapi is a well with a 
flight of stairs leading thereto, the baoli of Upper India. ‘The distinction 
between the two is thus set out in the Dvaitanirnaya.” “The kupa is 
a hole without a door; the vapi is the same built with stairs.” The 
latter word is also used in another sense as will appear below. 

Tanks are classified. Several texts extol the merit of constructing 
Purtta works. ‘There is equal merit in repairing. 

Rules of construction are found dealing with the location of wells, 
their size and shape, and rules for embanked ponds. 

Then there are descriptions of ceremony of consecration. “Time for 
commencement or consecration ; the Sankalpa, the ritual as in Bahwricha, 
as in Ashwalayana, punyahachana and Vastu-yoga, are all dealt with. 

Subsequent ceremonies include the worship in the mandapa (the 
same as in Matsya Purana) and worship of Varuna, the presiding deity. 

Pratishtta or Varuna’s image, the milky tree, the Yupa or sacrificial 
post, use of the santi substances in Santikalasa are some of the cere- 
monies. 

There is the ceremony of crossing a cow, as prescribed by Bahwricha, 
by Ashwalayana, by Kapila and by Hayasirsha,—the cow is to be given 
away. Throwing effigies of aquatic animals into the water is also 
prescribed. 

The formula of dedication is dealt with. Concluding ceremonies 
include the throwing of pancha-gabya, feasting Brahmins and presenting 
offerings to them. 

Further ceremonies are required in the case of tanks: the installa- 
tion of Nagayashti or the serpent rod is an important one. 

The effect of dedication is described in detail. 

There are legal consequences of dedication. Use by the dedicator 
is prohibited. The dedicator’s right in subsoil etc., is dealt with. 

‘High right to repair and control is dealt with. 


40 gAn TAAT: | 
agama Pisa 
arfa cacti: | 

sanaa taa P 505. 3228 

41 (a) Ashwalayana Grihya Parishishtha ; = ae eee ad 
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(c) Skanda Purana; — — * e 
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There is a prohibition against bathing in a tank excavated by 
another. 

The effect of the dedicator’s low caste also is discussed. 

There are rules for the preservation of tanks. Sale of tanks is 
prohibited. “‘Jalsasum tenure” can be created. Free gift of land for 
tanks and wells is recommended. 

Decisions of the Calcutta High Court” about the validity of rent 
free grants for the construction of water reservoir are noted. 


Three more Calcutta cases are cited.“ 


CHAPTER IX (Saraswati) 
(Lecture XI) 
On the Planting of Trees 


The utility of planting groves and trees has been recognised by the 
texts, which lay down the religious merit in planting trees. We find an 
analogy between sons begotten by a man and trees plainted by him. Hence 
there is great religious merit in a gift of land for making a garden 
There exist Shastric and secular punishments for the protection of trees. 
The texts, in order to ensure cleanliness, contain interdictions against 
the abuse of gardens. 

The above texts are applicable to trees in general, except Vighitaka, 
Vakula and tala. There is great religious merit in the gift of fruit trees 
to gods or Brahmins. Special religious efficacy is attributed to certain 
particular grouping of plants. Majestic trees inspire awe in primitive 
minds. 

Expiation is prescribed for improper attacks on trees. The aswattha 
trees has special sanctity, so has the vilwa trees. An account of ceremony 
of affiliation of trees is contained in the texts, 

Sanctity of the Tulsi tree and its marriage with Vishnu are also 


described in the texts. 


CHAPTER X (Saraswati) 
On the Gift and Dismissal of Sacred Bulls 


The Aryans domesticated several animals—the horse, the bull and 


42 Hurnarain Gossain v. Shambhoo Nath Mundal, 1 W.R. Civil Rules 6 (grants 


for tanks resumable by the Zamindars); Puzeeruddeen y. Madoosoodun Pal 
Chowdhury, 2 W.R.F. B. 151 Beng. Rep. Suppl. p. 75. 

43 Jadoonath Sircar v. Banumali Sircar, 2 W.R. page 295; Chunder Kant 
* Chuckerbutty v. Bunko Behary Chunder, 3 W.R., page 177 ; Ka mileage Akel 


ace Tv. Asudunnisa Bibee, 9 W-R., page ............ ——— aa 
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the cow. Their wealth consisted of herds of cattle, as is shown by 
passages from the Rig Veda. There are passages showing beef to be 


common article of food, but there was a feeling prevalent against beef- 
eating even in those days. 


Sacred nature of the cow's life was recognised. So also was the 
importance of bulls. There was no wrong if trespass was committed by 
a seed bull or by a consecrated cow. 


There are texts as to the special efficacy of gifts of cows, even gifts of 
imitation cows. Ceremony of gifts of cows is dealt with in detail and 
there also exist authorities regarding the gift of cows. 


The Vrishotsarga ceremony or the ceremony of consecrating a bull is 
to be found in the texts. 


Decisions on the question whether a consecrated bull is a — 


or an “object” within the meaning of sec. 295, Indian Penal Code,“ 
referred to. WA —— 
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APPENDIX 2 


SUMMARY OF J. C. GHOSH 
LAW OF HINDU RELIGIOUS ENDOWMENTS* 





Arrangement of Chapters 


l. Origin and History of Hindu Endowments. 

2. Description of Endowments. 

3. Power of Creating Endowments. 

4. Valid and Invalid Endowments: Construction of Deeds ol 
Endowments. 

5. Temples. 

6. Religious Institutions. 

7. Private Endowments. 

8. Office of the Trustee, Shebait, Mohant and their powers. 

9. Shebaits and Mohants—Succession. 

10. Judicial Proceedings relating to Trusts and Trustees. 


CHAPTER I (Ghosh) 
Origin and History of Hindu Endowments 


The origin and history of Hindu endowments lies in the Vedic and 
Puranic Gods. Siva is mentioned in the Vedas. Vishnu is also mentioned 
im the Vedas, while the names of Krishna and Kali occur in the Upani- 
shads. Forms of worship are also referred to in the Vedas. (After this, 
there is am extensive quotation from Saraswati’s Law of Endowments as 
to idol worship.) 

The ancient Persians had no images of the gods Mitra, Varuna and 
others who were gods common to them and the Hindus before they 
parted company. They worshipped the fire as to their descendants, the 
modern Parsis. They worshipped other gods but the sacrifices were 
through the fire, and so it was with the ancient Hindus. The ancient 
‘Aryans both of India and of Persia had a room in the house kept apart 


45 J. C. Ghosh, Hindu Religious Endowments (only important points are 
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for the purpose of keeping alive and of the worship of the sacred fire 
where daily offerings had to be made. A married couple had to set up 
a new place of fire worship. We find that among Sclavonians the fire 
had to be carried with the marriage procession. The worship of the 
household fire by the husband and wife was their Dharma and Panani 
tells us that association of the wife in sacrifices to the fire was the holy 
relationship which made a lawful marriage and made it a sacrament. 
The idea of the marriage being a sacrament is exclusively an Aryan idea. 
The Semitic races, including the Jews and Arabians and also the Chinese 
and the Japanese had no idea of the sacredness and indissolubility of 
marriage. This idea had its origin in fire-worship which was one of 
the chief objects of marriage and the lawful wife or Dharma Patni when 
dead had to be burnt with the household fire for worship. During the 
time of the Ramayana also, we do not find any mention of tmages but 
the great prevalence of Agnihotra is in many places indicated and the 
Yajna Shala described. One of the earliest disciples of Buddha was 
Kasyapa. He lived at Gaya on the banks of the Niranjana, surrounded 
by many Brahman disciples. He was a worshipper of fire. When he 
became a disciple of Buddha, he threw away the utensils for the worship 
of fire, and not images of gods, into the river and these, when carried 
down by the stream, gave to an astonished people the first indication of 
the power of the new religion. It is probable that Buddhism supplanted 
fire-worship in this country. According to the Puranas, it abolished the 
sacrifice of animals in Yajnas. 


CHAPTER II (Ghosh) 


Description of Endowment 


Among Hindus, endowments were originally all religious. But that 
did not mean dedicating property to idols. ‘There were no idols and 
Mutts when the Aryans came to India. Whatever might have been the 
case with the original Aryan race, we find there was a high civilization 
and noble philosophy among the Indo-Iranian branch of that race settled 
in northern Persia and middle Asia. These races had kept up the wor- 
ship of fire which seems to have been common to them and to the European 
branch of the race. Sacrifice by burning offerings was a practice common 


to all ancient Asiatic races, Assyrians, Babylonians and Jews. But the 
maintenance of the perpetual fire and daily worship of the domestic fire 


were peculiar to the Aryans, which probably pointed to their having | 


emigrated from the cold regions of the North. The section of the Indo- 


Iranians, who emigrated to India, appear to have been schismatics, who — 


worshipped certain gods or Devas rejected by the Persians, who only 


2* 


worshipped the great Asura, called Ahura Mazda, who is identified with 


the Vedic Varuna by many orientalists. Nevertheless, | — seems to have — 


J— 
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been no practice of setting up of idols for worship among them and 
therefore there could not be any dedication of property for that purpose 
among them and there were no endowments. We find the Vedic Hindu 
addicted to Yogas or Yajnas, which meant sacrifice of animals eatables, 
clarified butter and soma wine through the fire. Fire was the object of 
constant worship, ‘the companion in birth, marriage and death’ of the 
Hindus. 

Originally, among all nations, religious works included charitable 
works, and the latter were enjoined to be performed only because they 
were productive of religious merit. Under the civil law, endowments 
were originally made only for religious purposes. In England, originally 
an endowment had a special meaning. “In ancient times the lord of a 
manor when he built a church usually set apart a portion of his land 
called the glebe for the maintenance of the officiating minister and it 
was called an endowment.” In Statute 15 Richard If Ch. 6 and 4 and 
Henry IV Ch. 12 we find an endowment described as settling of property 
for the use of the Church generally. 

Inalienability and perpetual succession are incidents only of public 
charities. 

Legal religious corporations constitute one species of juristic persons. 

Religious endowments and public charities were recognised in England. 


Charitable gifts for the relief of poverty are in important class of 
charitable endowments. rusts for descendants create controversies in 
this context. Educational charitable trusts are another important class. 
Then, there are religious charitable trusts and charitable trusts for 
public purposes. ‘Trusts for recreation and amusement raise questions, as 
also trusts for the benefit of animals and trusts for the benefit of the dead. 


Questions are also raised by private trusts, trusts for families, and 
trusts for religious communities working only for their own salvation. 


Religious and charitable works in India are ancient in origin. 
Endowments were also known in Mahomedan times. Various kinds of 
endowments were described in the Acts passed during the British times. 


The ancient texts speak of Ishta and Purta. Ishta means and includes 
Agnihotra, Vedic gifts, sacrifices, Pashubandh, Chaturmashya, Agnistoma, 
offered to priests at sacrifices, religious austerity, truth, studying in the 
Vedas, Vaisvedeva sacrifice and Antithya. Purta works are gifts and 

eat charity, a according to the Smarta and not Vedic rites. A text of a Smriti 
= cited by Hemadri says,—they are gifts made outside the sacrificial ground, 
Hemadri then enumerates several instances of such gifts. 


— A “The Mitakshara in interpreting the words ‘religious purposes’ says 
that they mean —— duties like the Sradah of the father. How- 
— ever that may be, the power of making endowments, though unknown in 
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ancient times, was established in more modern times. Even then, it was 
thought that the gift of one’s whole property to an idol was invalid. The 
history of the law here is analogous to the history of the law of England 
about endowments. We are reminded of the statute preventing aliena- 
tion for superstitious uses, when we read of the text prohibiting aliena- 
tion of one’s entire wealth. In European countries, as in India, it was 
thought that the sins of a life-time could be wiped off by gifts made on 
death-bed to Brahmans and gods. The abuse was so great as to call 
for legislation by the Rishis for preventing it. | 


CHAPTER III (Ghosh) 
Power of Creating Endowments 


Ancient custom regulates the creation of a trust. Custom regulates 
the ritual for the dedication of a temple. The old Hindu practice con- 
tinued till the introduction of English legal practices. Deeds of trusts 
then began to be executed, but the old forms and dedications and creation 
of endowments created by word of mouth (accompanied with the pres- 
cribed ritual) were still regarded valid. The Transfer of Property Act 
was passed in 1882. Sec. 1 of the Act is relevant in that context. 


There is only one form of dedication according to Hindu Law, 
whether the endowment is public or private; there must be complete 
renunciation of property. But as there were no trustees in ancient times, 
even when the gift was made to an ascetic or priest of a temple, the donor 
had the obligation of repair and a certain right of control necessary for the 
preservation of the charity and thus constituted himself and his heirs 
the trustees and protectors of the endowment. In many cases the trustee- 
ship was of a very limited character, the real management being in the 
hands of other people. When the management was not made over to 
other people, the endowment became private. But modern custom has 
introduced private endowments of different character. 


The chapter on gifts can have no application to these endowments. 
In the case of a gift to a priest or other attendant for the service of a 
god, the endowment is a transfer in lieu of a consideration. It is the 
creation of a service tenure and the Transfer of BRODER Act should 
apply in these cases. : 


When a private Debutter is created, giving the heirs a — of . 
the profits and making them responsible for the worship ‘of a god or the 
performance of charitable works, the endowment is- partially a gift or — 
a transfer for a consideration and the Erapskes 95 BEBEG Aet opa 
apply. wish Sets Irono. 

ge pis salin Act when applicable —In all cases of creation of endo 
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ments by deeds, the provisions of the Registration Act are clearly 
applicable. 

Strictly speaking, the gods do not accept any gift, nor do they authorise 
anybody to accept it on their behalf. We know how the ingenuity of 
Roman lawyers solved the difficulty by excepting gifts to gods and public 
charitable institutions, which were included as pia causa from the general 
law. Our judges unfortunately have given a pantheistic character to 
the gods and have not given effect to the rational principles of Roman 
law. It has been forgotten even by Hindu judges that gifts are made to 
the gods or to any charity for the spiritual benefit of the donor. The 
god does not accept it or enjoy it, though there are millions of Hindus 
who believe *the contrary. The noble Hindu goes further and expressly 
gives up the merit of the gift. Thus, the “acceptance” theory can 
not apply to gifts to gods or to public charities. In the case of persons 
who believe in the acceptance of enjoyable things by the gods and expect 
a return thousandfold of the same, the transfer is certainly not without 
consideration and is thus not gift. In the case of an endowment in 
favour of a community of Sanyasis, it should be remembered that there 
can be no acceptance by an ascetic. Public charities stand on the same 
footing. 

[Mr. Justice Sale agreed with Mr. Justice West, who was of opinion 
that a Hindu may “establish a religious or charitable institution according 
to his law express his purpose and endow it and considered” that an idol 
was “symbolical of religious purposes” and thus “‘capable of being endowed 
or vested with property”, but express words of gift to such idol in the 
shape of a trust otherwise are required to create a valid endowment 
(Bhugobutty v. Goorooprosonna, (25, Cal 112)] 


It has been held, and must be considered as accepted law as ad- 
ministered in the British Courts, that the Hindu law, like the Roman law, 
recognises corporate bodies and also juridical persons or subjecis called 
foundations, and a Hindu may establish a religious or charitable institu- 
tion and endow it without the intervention of a trust (Dakor temple case, 
12 Bom. 371). 


“The above exposition of law, however, omits the essence of a trust, 


3 namely, the charge for the performance of some work. Hindu lawyers 


and judges assume that a Hindu endowment can be created without the 


=~ intervention of a trust or appointment of a trustee. The necessity of 
= a trust may be a modern peculiarity of the English law which enjoins that 
* in creating a religious or charitable endowment there must be a declara- 


~ 


E tion of trust in writing signed by the person creating it. But the idea 


t is not a new creation but has come into existence with human 
ions and law. What isa putz It is a charge imposed on another 
ance of some work, e 


14 
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CHAPTER IV (Ghosh) 


Valid and Invalid Endowments—Construction of Deeds of Endowments 


Validity of endowments depends on certain factors, including com- 
pliance with legal rules for the appropriation, benefit of family and 
endowments. 

The rules relating to the appropriation of profits and power of 
alienation include rules as to the following matters ; 

(a) apparent gift to a person, 

(b) restraint of alienation, 

(c) rules of Tagore case, 

(d) male succession, 

(€) rule of perpetuities, 

(f) resulting trusts, 

(g) cypres doctrine, 

(h) fictitious endowments intended for the family, 

(i) augmentation and charge, 

(7) formerly debutter, 

(k) alienation of surplus. 


All religious purposes should not be recognised as charitable. We 
all know what are superstitious uses and Mortmain Acts. The clergy 
exercised at one time in England a very undesirable influence over the 
minds of the people. Instances of gifts of lands to the Church on death- 
bed were frequent and numerous. So great was the evil that the Legisla- 
ture thought fit to pass successive Statutes of Mortmain (Ed. I. cap. 2 of 
1279, 23, Henry VIII Cap. 10, 9, Geo II Cap. 36) which imposed various 
conditions and restrictions on alienations for religious or charitable 
purposes (Stephen’s Commentary, Vol. I, pp. 455-467). 

The ingenuity of lawyers was exercised to devise means to evade 
these Acts. The law of trusts had its origin in this struggle for evading 
the law. But the Acts, though their effect was nullified to a certain 
extent, still exercised a beneficial influence and are still law. By Vict. 
C 27 Sec. 31, 32, Vict. C. 44 and 34 Vict. C. 3] various trusts for religious — 
and charitable purposes have been exempted from the Mortmain Acts. — 

The law about superstitious uses and the Statutes of Mortmain have 
been held to be inapplicable to India on the strength of the decision of 
Sir William Grant in Attorney General v. Stuart, in which it was held — 

“that the Statute of Mortmain does not extend to the colonies governed 
by English Law unless it has been expressly introduced there; because it 
had its origin in a policy peculiarly adapted to circumstances of the © 
mother country.” 


46 See also Mayor of Lyons v. The East India Company, 1 Moore 175. 


— 47 Ulpian Fr. XXI, sec. 6, Savignys systems, sec. 88, 
= l West and Buhler, Hindu Law, p. 185. 
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CHAPTER V (Ghosh) 
Temples 


During the Vedic times, offerings made to the various deities were 
placed on the fire which was named Hutaraha or the conveyer of offerings. 
This practice does not seem to have been confined to the Aryan nations, 
among whom the worship of the fire was a common household ceremony, 
but also among some Semitic races. Those stalwart monotheists, the 
Jews, also had burnt offerings. The Rig Veda speaks of the fire as 
“carrying the Homa articles after making them fragrant to the gods” 
(10 M. 15, S. 12). Fire was, thus, the original trustee of all Debuttor. 


It may be noted that in Rome, in pre-Christian ages, dedications 
were made by placing a gift on the altar of a god without the intervention 
of a trust and the offering became Extra Commercium.” 


In ancient Hindu society, when there were no regular trusts or trust 
deeds, in case of the setting’ up of an idol, gifts of lands were usually made 
to priests and other persons, who were necessary for carrying on the 
worship. 


There were sometimes deeds executed, but usually gifts were made 
with libations of water... We have very few copper-plate inscriptions or 
Sashanas showing how endowments were made in ancient times. The 
ceremonies of Sankalpa and Pratishtha had to be performed for the 
setting up of the idol and the temple. 


Dedication of a temple, what it implied and included.—According to 
the texts, the establishment of a temple of a god required an Acharya 
or a learned priest for the worship of the god, four Japakas or reciters 
of mantras for the door and one for the garbha or the inner temple. 
They also speak of the appointment of a murtidhars or image-bearers. 
From very ancient times we have mention of songs and dances in connec- 
tion with temples. Indeed, in all ancient temples in historical times 
there was a dancing hall and dancing girls were attached to them. There 
were cooks and other servants for preparing the food for the god. There 
were also other paricharakas or shevakas, who had to perform various 
services in the temple and for the worship of the idol. The head of the 
family had to supply the articles of worship, and in millions of Hindu 
families the worship of the god is daily carried on without a trust. Indeed, 
the ideal of the shebait and trustee is a modern one. 


- History of religious institutions——We next come to endowments in 
favour of religious imstitutions. From very ancient times a ceremony 


called the Chaturmasya has been in vogue among Hindus. The Sanyasis 


of pre-Buddha times had also a custom of staying in some place of shelter 
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during the rainy season, but we have no record of any residence built 
for them. It was during the latter part of the life of Buddha that regular 
monasteries began to be built. The history of such monasteries is 
described by Dr. H. Kern.’ 

Buddhist Viharas.—The retreat during the rainy season—the 
Vassavasa or Vassa (Sanskrit Varsika, Vassopanayika)}—was instituted in 
imitation of the same institution with the tularadon sects. During that 
time the monks are forbidden to travel, and have to arrange for them- 
selves places to live in. There are two periods for entering upon Vassa, 
Vassapanayika, a longer and a shorter one, the former beginning at full 
moon of Asadha ; the latter one month later, both ending with the full 
moon of Kartika. With the Northern Buddhists, the usual period of 
retreat was three months from the first of Kartika, 


The term Vihara does not only denote a monastery, but frequently 
a temple, a striking instance of which is afforded by a passage in Huen 
Thsang’s travels, and it is so understood in Ceylon also, where the word 
is more generally applied to the place where worship is conducted, whilst 
the dwelling of a monk is called a Panneasala. The most unambiguous, 
if not the most common term for a monastery is Sangharama. Undoubtedly, 
every great monastery had a Vihara or temple annexed to it. We know this 
with certainty of Nalanda and Sarnath near Benares. 


Hindu Mutts.—The modern Mutts were all founded on the pattern 
of Buddhist monasteries. There were ascetics before and after Buddhism, 
and they had Mutts also. But only the Buddhist Viharas were regular 
monasteries guided by elaborate disciplinary rules contained in the 
scriptures called the Vinaya. The first regular Hindu Mutts were 
founded by Sankaracharya on the pattern of the Buddhist Viharas of 
South India, but the Vinaya scriptures had no place in them. Gifts of 
land and money were made to those monasteries by princes and other 
wealthy persons. The gifts were made to the head of the establishment 
Mohunt or Adhicary, without any express words of trust. The gift of 
Jetavana and the Vihara of Rajagriha, made to and accepted by Buddha 
were probably the first endowments in India. Later on, Mutts were 
generally founded in the following manner : 


An itinerant Sanyasi by his reputation for sanctity would obtain 
gifts from wealthy persons and establish a monastery. In course of time 
property would be accumulated and a number of Chelas procured, making 
a large Mutt. But sometimes Sanyasis acquired wealth by trading or 
agriculture or money-lending and established monasteries. As a matter 
of fact, gifts are usually made to a Sanyasi or Mohunt personally in 
recognition of his sanctity. But Sanyasis never arrogated to themselves 
the right to hold property in their personal capacity. On principle they 


2 Dr. H. Kern, Encyclopaedia of Indo-Arya Research. — 
M; HLRCT—36 
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can hold no property. Thus, all properties given to a Sanyasi belong to 
the Mutt to which he belongs. But his right to dispose of it in any way 
he likes, except for his own worldly advantage or personal enjoyment, 
is undoubted. It would thus follow that the right to nominate his 
successor as a rule existed with a Mohunt. This is a matter with which 
I shall deal hereafter. 

During Vedic times all offerings to the gods were burnt on the altar. 
The sacrificial priests’ fee or Dakshina was taken by the officiating priest. 
Brahmins could properly accept such gifts by way of Pratigraha, The 
idea mext became prevalent that all gifts made to the gods was made for 
the Brahmins. The principle of law that in gift there must be a donor, 
a thing to be given and a living person to accept it and that without the 
acceptance of ‘the gift by a living entity, the gift was not complete, is a 
modern one. It could have no application in Vedic times or ever in 
Buddhistic times. 

The late Mr. Mandlik in the Appendix to his Vyavahara Mayukha 
has given a succint description of the Shastrik modes of dedication in 
Utsarga or renunciation of property in gifts and in Pratishta or establish- 
ment of temples, images and the like, as followed in the Bombay 
Presidency. 

Raghunandan describes the ceremony of Pranpratista of images by 
which they are supposed to be made imbued with the life of the gods 
whom they represent. 

It was for some time thought that only the Pranpratistha ceremony 
made a god a living entity in whose favour a dedication could be made 
and until an idol was set up and its Pranpratista was made the endow- 
ment was not valid.” 

It has been finally decided by a Full Bench of the Calcutta High 
Court that there can be an endowment even when the idol has not been 
set up.* 

When there is Utsarga or renunciation the donor divests himself 
absolutely of his property. Indeed strict Hindus consider that when a 
tank is dedicated, the donor is not entitled even to use its water, though 
there are some who are of opinion that as the dedication is for the benefit 
of all living beings, the donor is not excluded. However, the principle 
is quite clear that when a dedication of a religious or charitable endow- 
ment is made, the donor and his family completely renounce all secular 
interests in the property and should not enjoy any part of the profits. 
The practice of creating Debutter for the benefit of one’s descendants 


3 Upendra Lal v. Hem Chunder, I.L.R. 25 Cal. 404; Rajomoy v. Troilukho 
=~ - Mohinee, I.L.R. 29 Cal. 260; Nogendra v. Raja Benoy, 7 C.W.N. 121; 
Doorga v. Sheo, LL.R. 7 Cal. 278. 


4 Bhupati v. Ram Lal, (1910) LL.R. 37 Cal. 128. 
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who enjoy the profits as managers and trustees is wholly against Hindu 
Law and can be supported only on the ground of an un-Hindu and 
immoral practice. 


Temples and Mutts constitute important species of endowments. 
Religious offices are hereditary. Pandas and married high priests are 
examples of religious offices. Religious endowments like Inams and 
Vatans furnish later examples. 

Since the right to worship in a temple is a civil right, it can be the 
subject matter of a civil suit. 

Right of a shebait to preserve order in the institution is recognised. 
He has the right of exclusion also. Imposition of fee is, however, illegal. 
His power over the image is defined in law. Position of Pujaries, here- 
ditary claims in temple, and right to offerings—all are matters regulated 
by custom. 


As to the character of interest of shebaits and Pujaries and the right 
of alienation of gifts made to priests, and the invalidity of alienation of 
religious offices, judicial decisions are the primary sources of law. So 
are inalienability of religious endowments, power of Shebait or trustees 
to alienate for legal necessity, and decree against Shebait for damages. 


Right of management is inalienable and indivisible. Arrangements 
between co-sharers are made for convenience. Adverse possession of Palas 
and unjustified mortgage raise questions. 


Effect of endowment.—In order to pass the property in the thing 
endowed from the endower to the idol, it is very necessary that there 
should be an actual and bona fide dedication of the property to the idol. 
After such dedication the idol becomes the proprietor, and the shebait is 
only the manager or trustee. This is very well put by the Privy Council 


in their judgment in the case of Maharanee Shibessonree Debia v. 
Mothooranath Acharjo.® 


This case, therefore, is clear authority for the proposition that 
ordinarily a shebait cannot give permanent leases. The same principle had 
been laid down by the Calcutta High Court in an earlier case.’ 


The same considerations which restrict the powers of a shebait ın 
granting leases apply with even greater force to restrict his powers of 
alienating the property altogether by sale or gift. See the Privy Council 
case of Prosunno Kumari Debya v. Golab Chand Babu,’ holding that 
“there is no doubt that, as a general rule of Hindu law, property given 


for the maintenance of religious worship and of charities connected with 
it is inalienable.” — 


5 Ghose, P.C.J., Vol.II, page 529. — e ; 
6 Prosunnomayi Dassi, W.R., Sp. No., p. 157. gore 2. ar — 
7 My P.CJ., Vol. II, p. 450. 5i = ae * 
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A shebait, however, in his capacity of manager has the same powers 
as a guardian as the manager of an infant to incur loans for necessary 
purposes, and such loans will bind the idol's estate. 


Reservoir of water so dedicated ceases to be private property, and 
becomes the property of every animated being.—The water of a reservoir 
dedicated ceases to be private property according to the Hindu religious 
idea, and is equally the property, not only of creation. In commenting 
on the text of Katyanana: “He who hires, at a fixed rent, a house, 
A POOL OF WATER, a market place or the like, shall be compelled, in a 
court of justice, to pay the rent of it, until he restores it to the owner”, 
Jagannatha? quotes the observations of the Vivada Ratnakara and the 
Vivada Chintamani that a pool of water in the above passage means “one 
made by another man, and not consecrated, but intended for use in this 
world ;” and further proceeds to add the logical conclusion that “it 
appears therefore that no rent should be paid for a consecrated pool to 
him who made it”. 


Difference of opinion between Manu and Yajnavalkya regarding the 
use of water in reservoirs excavated by another-—Manu in his Institutes,“ 
and Apastamba” prohibit a person from bathing in a tank or another 
reservoir excavated by another person, and the former, in a succeeding 
sloka, recommends, resort to natural streams, reservoirs and springs. There 
can be no doubt that, generally speaking, natural water would be more 
clean and healthy than water stores in an artificial excavation. ‘The total 
prohibition of the use of the latter, however, being impracticable, we find 
Yajnavalkya™ directing that one bathing in a reservoir excavated by 
another should first dig out five balls of earth. This rule, if followed, 
would provide an automatic machinery for the perpetual preservation 
of the tank from silting. 


Dedication of tanks—the nagayashti ceremony—the yupa to be of 
a ‘milky-tree’—The ceremonies of dedication and feasting are enjoined 
in the case of all reservoirs. In the case of open reservoirs like tanks, 
etc., a further ceremony has to be performed in the shape of installing a 
large upright pole in the water, which is called the naga-yashti or serpent- 
rod in the later sacred literature. The genesis of this may be traced to 
the yupa or post which has to be provided for every animal sacrifice. In 
“the Matsya Purana,” the yupa for the varuna yajna is prescribed to be 
of a ‘milky-tree’ and three cubits in length or equal in height to the 
worshipper. In the Kapila Pancharatra,” the yupa is directed to be made 


8 Digest, Book III, Chap. I, sec. 2, sl. 101, Madras reprint, Vol. II, p. 50. 
9 Manu IV 201 and IV 203. te 

10 Institutes, Apastamba Il, Adhy, Sl. 5. Bombay edition. 

11 Quoted in Yajnavalkya in comm., Manu, IV, 201. 

12 Quoted in /Jlashyootsragatvam page 509. . 

13 Quoted in Jlashyootsragatvam page 509. 
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‘in the shape like a serpent’ to be worshipped with the text 
yupabriksha, etc., and with cloth and the like, and afterwards moved. 
The quotation made by Raghunandan stops short here, and does not 
disclose where the yupa is to be moved to. But at any rate, the recogni- 
tion of the serpent-shape is a distinct step in the evolution, and it is also 
noteworthy that in the concluding part of the passage, the post is called 
yashti rod. The serpent so introduced is supposed to be the special 
guardian of the reservoir, and so we have in the same work“ directions 
for an augury as to the particular naga (serpent) who is to be such 
guardian. 


Reservoir of water so dedicated ceases to be private property, and 
becomes the property of every animated being.—The water of a reservoir 
so dedicated ceases to be private property according to the Hindu reli- 
gious idea, and is equaly the property, not only of every human being 
but of every animated being in creation. In commenting on the text of 
Katyanana : “He who hires, at a fixed rent, a house, A POOL OF WATER, 
a market place or the like, shall be compelled, in a court of justice, to 
pay the rent of it until he restores it to the owner.” Jagannatha“ quotes 
the observations of the Vivada Ratnakara and the Vivada Chintamani 
that a pool of water in the above passage means “one made by another 
man, and not consecrated, but intended for use in this world;” and 
further proceeds to add the logical conclusion that “it appears therefore 
that no rent should be paid for a consecrated pool to him who made it.” 


CHAPTER VI (Ghosh) 
Religious Institutions 


There is no trace of the existence of religious institutions during the 
Vedic times. 


It however before the Persian and the Indian Aryans parted company, 
the caste of Atharvans or priests, who lived by reciting charms, incanta- 
tions, and Mantras had been formed. The necessity of having many 
priests- for the performance of yajnas probably led to the perpetuation 
and increased exclusiveness of the class of priests who were called 
Brahmins in India. This led to the Schools of Brahmins. But even then, 


we do not find any mention of Sanyasis. 


i? 
The Asrama of the Brahmachari or the student, however, must. ages 


been very popular, as otherwise the Schools could not have existed. 
There were also many Banaprasthas and Yatis. There were also lifelong, 
Brahmacharis. These were the true Sanyasis. — 


However that may be, before the time of Buddha, the. wanderers, _ 


— 


14 Quoted in wayartieattaca page 510. 7 E hA eg -D 


15 Digest, Book III, Chap. I, sec. 2, sl. 101, Madras reprint, Val. Il, page 50. ET EF 
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Paribrajakas as they were called, existed. They were without home, wife 
Or mistress, the proud contemners of the joys and pains of this world 
and of the next, the philosophers who taught the impremanence of all 
things and searched after a condition of changeless joy. 


Among Aryan Indians, the ideals of life that prevailed led to the 
austerities being looked upon in a different light. The growth of 
pantheism desposited the millions of gods of their glory and it was thought 
that a mere man might become greater than the gods by extraordinary 
self-mortification. 

The word “tapas” we find mentioned in the Rig Veda. It was 
considered better than sacrifices. The Aiterya Brahmana, (Ch. XI. 6-4), 
says : 

“Heaven is established on the air, the air on the earth, the earth on 
the waters, the waters on truth, the truth on the mystic lore of the 
sacrifice, and that on tapas.” 

Hindu society considered all Sanyasis, who were not Vanaprasthas 
or Yatis, as outside the plate of orthodoxy, till the time of Sankara, one 
of whose principal achievements was the defeat of Mandana Misra, the 
savant, and the champion of orthodoxy, who maintained that no one 
could be Sanyasi who had not passed through the stage of the life of the 
married householder. Nevertheless, these wanderers, whether they came 
from outside India, like the Yogis (a wandering caste) and Gypsies, or 
not, in Buddha's time they existed in numbers, practising strange austeri- 
ties—those that held up the hand or stood on one leg, the pluckers out 
of hair and beard the bed-of-spikemen or those clad in dust or ashes,” 
those with long nails, the Dirghanakhas, the ochre-clad naked persons or 
the Kukkuravatiko, who behaved like dogs.” 


These pre-Buddha wanderers were all magicians. People have got a 
superstitious dread and reverence of all medicine-men and fanatics, who 
practise self-torture magic, divination and the like. It is probable that 
they had possessed the popular mind. Buddha’s great law was a 
protest against all magic and reversion to pure philosophy. Magic had 
destroyed worship. The Buddhist Arhats were supposed to be possessors 
of the most extraordinary magical powers, but they stood against them. 
That was their position. Buddhism in its purity and in the days of its 
pristine glory abhorred magic and inculcated purity and true philosophy. 
Buddhist Bhikkus, when they fell from their high estate, became magi- 
cians again. In mediaeval times Buddhist Bhikkus and Bhikkunis are 
described in the Sanskrit dramas as possessors of magical powers. 


The lone wanderer has a great temptation to earn his living by 
divination, charms and medicines. Buddha’s Sangha was well-calculated 


16 Rhys Davids’ Dialogues of the Buddha, I., pp. 226-232. 
17 M. I. 387. 2: 
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to prevent all these practices. The Viharas were like great colleges and 
monasteries of monks. Buddhism is based upon the three gems, the 
Triratnas, the Buddha, the Sangha or the congregation and the Dharma 
or the discipline and Philosophy of Buddha. 


Buddhist rule of monks.—Let us now go to Buddha’s rules of Vinaya. 
A person above the age of 20 years (or 15 years, according to some,” who 
has not a eunuch, a hermaphrodite, devoid of a limb, a leper, consumptive 
or epileptic,’? could be Bhikshu. “The ceremony of becoming a Bhikshu 
was called Pabbagga (Pali) or Prabrajya (Sanskrit). It is thus described : 
“Let him first have his hair and braid cut off, let him put on yellow robes, 
let him salute the feet of the assembled Bhikshus ; let him raise his joined 
hands and say: ‘I take my refuge in Buddha, I take my refuge in Dharma, 
I take my refuge in Sangha.”*” The consent of the entire body of the 
Bhikshus at a meeting for the purpose had to be obtained and the 
Upasampada was conferred by the Sangha. Every Bhikshu had to 
attach himself to a Guru or teacher, who was called Acharya or Upadhyaya, 
he being called the teacher’s Sardhabiharika or fellow dweller in the 
monastery or Antebashika or disciple.“ No one could take a disciple 
who had not been Bhikshu for ten years. 


Buddhist system.—The system followed in the Buddhist monasteries 
was the following. There was a head of every establishment called the 
Acharya. There was a line of great teachers, beginning with Buddha, 
well-known to the ancient Buddhist world. They were the chief of all 
Buddhists. But every establishment had its own Acharya, who in the 
early days of Buddhism could only be one, who was pre-eminent among 
his fellow monks by his age, learning and sanctity. “There was no voting 
in the election of a superior. There was generally nomination by the 
superior of his successor. For examples Buddha. nominated Kasaypa to 
be his successor. 


Buddhist Viharas inalienable-——As to the property of the monaste- 
ries, the Buddhistic Vinaya lays down that the following things are 
untransferable and indivisible: “An Arama (the monastery and immoy- 
able property appertaining to it), a Vihara, bed, chair, bolster, pillow, 


brass, vessels, razor, axe, hatchet, hoe, spade and crockery.’™ If the 
property of a Hindu Mutt is also untransferable and indivisible is also 


beyond dispute. Buddha’s rule was perhaps the origin of the rule 
prohibiting transfer or division of a Hindu Mutt. 


In course of time, Tantrikism got hold over Buddhism, and | secret 


18 Mahavagga 1-49-5. eek ore 


19 Mahavagga 1-60. 

20 Mahavagga 1-28-5. oF 
21 Mahavagga 1-28-5. 

22 Mahabagga 1-28-4. 

23 Kullavagga VI. 15. 
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practices superseded public confessions, the Pratimoksha and the Vinaya. 
The Jatilas or Sanyasis with the braided hair had not disappeared altoge- 
ther before the shaven monks. They wandered over the land, dreaded 
and sought by all for the mystic power supposed to be possessed by 
them. When Buddhist monks took to mystic practices, the Jatilas 
regained their position in society. 

Sankara.—About the 8th century A.D. a young Deccan* Brahmin of 
extraordinary intellect and learning joined the ranks of the ochre-clad 
austere Dandis (learned Brahmins leading a pure ascetic life). He 
wrote learned commentaries on the Vedanta Sutra and the Upanishads 
and went about preaching his Vedantist doctrines, defeating in argument 
every one who venturned to question his position—Hindus and Buddhists. 
The pre-eminence of Buddhist monks for subtle argument was lost for 
ever. The chief of the Mimansists, Mandana Misra, assailed Sankara 
on the ground that the Smritis recognised no Sanyasis who had not 
passed through the married state, but he was defeated and joined the ranks 
of Sankara’s disciples under the name of Sureswara. Sanyasis eminent 
for their learning flocked round Sankara. He had the Buddhist estab- 
lishments before him and established monasteries, called Mutts, on their 
model. His object was that these places should be great seats of learning 
where Sanyasis could get a place of abode and food and clothing and 
cultivate Vedantic philosophy in peace. 

Sankara’s orders.—According to a treatise called Sanyasagra- 
bansa Paddhati (also by one Sankaracharya), Sankara had four principal 
disciples : Swarupa or Biswarupa, Padmacharya, Trotaka and Prithwi- 
dhara. These were placed in charge of the four first principal Maths. 
They had disciples, who again formed themselves into ten orders of the 
present day Sanyasis called Dasnami Mahapurushes.* Swarupa’s Muth 
was the Sharada Math of Dwarka and his disciples were called Tirtha 
and Asrama, who instituted orders of those names. Padmapada’s Math 
was Bhogvardha Math of Puri and his disciples and their orders were 
Bana and Aranya; Trotaka’s Math was Joti Math or Badrinath and his 
disciples and orders were Giri, Parvata and Sagara. Prithwidhara’s Math 
was Sringeri or Sringagiri on the Tungabhadra and his disciples and 
orders were Saraswati, Bharati and Puri. 


I have described to you the Saiva Sanyasis. The Vaishnava Sanyasis, 
who are called Vairagis, also have Maths in imitation and on the model 
of Sankara’s Maths. The Vaishnavas have four sects, Ramanuja or 
Sri Sampradayis, Vallabhacharis or Rudra Sampradayis, Madhvacharis or 
Brahma Sampradayis and Nimavats or Sanakadi Sampradayis. 


24 The word used by Ghosh is “Deccan” (page 241)---Ed. 

= 25 Trotaka or Totaka was known as Giri. See Sankara Digbijaya, II Ch. 67. 
- Prithwidhara was probably another name of Sureswara; and — was 
probably the same as Hastamalaka. : 
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The Ramanuja Sanyasis are mostly Brahman Dandis. They are very 
numerous in Southern and Northern India. ‘Their original seat is at 
Sri Rangha on the Kaveri. 

The Ramanandis are a branch of the Ramanuja sect. By their 
number and influence, they predominate the whole of Northern India. 
They have large Maths and Akharas and lay members and celibate 
members. The Maths consist wholly of celibate members. They call 
themselves Dases, i.e., servants of the Lord Rama. ‘They take in Sudras 
and low-castemen among them. ‘Their principal seat is now at Ayodhya. 

Kabirpanthis, who took Muhammadans in their rank, are an off- 
shoot of the Ramanandis. They have got large establishments in 
Northern India. Dadupanthis, another large sect, proceeded from the 
Ramanandis. Nanakapanthis, who include the Sikhs, also may, in some 
sense, be considered as of the same class. Many of the Mohants of the 
Kabir Sahi and Nanak Sahi sects are celibates, but celibacy is not indis- 
pensable. Some of their establishments are called Sangats. The main 
divisions of the Nanakpanthis are the Udasis, Nirmalas, Dhrimalas, 
Ramrais, and Govind Sinhis or Sikhs including Akalis. 


CHAPTER VII (Ghosh) 


Private Endowments 


History of private endowments in India. —When idols came to be 
worshipped, people used to establish family gods for their special benefit. 
Priests and articles of worships and ornaments for these idols were 
necessary. Provisions were made for these purposes, and was considered 
a religious endowment. Provision was also made for the feeding of 
guests and the poor. This form of endowment called Sadabrata was the 
common form of a charitable endowment. | 


There were no deeds of trust or endowment. The descendants of 
the donor, especially in the case of family idols, considered themselves 
bound to maintain their worship. But the property set apart for the 
worship was (not infrequently) considered as family property. The 
descendants of the donor used to perform the worship in turns. The 
family god was considered the most valuable asset of the family. But it 
was not unusual that a certain property was considered as dedicated tor 
the worship. This was considered Debutter or belong to the god. But 
every heir of the donor considered himself entitled to its possession- 
according to his share, regarding himself as one of the custodians or 
trustees for the worship of the god. With the introduction of English | 
forms of endowments, when such endowments were created, it became 
usual to have deeds of endowments appointing trustees and defining the 
object of trust and laying down rules for the devolution of the trust. 
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Ancient Debutter property was allowed by the British Government to be 
revenue-free and were entered in the Collector’s register as Debutter in 
the names of the heirs of the original donor as trustees for the gods. 


Buddhist endowments.—During the period of the prevalence of 
Buddhism, the family character of these endowments became out of place. 
Valuable gifts in land and buildings were made to Buddhist Sangharamas 
and Colleges of Bhikkus and Bhikkunis. They were irrevocabiec gifts to 
the Sangha or the congregation of monks with which the family had no 
concern. When Shankara and other Hindu asceties founded monas- 
teries or Maths on the model of the Buddhist Viharas, it became usual 
for pious Hindus to make gifts of land and other property to them and 
his family had no connection with them. These were not private 
endowments, but public endowments which did not revert to the donor's 
heirs on failure of the objects of the trust. 

Origin of public temples.—Kings and subordinate princes had also 
properties set apart for the service in state temples and state charities. 
Kautilya tells us there were special officers for the supervision of these 
endowments. They were seldom disturbed by succeeding kings of the 
family, except when they changed their religion. But the King had 
absolute power over them, though the Smritis laid down dire penalties 
given to Brahmins and gods. When, however, these kingdoms were 
destroyed, the conquerors did not always respect these endowments ; but 
in many cases the conquering kings of Hindus kept up the religious and 
charitable institutions of their predecessors. The Muhammadans by the 
imperative injunctions of the Koran could not recognise idol-worship 
and endowments for the purpose. But in Muhammadan times, those 
temples that were not destroyed were kept up by the worshipping priests 
with the offerings of devout Hindus of the neighbourhood and in case of the 
great shrines with the offerings of the Hindus of all parts of India. 
These are the public temples of the present day. | 


Incidents of family Debutter.—We have seen before that in ancient 
times the practice in creating Debutters was to dedicate the property 
according: to the rules of the Smritis to an idol and to leave the manage- 
ment to the family. The Privy Council rightly held® that it is more 
consonant with the genius and spirit of Hindu Law and usage that 
endowments of this kind should be made to a family by whose members 
in succession the worship might be performed than to an individual who 
might sell or give them to a stranger. The Privy Council meant that the 
management should vest in the family. In ancient times when a dedication 
was made it was absolute and irrevocable and the family could make no 
profit out of it without incurring the grave sin of misappropriating the pro- 
perty of the gods. There could then be no intention to reserve a large bene- 


26 Collector Moorshidabad v. Ranee Shibessaree, 18 W.R. 221 (P.C.). 
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ficial interest undisposed of which remained in the family. The judgments 
of the British Indian Courts and of the Privy Council which have estab- 
lished a different rule are certainly against Hindu Law and custom. But 
the evil custom has recently prevailed of pious Hindus making dedi- 
cations with the object of providing for their descendants in perpetuity 
and a dedication of property for the worship of the family gods now 
usually carries with it a generous provision for the descendants who 
according to the Privy Council get a large beneficial interest.” We have 
seen before how many ancient families have lost all their secular property 
and are living in splendour on the profits of Debutter property. The 
custom is wholly sinful according to Hindu Law. But it has been 
recognized by our courts and now it is settled law that a donor can make 
a religious or charitable endowment and make his house and properties 
impartible and inalienable by leaving an interest to his descendants which 
can enable them to live in the family dwelling house and enjoy a 
reasonable part of the profits as remuneration for their services as 
Shebaits. But who is to control the expenditure ? The result is that 
the major portion of the income is appropriated by the heirs of the donor 
to their own individual use. 


Palas family arrangement.—The division of the right of management 
as if it were heritable property has been recognised by courts, whether 
the entire property was completely dedicated or there was merely a trust 
or charge for religious and charitable purposes, and it has been even held 
that it is the duty of the court to define the share of a member and the 
precise period for which he is entitled to manage the property and receive 
the profits and carry on the worship.* This applies in case of private 
endowments even when there is no beneficial interest in the family. 

As regards the property the manager is in the position of a trustee. 
But as regards the service of a temple and the duties that appertain to 
it, the manager is rather in the position of the holder of an office or 
dignity which may have been originally conferred on a single individual 


but which in course of time has become vested by descent in more than 


one person. In such a case in order to avoid contusion or an unseemly 


scramble, it is not unusual to arrange among themselves for the due execu- | 
tion of the functions belonging to the office in turn or in settled order — 


or sequence. There is no breach of trust in such an arrangement nor any 


delegation of the duties of a trustee. When the office of a manager of | 


a temple founded by a person is hereditary in his family the office 


generally devolves on the male descendants. The court is bound to give 


effect to an arrangement of management by turns which was given effect 
to and was unbroken usage of the family. The arrangement of manage- 
27 Radha Jeebun Mustafee v. Taramonee, 12 Mome 340. nA —— NE 
28 19 W.R. 28, 13 Bom. 548, 22 W.R. 487, 29 Bom. 495. - 
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ment by turns is perfectly proper arrangement conducting to due and 
orderly execution of the office and one which the court would sanction if 
its authority be invoked. Such an arrangement cannot be regarded as 
merely “temporary? or precarious.” “It must hold good until altered 
by court or superseded by a new scheme effected with the concurrence of all 
parties interested.” ®™ 


Partibility.—As regards public temples, the properties dedicated to 
them cannot be divided, as they belong to the deity and their manage- 
ment must be in a single hand. In most temples the High Priest is the 
manager and his office is impartible. But the case of holders of offices 
is different. 

The distinction between three kinds of Debutter described before 
has not been properly appreciated in many cases. (|) Where the entire 
property is absolutely dedicated, partition scems to be out of place, but 
it has been allowed by our courts when the heirs are hereditary Shebaits. 
In such cases the property can never be alienated or sold in execution. 
(2) In the second class of Debutter, the property is dedicated absolutely 
to the deity, but it is burdened with a trust to the extent of a small 
portion of the profits for the maintenance of the heirs on the pretext of 
their remuneration as Shebaits. Such Debutter also has been held to be 
inalienable. (3) In the third description of Debutter the property really 
belongs to the heirs subject to a charge for expenses of the Sheba and the 
interest of a Shebait may be sold subject to the conditions laid down by 
the Privy Council in the case of Asutosh Dutt v. Doorgad Charan mentioned 
before. 


Desire of donors to prevent interference.—There are many donors 
who desire to establish public temples, but would not allow the public 
to interfere. In a Madras case,” a person dedicated by deed a Siva temple 
for public worship of Hindus and established certain charities but added 
a provision that the public shall have no vested or other interest in the 
charities or trust property. Sir Subramania Ayyar J. held that the 
dedication as a public endowment was good and the qualification added 
to it was only intended to avoid unnecessary litigation and to guard 
against mere worshippers starting legal actions and might be ineffectual 
but did not make the trust invalid. 


- This view was reversed on appeal and it was held — when the 
f deed declared in terms that the charities were private charities, they could 
not be considered as public and that the trust, if any, could be put an 
enr ARA paemibers: ety thet Lany ak the donor.” 
3 the particular c ES, A 
math Chetty v . Muragappa Chetty, 29 Mad. 283 (P.C). — F 
aral; in dealing the various categories are not in Ghose, page 287 (Ed). 
P Lakshmi Dass, LLR., 29 Mad. 1. 
Das. v. Rooplal, IL.R. 30 Mad. 175. 5 RSS — 
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This brings us to a very difficult question. Can private endowments 
be put an end to or their character materially altered by the family of 
the donor? It is settled law that a valid endowment, public or private, 
is incapable of alienation. The office of Shebait is also inalienable and 
cannot be transferred intervivos or by will.* In cases where the trust 
is not absolute or the expenses of the worship of an idol or a charity are 
merely a charge on the family property in which the interest of an heir 
can be alienable, the charge remains good notwithstanding the transfer 
as we have seen above. 


It has been correctly held that misappropriation of the profits of 
Debutter by all the members of the family cannot make it secular private 
property. It has also been held that a partition by all the members of 
a family cannot make Debutter secular property.” 


It has, however, been held that in respect of Debutter “the consensus 
of the whole family might give the estate another direction.”” It has 
also been held that the gift of an idol and its property by the members 
of the family, to whom it belongs, to another family for the purpose of 
carrying on the worship, if made for the benefit of the idol, is valid.” 
Recent decisions go to establish that properties at one time Debutter may 
by the common consent of the whole family cease to be so and become 
secular private property.” 


CHAPTER VIII (Ghosh) 
The Office of the Trustee, Shebait, Mohunt etc., and their Power 


Under the Hindu Law, we have to deal with the nature of the office 
of the Shebait, the Mahant and other Paricharaka attached to temples 
and Muths, as also of the ordinary trustee appointed under a modern 
deed creating an endowment. The Shebait is strictly a trustee for carrying 
on the worship of a deity. Literally, the word means a person in whom 
the service of a deity is vested. Sheba means service. Shebait means an 
officer to whom the service of a deity and the management of his property 
are vested. It has been considered that the Shebait is the manager of a 
deity® or his guardian.“ When these ideas should have found favour 


34 Nitrodbarani v. Shiv Das, I.L.R. 36 Cal. 976. : —— 
35 Mahadeb Chandra v. Sarat Kumary, 15 C.W.N. 126. ; A 
36 Dharmada Mandal v. Goshta Behary Mandal, 16 C.W.N. 22. — 
37 Bhabatariny v. Behary, 10 1.C. 399; Dharmadas v. Gostebehary, 16 C.W.N. 29 29 
Bissen v. Nadi, 15 Cal. 329 P.C.; Ramkrishna v. Padma, 2 ee 438 targ 


38 Juggutmohinee v. Sookhumonee, 17 W.R. Al P Gi paka wé — 

39 Nagar Damodhara v. Ramappaya, 25 I.C. 379; Mutta Nadan ¥. Shindoogotha, 
17- LG; 79: 

40 Buggobutty v. Gooroo Prosonno, 25 Cal. 132. — — a 


41 Kunwar Doorga v. Ram Chunder, 2 Cal. 341, ae ee > ee 
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with modern text-writers*® and judges, it is difficult to conceive. ‘There 
are no doubt certain features which distinguish the position of a Shebail 
from that of an ordinary trustee and that of a Mohunt from that of the 
superior of a Christian church or the Mutwalli of a Muhammadan 
mosque. But there is an essential similarity. There are these distin- 
guishing features in a Hindu temple, namely, offerings of food, clothes, 
ornaments, flowers and scents have to be made to the deity and daily 
worship has to be performed through a poojari Brahmin, and the gift is 
nominally to the deity. Thus there is every appearance of a gift to a 
person. But the holding of a particular piece of land by a deity is only 
a make-believe. A Hindu however superstitious knows that the land 
is to be held in reality by the Shebait in trust for the worship of the 
deity. It will serve no good purpose to base rules of law on fictitious 
ideas. But inasmuch as very frequently the Shebait or Mohunt has 2 
personal interest, i.e., can spend and does spend a large portion of the 
profits for his own pleasure he cannot be considered strictly a trustee. 
But when there is a bare trust carrying no beneficial and heritable interest 
he may be considered a trustee but not a trustee for a specific purpose, as 
the purpose very often has no specific character. The simple rule is that 
the Shebait is an ordinary trustee for the purpose of keeping upa worship 
for all time. The law recognizes such a trust and makes the rule of 
perpetuities inapplicable to it, so far as it is necessary for giving effect 
to the trust. In a recent case on the question the Privy Council has 
rightly laid down that both in respect to public and private religious 
endowments, the Shebait, Mohunt or Manager “is by virtue of his office 
the administrator of the property” but “as regards the service of a temple 
and the duties that appertain to it is rather in the position of a holder 
of an office or dignity and “as regards the property is in the position of 
a trusfee.”“ 

The office of the Mahant is very different from that of the Shebait 
of an idol. He is the superior of a monastery and his position has been 
supposed by some judges to be similar to that of the abbot of a Christian 
monastery. After Christianity had become the religion of the old Roman 
Empire, “dedications for particular churches or for the foundations of 
_ churches and religious and charitable institutions were much encouraged.” 
The officials of the church were empowered specially to watch over the 
administration of the funds and estates thus dedicated to pious uses, 
“but the immediate beneficiary was conceived as a personified realisation 





_ of the church, hospital or fund for ransoming prisoners from captivity.” 





| — Rector of a church was caves in England, as Blackstone“ tells us, 
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a person, “persona ecclesiae, that is one that hath lawful possession of a 
parochial church. He was called a person because by his person, the 
church which is an invisible body is represented.” The superior of a 
church or monastery is liable to be removed by the head of the church, 
whereas the Mahant is responsible to no superior. 


Most Mahants claim that they are responsible to nobody. Of course, 
they set up claims, like Dalai Lamas, who are supposed to be incarnations 
of Avolokiteswara. All Mahants of the Sankara's four Maths call them- 
selves Sankaracharya, who was supposed to be an incarnation of Shiva, 
who again, some consider, was called by Buddhists Avolokiteswara or 
Manjusri. Again, a Mahant assumes the position of the Tantrika Guru 
or spiritual guide, who has the right to the implicit obedience of his 
disciples. All these claims may be conceded. But then he must be a 
Yati of Sankara’s type, one learned and an abstainer from all worldly 
pleasures and free from desires of all kinds—a man whose sole occupation 
is the acquisition of true knowledge and to whom life has no pleasures, 
death no terrors, heaven no temptations, whose mind is like a mirror in 
which is reflected pleasure and pain, heaven and hell, withont affecting 
it in the least. But if he stands upon this position he must also bear 
the necessary burden and that is that the slightest incontinence of itself 
removes him from the ranks of Yatis and reduces him to the condition 
of a slave. He cannot be the owner of any property or take any worldly 
honour or title, or spend any money on himself. His property consists 
in his waterpot and two pieces of lion-cloth and books. A Mahant who 
so conducts himself that he can no longer be regarded as a Yati, ceases, 
ipso facto from being a Mahant. He may be a manager or Karbari but 
can never be a Mahant, an incarnation of Sankaracharya. 


Privy Council on the position of the Mahant.—The whole law on 
the position of a Mahant or Mathadipathi or Pandara Sannadhi has been 
recently reviewed by the Privy Council. The Math in question was not 
strictly a religious institution of the type established by Sankara. It was 
contended in that “the endowment was for a specific purpose, i.e., for the 
worship of Gapalakrishnaswami.”” This was rejected on the evidence. 
The courts found that the property was not endowed for the specific 
purpose of the worship of a deity, but was “ordinary Math property dedi- 
cated for the general purposes of the Math. 


mney thus concurred with the first court that there was no “specific 
trust”, which was the foundation of the plaintiffs case. But after 
examining some of the judgments of their own court, they apparently 
felt constrained to hold that the decision of this Board in Ram Prakash 
Das vy. Anand Das had crystalized the law on the ii and ey 
declared the Mahant to be a etrusteer ‘az zig 
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Mahant not a trustee.—From the above review, it would, prima facie 
follow that an alienation by a manager or superior, by whatever name 
called, cannot be treated as the act of a “trustee” to whom property has 
been “conveyed in trust”. Of course, a Hindu or a Muhammadan may 
“convey in trust” a specific property to a particular individual for a 
specific and definite purpose, and place himself expressly in the position 
of a trustee under the English law when the person to whom the legal 
ownership is transferred would become a trustee in the specific sense of 
the term. 


What the Privy Council has decided, and it is submitted with 
respect correctly, is that a Mahant or High Priest or Shebait, is not a 
trustee as understood under the English law to whom property is con- 
veyed or bequeathed in trust for purposes specified in a trust-deed. Where 
such a trust is created, Article 134 of the Limitation Act will apply, but it 
has no application in other cases. The Mahant or Shebait appointed 
under no deed of specific trust is not a trustee of the about description. 
What is he be then? Is he the owner of the Property ? What are his 
rights and obligations ? If he is not a trustee how is it possible to avoid 
the ordinary 12 years, bar of limitation? The Privy Council has got 
over the difficulty by the application of the supposed rule laid down by 
the courts that dispositions of property by a Mohant enure for his life- 
time. But the same tribunal in an earlier case laid down clearly that a 
Mahant has no life interest. The true position seems to be that a Mohant 
or a Shebait is a person who has no personal interest of any kind. But 
under Hindu law and custom he is the custodian and administrator of 
the property and superintendent and sometimes the chief priest having 
full power for carrying on the worship of a god or a charity subject to 
customary rights of others connected with a Math or shrine. He is like 
the guardian of a minor or like a Hindu widow having all rights to 
manage and rights to sue and to be sued like an ordinary owner. Unlike 
a Hindu widow, however, he has no personal interest but alienees from 
him can have no greater rights than those from a widow. In that sense, 
it may be said that at best the alienations by him can enure for his life- 
time when they are not questioned during his life. We shall presently 
see that it has been decided that they can be so questioned. 


It is a well-known rule of Hindu Law that all endowed property is 
inalienable. It was absolutely inalienable before. But, under the law as 
modified by the British India Courts, the reasonable rule has been laid 
down that it can be partially alienated for indispensable needs of the 
endowment. It has been even laid down that the entire property can be 
-~ alienated or sold for such unavoidable need a proposition to which I find 

great difficulty in acceding, for there can be no justifiable purpose of an 
endowment which may lead to its entire destruction. However that may 
be, the rights and obligations of Mahants, High Priests and Shebaits are 
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well defiend by Hindu Law and costom. All unjustifiable alienations 
by them are void and no title of any kind passes under them. But, 
inasmuch as the God or the Math cannot protect the property without 
a Shebait or Mahant, the God has been fancifully* considered as a 
perpetual minor in order to avoid the rule of limitation. But such a 
supposition is not necessary. Under Hindu Law, the King or the State 
is the protector of dedicated property and when there is no Mahant or 
Shebait or when the latter unjustifiably vacates possession of property 
and lets another into possession the right to it vests in the State and there 
is no limitation. The Privy Council has, therefore, laid down the 
rule of convenience that inasmuch as the State is often ignorant of such 
alienations and further may not be prepared to question such alienations, 
when they are not questioned by a proper person, they should be regarded 
on the same footing as alienations by a Hindu widow carrying only a life- 
interest. 

No life estate in Shebait—It was at one time thought in Bombay and 
Madras that the estates of Shebaits and Mahants and their successors are 
successive life estates.“ But the Privy Council, im a recent case, has 
over ruled those decisions and held® that ‘no distinction can be made 
between the office and the property’ and that there can be no successive 
life estates in such cases. 


CHAPTER IX (Ghosh) 


Shebaits and Mohumnts—Succession 


Succession to Debutter Primogeniture.—Debutter property properly 
speaking is property belonging to a God and is thus not divisible. 
According to strict Hindu Law, the succession to the office of the Shebait, 
when it is hereditary, should be governed by the rule of primogeniture. 
But it has been established by a series of cases that the right of manage- 
ment of family property devoted to charitable or religious purposes vests 
in the entire family and does not devolve according to the rule of 
primogeniture.“ Where no rules had been laid down in the deed about 
the management, it should be held in turns by all the heirs.“ 


All purchases and acquisitions made by a Mahant are always the 
property of the Math. In Madras, it has been held that there is a 
presumption to that effect... It cannot be otherwise, for the Mahant can 


46 The word “fancifully” is used by Ghose (pp. 345-347) Ed. 
47 Trimbak Buwa v. Bhan, I.L.R. 7 Bom. 188. 

48 Gnanasambandha v. Velu, I.L.R. 27 Mad. 63 (P.C.). 

49 I.L.R., 34 Mad. 478. 


50 Nabakishen v. Harris Chunder, 2 Morley; Mittakunth v. Neeranjan, 22 W.R. 


437: Manchharam v. Pranshankar, I.L.R. 6 Bom. 298. 


1 Ramkishore v. Tarathumbul, 12 Mad. L.J. 438; Basdeo Ban v. Ram Saran, 
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have no property of his own. The Oudh Court has rightly held that a 
Mahant can have no property other than the Math property.’ 

Succession of females.—It was considered at one time that only male 
descendants could succeed to priestly offices. But we find now at temples 
and also among ordinary priests that daughter’s sons succeed to such 
offices and widows and daughters take the emoluments attached to the 
office carrying on the duties .by employing other persons. But this is 
carrying the rights of females too far according to Hindu ideas, as a 
female cannot perform the worship of deities.’ 


Whatever might have been the old law, recent decisions have settled 
that females can always succeed to hereditary religious offices unless a 
custom to the contrary is proved.‘ 


Rule in a deed must be consistent with Tagore case.—The devolu- 
tion of the office of Shebait or trustee of a religious or charitable trust is 
regulated by the terms of the deed by which it is created. The rule of 
devolution laid down by a donor should, however, conform to the rules 
laid down in the Tagore case (9 B.L.R. 377) or in Kamalbashinis case 
(23 Cal. 563)” It was held in some cases that persons not in existence 
at the time could not be appointed Shebaits, but since then, by legis- 
lation (Act 15 of 1916), devises to persons unborn have been declared 
to be valid subject to the provisions of secs. 100 and 101 of the Indian 
Succession Act. Advise for a religious endowment at the termination of 
a life estate is valid.: - 


Nomination.—When a Hindu creates an endowment and does not 
provide for the management, he and his heirs after him have the right 
to nominte trustees. But once the nomination has been made, it cannot 
be subsequently revoked by the donor.” The right to appoint a manager 
or superintendent also in such a case remains in the donor and his heirs, 
when there is no inconsistent disposition.* 


Power of court.—The court may appoint trustees in order to prevent 

a failure of trustees or Shebaits or Mohunts. “The court should however 
make the appointment subject to the following rules: (1) it shall have 
piwe gan; to the wishes of the persons: by whom the trust was created ; 
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(2) the court will not appoint a trustee with a view to the “interests of 
some of the persons beneficially interested under the trust in opposition 
to the wishes of the founder or to the interests of the other Cestui que 
trust ; (3) the court in appointing a trustee shall have regard to the 
question whether the appointment will promote or impede the execution 


4 


of the trust.” 


The court cannot administer a trust permanently by a receiver, but 
must appoint a trustee. 


Right of the State.—The idea of the old Hindu jurists was that the 
donor had a sort of right of supervision and protection over endowed 
property. The donor of endowments and those who built public temples 
of worship always claimed certain rights about the preservation, repair 
and proper administration of these temples. Great public temples 
were built by Kings who always exercised the right of appointing the 
Mahants, or supervising the affairs of the temple and of preserving and 
repairing it. When the old Kings passed away, the successors of the 
Mohunts, and the descendants of the Paricharakas or officers of the temple 
and the Pandas or Brahmin priests who officiated at the Poojas of pilgrims 
and very often brought them to the shrine from their native villages, 
claimed the exclusive right to the management of the temple and to the 
offerings made there. The claims were always dependent on the will of 
the King in ancient times and had no legal basis of right for them. Even 
now, the successors of local magnates claim that in religious institution 
founded by their ancestors the appointment of a Shebait or High Priest 
requires their sanction.” 


Buddha laid down the rule that the oldest Bhikshu should be the 
superior, but if he was not learned, the most learned should be appointed 
by election. As a matter of fact, however, a superior always nominated 
his successor. The Buddhistic rule was thus practically that the superior 
was nominated by his predecessor. Nomination was the original rule. 
But even from the beginning, such nomination, if arbitrary, was not 
always respected by the Chelas, who were admitted to have an interest 
in the Math, and when there were no regular courts, the tenure of the 
office of a Mahant was to a great extent dependent on their concurrence. 
Thus the Mahant ordinarily appointed the eldest disciple, or the Chela 
whose appointment would meet with the approval of the congregation 
of Chelas and also of neighbouring Mahants who could interfere in the 
affairs of the Math. This led to the practice of Bhandara or the Sradh 
ceremony of a deceased Mahant in which the Chelas and all the neigh- 
bouring Mahants were invited and feasted and who approved of a 

9 Shital Das Babaji v. Pratap Chandra Sarma, 11 Cal. L.J. 2. 
10 Sethuramaswamiar v. Sri Meruswamiar, 34 Mad. 478: 41 Mad. 206 PG. 
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nomination by investing the nominee with a Chudder or the presentation 
of a cloth in recognition of his office. In recent times the Sanyasis ol 
some establishments sometimes claimed the absolute right of election. 
There are certain Punchaiti Maths, like the Naga Maths at Allahabad 
and Panchaiti Maths of Benares and Harwar, which have Mahants but 
are quite democratic institutions, in which the Sanyasis all claim some 
kind of right and participation in the management.” These Sanyasis 
introduced some sort of election. 


Wilson’s opinion.—Mr. Wilson” thus describes the mode of election 
to Maths: “The Mutts of various districts look up to someone of 
their own order as chief and they all refer to that connected with their 
founder as the common head. Under the presidency, therefore, of the 
Mohunt of that establishment, whatever practicable, and in his absence, 
of some other of acknowledged pre-eminence, the Mohunts off the different 
Mutts assemble, upon the decease of one of their brethren, to elect a 
successor. For this purpose, they examine the chelas of disciples of the 
deceased, the ablest of whom is raised to the vacant situation: should 
none of them be qualified, they choose a Mohunt from the pupils of some 
other teacher, but this is rarely necessary, and unless necessary is never 
had recourse to. The new Mohunt is thus regularly installed and is 
formally invested with the cap, the rosary, the frontal mark or Tika or 
any other monastic insignia by the president of the assembly. Under the 
native Governments—whether Muhammadan or Hindu—the election of 
the superior of one of these establishments was considered as a matter of 
sufficient moment to demand the attention of the Governor of the 
province, who accordingly in person or by his deputy presided at the 
election. At present no interference is exercised by the ruling authorities, 
and rarely by any lay character, although occasionally a Raja or a 
Zemindar to whose liberality the Mutt is indebted or in whose lands it 
is situated assumes the rights of assisting and presiding at the election.” 


“Mr. Wilson’s opinion was the prevailing opinion among English lawyers 


at one time in this century. 
= Different kinds of Maths recognised by courts.—It is thus well recog- 


nized by our courts that there are three descriptions of Maths: (1) The 


_ Maurosi, (2) the Panchaiti, (3) the Hakimi.” It was early held by the 
Privy Council that sometimes there were Mourasi Maths in which 


i succession depended on nomination by the deceased Mahant, election by 





_ neighbouring — Mahants and also appointment to full Mahantship by 


; a = ving the Tika or mark of investiture by the chief benefactor or donor. 


ut the other more important divisions are not generally recognised and 


Hindu Religious, pp. "25-26. 
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The 


principal divisions are the Sankara Maths, the Ramanuja Maths and other 
Vaisnava Maths, Gossavi Maths and the Sudra Saiva Maths. By their 


very constitution they have separate customs. 


except in case of the original 


immediate disciples, there is a great confusion. 


established 


As regards Sankara Maths 
Sankara and his 
A large number of Maths 


have been established by non-descript Sanyasis, who arrogate to them- 
selves the titles of the Sankara’s disciples and call themselyes Dasnamis. 


They have acquired large properties and 


have 


heralds who 


1ecord their genealogies and customs like those of Rajas and Kulins of 


Bengal.” 


In this babel of castes and creeds and customs, our courts have 


rightly laid down that in case of succession the custom of each institution 
to be ascertained. But in all cases there are certain well-established 


has 


rules mentioned above, arising out of the peculiar constitutions of the 


institutions which should be borne 


ascertained. 


Nomination 





general rule in Maths.- 


mind 


customs 


are 


As a rule, the customs prevails 


that the Mahant nominates his succcessor by word of mouth or by will. 


This rule is followed in all Maths except in 


Panchari or elective. But this 


such. 


may be 


are strictly 
subject to conditions of 
confirmation by neighbouring Mahants or by the donor or patron. 


Succession in Maurosi Maths.—in Maurosi Maths the general usage 
in all the provinces is nomination from among Chelas when there are 


Maurosi means hereditary, 27.¢€., 


the succession is 


in the line of 


disciples and spiritual relations according to their nearness in the Sanyasi 


genealogy. 


unless disqualified. Even in the case of 


nomination, 


Sometimes the senior Chela has the right to be nominated 
is understood 


that it should be the nomination, of the fittest, the Guru being the person 


to decide the question, nomination -thus being in reality selection. 


16 
17 
18 


The Mahant can nominate even a junior chela, but he “cannot alter 
the succession by an act of his own in connection with the status under 
which he originally acquired the trust’, and has no power to ignore the 
custom of the institution and to substitute some new mode of appoint- 
ment or to delegate the power of appointment even to the Mahant of a 
superior Math nor can he lay down a rule for his successor to make a 
nomination indicated by him“ neither can he appoint a successor to his 
successor.* 


An appointment or nomination must be made according to the 
custom of an institution and neither a Mahant nor a Shebait can appoint — 
a person not qualified according to custom or the rules of law to perform — 


23 C.W.N. 401. 
11 Moor 428; 23 C.W.N. 401. 


Rajbans Bharati v. Karya Bharti, 8 All L.J. 286. 
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the duties of his office’ nor can an appointment be valid when it is made 
to gain a personal advantage or gain, as by nominating a nephew, or to 
avoid litigation or to avoid a criminal prosecution.” 

A question has sometimes arisen whether a Mahant who is insane 
or incurably deceased or otherwise disqualified can nominate his successor. 
The first question that ought to have been asked is whether such a person 
can continue as a Mahant. Such a person could not be admitted into the 
Sangha under Buddha's rules. But there is nothing to prevent him under 
the Smritis from becoming what is called an Atoor Sanyasi. But I doubt 
very much whether he can be a Guru. 


Period of probation.—In the case of Govind Dass v. Ramsanoy™ the 
opinion was expressed that merely becoming a Chela is not sufficient. 
The disciple must be satsisya or a virtuous pupil in the words of the 
text of Yajnavalka in order to enable him to succeed. In Krishnananda’s 
Tantra Sara the following passage approved by the Pundits of the Sudder 
Court appears: “A year’s residence and association with each other is 
1equired to form the character of a spiritual guide and the pupil. It is 
also enjoined in the Sar Sangraha that a good spiritual guide should put 
his dependent pupil to a year’s probation. A knowledge of the mysteries 
and excellent Sastras should not be imparted to every one without 
distinction. It should be imparted to a well-behaved pupil after a year’s 
probation.” The above opinion in Gobind Dass was approved in a recent 
case by Sir John Stanley, C.J. A senior Chela is entitled to be nomi- 
nated in some Maths.” Indeed, when there are more Chelas than one, 
the eldest generally succeeds. But a junior Chela if he is nominated by 
the last Mahant may succeed in preference to a senior.” 

Preference.—Failing a Chela, a ‘““Gurubhai or other spiritual relation 
may be nominated and failing nomination may be elected by the Sanyasis 
of the institution or by the neighbouring Mahants’’.* 

When there is no nomination, one of the Chelas or nearest spiritual 
relations is ordinarily elected by the Sanyasis of the institution.” When 
there is no Gurubhai, a Bhatija Chela or Nati Chela may succeed. 

A Chela or any other spiritual relation however without nomination 

or election has no right as such to succeed.” _ 


19 Kunja Kaminy Dassi and Nikunja Behary, 22 Cal. L.J. 404. 

20 Kailasan Pillai v. Nataraj Tamberan, 48 I.A. 1. 

21 Gobind Dass v. Ramsanoy Fulton’s, Rep. Vol. 1 p. 217. 

22 Chhaijja Gir v. Dewan Gir, 29 All. 96. 

Sige LC 893; 10-Mad. 375). Lb KC. 335, 43. Cal: 707. 
24 Achyuatund Das v. Jagannath Das, 21 Cal. LJ. 96, 7 C.W.N. 8; Mahant 
— Bhagaban v. Ramprapanna, 22 I.A. 94. 

25 Achyuatnund Das v. Jagannath Das, 21 Cal. L.J. 96, 7 C.W.N. 145. 


A 26 Mahanth Ramji Das v. Lochu, 7 C.W.N. 145; Madhu Das v. Kamta Das, 1 
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Among Vaishnavite sects, the rules of Sankara Maths are applicable 
when the establishments are those of celibates.* The Ramanuja Maths 
are, as a rule, Maths of celibates. But the Ballabhacharya Maths are 
under Gurus who are married men. 

Udipi Maths.—The custom of Udipi Maths is peculiar. The Vaish- 
navas of the Dwaita school of Madhvacharya have eight Maths at Udipi 
called Puttige, Pejawur, Admar, Krishnapur, Kanur, Pullimar, Siroor and 
Sadi. The Mahants are called Paryyaya Swamis, as each of them officiates 
as the High Priest of the chief temples of Krishna at Udipi for two years 
by turns, with powers over the income and expenditure for that period.” 
The heads of the Maths can nominate their successor but such successor 
must be a Brahmana Bala Brahmachari below the age of sixteen. If 
the head dies without nominating, the heads of other Maths make an 
election.” 

In Madras the rule has been laid down that on failure of all other 
customary modes of appointment a successor may be appointed by the 
court as representing the Sovereign when there are no Chelas or other 
spiritual relations from among the Sanyasis of the same order.* 

The Bombay Court” has held that the custom among Gossavis is for 
a Mahant to nominate his successor.® 


In the case of the Ramanandi Math at Dakore, the Bombay High 
Court in these terms laid down the rule of succession: “‘Bairagees are 
not Sanyasis and virtuous pupil cannot succeed (as in the case of Sankara 
Math ascetic Yatis), because the order of Bairagees is not confined to the 
members of the twice-born castes” (see Mitakshara Prayaschitta Tatwa, 
Book II, Ch. IV, Cl. 201). A spiritual brother can be heir only of a hermit 
and not of a Sanyasi whose only heir is his disciple or Chela. When there 
is no Chela among Bairagees, the heads of Mutts ordinarily elect a successor 
from pupils of some other teacher (see replies to questions 39 and so 
relating to Bairagees in Borradaile’s Caste customs in Gujarat). 


Nomination not sufficient——Though nomination is the usual rule, — 


in many Mutts especially in Northern. India such nomination is subject 
to the confirmation of the assembly of Mohunts of the same order of the 
neighbourhood. The Privy Council therefore held in a case of Puri 
Sanyasis, in Northern India that the particular custom of each establish- 


ment had to.be proved and when a Chela appointed by the deceased 


28 Mahant Ramji Das v. Lachu Das, 7 C.W.N. 145; Bhagban v. Ramanuj, 22 


Cal. 843 (P.C.). 
29 Kasim Saiba v. Sudhindra Tirtha Swami, I.L.R. 18 Mad. 359. j 
30 Vidyapurna Tirtha v. Vidyanidhi, I.L.R. 27 Mad. 435 38 I.C. 222. —* 
31 Vidyapurna v. Vidynadha, 27 Mad. 435. — 
32 Ghose does not mention whether it is a High Court (Ed). 
33 Steele’s Law of Castes and Customs. — Be 3 
34 Sadhuram Das v. Baldeodasyl, I.L.R. 39 sank 168. Ee ee Ee 
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Mohunt could not prove the custom that such appointment was sufficient 
when it was not confirmed by the Sanyasis of his sect, he must fail.” But 
it is submitted that when the custom of nomination is proved, the custom 
of confirmation by neighbouring Mohunts should be proved by the party 
alleging it. 

Punchait Mutts.—We now proceed to consider Panchaiti Mutts. 
Naga Mutts of Allahabad and the Panchaiti Mutts of Benares and some 
other Mutts have Mohunts but are quite democratic institutions where 
the custom of election prevails.” 

Custom of Gosavis.—Gosavis or Gossains are of two kinds. They 
are either Saiva or Vaishnava. The Saiva Gossains call themselves Das- 
namis and are generally celibates. The Vaishnava Gossains call them- 
selves Dases or merely Gossains and are often married men, but many of 
them are celibates. There are two classes in the same establishment, the 
maried and the unmarried, and very often the superior must be a celibate. 
The married Gossains are called Gharbari Sanyasis. 

In his record of the customs of Gosavis, who are Dasnamis, Steels says 
that in Gujarat there are two descriptions of Gosavis, the male and the 
female, the female dressing very nearly like the male with the Pagree, the 
Angraka and the cloth (the male adopting the female mode in the Case) 
all ochrecoloured. A male Gosavi must marry a female of the same sect, 
e.g- a Giri must marry a Giri. There is also a custom of divorce. In these 
cases the son is adopted and initiated as Chela and the appearance of the 
orthodox custom of Chela succeeding Guru is kept up. Im a recent Case 
in Bombay it has been held that Gossains are not governed by the law 
of Sanyasis.” 

In the most recent case on the question, the Privy Council has held, 
in accordance with good Hindu custom that in Vaishnava Mutts generally 
the Mohunt is celibate and though there may be two kinds of disciples 
the Sanjogi or Grihast, i.e., the householder and the Bijogi or Nihang or 
the ascetic, the succession of the ascetic or Nihang chela is the rule.“ 

_ Succession among Ballabhacharya.—Ballabhacharya Mutts are under 
Gurus who are descendants of Ballabhacharya. ‘These are all married men, 
sometimes too much married men, with many human frailties, who never- 
theless assume to themselves the position of being parts of divinity—a 
position which they justity because they are descendants of Ballabha- 
charya, who was supposed to be an incarnation, and because a Guru accor- 

“ding to some texts is higher than God himself. The ignorance and docility 
_ of Hindus of modern times have sometimes made them willing subjects of 


— Genda Puri v. Chatas Puri, 9 All. 1 (PG). 
36 25 All. 220, 29 All. 109. 
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many acts of oppression and immorality at the hands of their spiritual 
guides whose claims on the bounty of their disciples know no bounds. 

In the case of Ballabhacharya Mutts, it was held by the Privy Council 
that the ordinary Hindu law of inheritance was not applicable but a male 
agnate suing the widow of the last holder could not succeed without prov- 
ing that females could not succeed by custom (Gopee Lall v. Chandravolee 
Bahoojie, 11 B.L.R. 391). 


Sikh Temples.—The orthodox Sikh temples are institutions where a 
copy of the Granth or religious book is kept and worshipped and where 
Sikh sojourners are given food. The most famous of these institutions 
is that of Harmandil at Patna, where Guru Govind Singh, the tenth 
Guru, was born in 1660 and where his cradle or ‘Pangura’ and a copy of 
the Granth sent by him, which is said to contain a gold leaf on which 
the said Guru had inscribed some words, are kept. The question arose 
early whether Act XX of 1863 applied to this institution. The High 
Court in 188] held that the Board of Revenue had before that time 
exercised superintendence over it and the Act applied. It was held in 
that case that the removal of the Granth, even temporarily, was a breach 
of trust.” Since that time, the affairs of the temple have several times 
come before the courts. 

The temple of Harmandil has all along been under the charge of a 
Mohunt. The custom which was alleged to govern succession was that 
the Mohunt must be an Akali Pardesi, i.e., a Punjabee and a Khalsa Sikh 
and a man of pure moral character and not convicted of any crime and 
further he must be a chela of any one of the preceding Mohunts and 
nominated by the last Mohunt. After the death of Genda Sing, who was 
Mohunt, one Dhurrum Sing succeeded him. But he was dismissed by the 
District Judge and certain persons were appointed receivers. A person 
named ‘Tega Sing, claiming as chela of Genda Sing, brought suits for 
being appointed Mohunt which twice came before the High Court but 
were dismissed on the ground that he had failed to establish his claim. 
‘This temple has a brotherhood of officiating priests, who claim the power 
to outcaste any Sikhs they like and to be one of the controlling bodies of 
the Sikh religion. They have no connection with other sects such as 
Nirmalis, Dhirmalis and Ramrais. The court in several instances appoin- 
ted receivers after consulting the ruling Sikh Chiefs of the Punjab.” — 


Thus in case of no nomination, the District Judge, after consulting 
the resident priests and the Sikh chiefs, has appointed managers. The 
Mohunt also may probably be elected in that manner. But the orthodox 
custom seems to be one of nomination by a Mohunt of his successor from 
among his Chelas, who must be an Akali Purdeshi of good character. - 
39 7 Cal. 767. Sal ngo x 
40 Tega Sing v. Sumer Sing, decided by the High Court in July 1891. 
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It was held by the High Court that the custom proved was that the 
Mohunt nominated by Ekrarnama his successor and failing such nomi 
nation, the court appointed a manager, who might be Mohunt. 

It was also held that a Mohunt could not nominate after his dismissal 
by the court.“ It also appeared in these cases that the Mohunts described 
themselves in the Ekrarnamas of nomination as Poojaries and Moktars 
of Gaddi Harmandilji. As these Mohunts are very often married men, 
the rules of succession of these Mutts are rather of an anomalous 
character.” 


State and endowments.—We have nothing in the Smritis to show 
that the State exercised any control over endowments and trustees created 
by private individuals. But we have seen before that in Kautilya’s Artha 
Sastra. We find that the King made temples and other places of worship 
a source of profit. The existing temples and religious institutions are all 
of comparatively modern origin. The great temples were mostly built 
by Kings and were under the supervision of the State. There were also 
numberless temples built by private individuals for religious merit, 
many of which in celebrated shrines and places of pilgrimage. There is 
no evidence that the State exercised any control over private Debutter. 
Under the Muhammadan Law, however, the law of trusts was more 
developed and the Muhammadan courts exercised some control over 
wakfs or religious and charitable trusts and wakifs, i.é€., trustees. It was 
probably the influence of Muhammadan lawyers which developed the 
law of trusts among Hindus to a greater degree than in ancient times. 
The Hindu Kings also, in imitation of the Muhammadan rulers, began 
to exercise some degree of control over endowments and trusts other than 
those created by themselves. West and Buhler, as well as Steele, were of 
opinion that under the Hindu and Muhammadan Governments, the 
courts of the country had jurisdiction over endowments and. trusts. 
It has been laid down by the Privy Council that the British Government 
by virtue of its sovereign power possesses, as the former rulers of the 
country did, the right to control all public religious endowments and to 
redress abuses in the management of such endowments and of all 
charities® ‘The King is to be considered parens partia, protector of 
every part of his subject. It was sometimes doubted whether the civil 
courts established by the British Government had any jurisdiction over 
Hindu endowments. It was, however, very early decided that they had 

aay 41° Dhurrum Sing v. Didar Sing, Cal. 767; Tega Sing v. Bichitra Sing, A.O.D. 
ss No. 546 of 1905 decided 28 Dec. 1905. 
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— For the customs of Sikh temples, see Guru Gobind Singh Sakhranslated by 
A Sirdar Attar Sing 1873; Adi Granth translated by Dr. E. Temp ; Law of 
— _ Inheritance of Sikh Chief by Sir L. Griffin. 
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jurisdiction to prevent breaches of trusts and could exercise some degree 
of control over the trustees (Maharanee Shibeswaree v. Mathuranath, 13 
Moore 174). 


History of legislation on endowments.—Before 1810, the civil courts 
exercised a sort of a general power of supervision over trusts. In 1810, 
on account of the scandalous mismanagement of certain temples, a 
regulation, Reg. 19 of 1810 was passed in Bengal, placing these endow- 
ments under the direct supervision of the Board of Revenue. 

Similar regulations, Reg. 7 of 1817 (Madras) and Regulation 17 of 
1827 (Bombay), were passed for Madras and Bombay. These regulations 
related generally to public temples and endowments created by preceding 
Government or by individuals and had nothing to do with the Mutts of 
Sanyasis. The control of the management of these temples, which was 
vested in the Board of Revenue, was however found objectionable by 
many. The objection to the control of the Board of Revenue came not 
from the Hindus but from Christian missionaries, who protested against a 
Christian Government exercising control over pagan temples. So loud 
was the outcry that the Government called for a report from the Collectors 
in 1841 with a view to transferring the management of religious endow- 
ments to qualified individuals. The Regulations about them were all 
repealed, and by Act XX of 1863, the Board was relieved of the burden of 
looking after the temples and other endowments and provision was made 
for making over the propeties to trustees or committees of management. 
Committees were appointed under the Act for many temples but many 
were made over to the management of Mohunts and other Shebaits, as 
it was before the Regulations were passed. 


It was for sometime thought that Act XX of 1863 covered all cases 
of religious trusts and no provision was made in the Civil Procedure Code 
for suits concerning religious trusts. But the mistake was soon found 
out and sec. 539 of the old Civil Procedure Code was amended so that 
suits might be instituted under it, not only for public charitable but also 
for public religious trusts. Under it, any two persons interested in a 
trust with the consent of the Advocate-General* may bring a suit in the 


High Court or in the court of the District Judge, for the proper adminis- 
tration of the trust, for the removal and appointment of trustees, for — 


settling a scheme of management and the like purposes.“ 


Sec. 539 was amended from time to time and the law now — as 
embodied in sec. 92 of the new Civil Procedure Code. 


44 It has been held that in Allahabad the Legal Remembrancer threre holds 
the same position as the Advyocate-General elsewhere, 25 All. 631. 

45 Syed Husein Khan v. Collector of Kavia, 21 Bom. 48; Glridhary v. Ramlal, 2 
All. 200, See 20 Cal. 810, 397, 6 Cal. 11, 24, Cal. 418, 21 All. 200, 15 Bom. 
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In 1920, the Indian Council passed the Charitable and Religious 
Trusts Act (14 of 1920) in order to provide some remedy for the evils 
attending Hindu endowments without offending orthodox Hindu feeling. 

Under that Act any person having an interest may apply for an order 
(a) directing the trustee to furnish petitioner through the court with 
particulars as to the nature and object of the trust and of the value, 
condition, management and application of the subject-matter of the trust 
and of the income belonging thereto or as to any of these matters, and 
(b) directing that the accounts of the trust shall be examined and audited. 
The trustee also may apply to the court for the opinion, advice or 
direction of the court on any question affecting the management or 
administration of the trust property for his own safety. It also provides 
that im any suit under sec. 14 of Act 20 of 1863 or under sec. 92, C.P.C. 
the court may order the defendant to deposit or to give as security such 
sum as the court considers sufficient to meet the costs likely to be incurred 
by the plainuff. 

Madras Hindu Religious Endowments Act, 1923.—The new reformed 
Legislative Council of Madras relying on its character of a legislature 
consisting of the representatives of the people has made a bold departure 
from the policy of non-interference by an alien Government and has passed 
the Madras Hindu Religious Endowments Act 1923. It is based on the 
model of Act 20 of 1863 and includes endowments which were outside 
the scope of the latter. 

The Act is thus of a revolutionary character placing all religious 
endowments under the control of Boards appointed by the Government 
or of elected committees. The provisions are certainly beneficial to the 
community at large but are open to comment and places Hindu endow- 
ments under a non-Hindu Government. 

It is a question of some difficulty whether in the case of public trusts 
a suit under Order 1, Rule 8 (old sec. 30 of the Civil Procedure Code) 
may be brought. In two cases in Calcutta, it has been held that a suit 
by two worshippers in a temple was not maintainable, though 
the plaintiffs had obtained leave under sec. 30, C.P.C. as the provisions 
of that section applied to an ascertainable class and not to communities 
like the whole Hindu public.“ It has been recently held that persons 
having am interest, of necessarily pecuniary, in a religious endowment 
may Maintain a suit for the administration of a Hindu religious trust and 
for a declaration that the election of a Dharmakarta was void, in their 
own name without joining the Advocate-General or without his leave. 
The interest of being merely representatives of a particular sect or being 
subscribers to a temple fund and of devotees of an idol has been held to 
be sufficient and that an omission to apply for leave under Order 1, 


46 — Raja v. Baidyanarh, 20 Cal. 397. 
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Rule 8, C.P.C. (sec. 30, old Code) may be rectified by a permission granted 
by the court subsequent to the suit.“ Now all suits falling within the 
purview of sec. 92 must be brought according to its provisions. For 
reliefs outside the scope of that section there is nothing to bar a suit 
under Order 1, Rule 8. 


There has been a tendency in recent decisions to treat Mohunts and 
Shebaits leniently. But I am afraid the leniency is misplaced. In the 
latest case on the question the Privy Council has held that purchase of 
the portion of the endowed property in an execution sale for a valid 
decree at adequate price by the Shebait is a breach of duty and a cause 

dismissal.* 

But in any proper case, the court, without dismissing a trustee may 
impose conditions on him for the proper discharge of duties. 


It has been held that a Dharmakarta of a temple cannot be dismissed 
by the temple committee appointed under Act 20 of 1863 on the ground 
that he did not voluntarily render accounts or on the ground of his 
absence from the temple or of his performing his duties through an agent. 
But the court can require him to render accounts or to furnish security. 
‘The committee also can dismiss him if on being required to do so, he 
fails to render accounts.” 

A hereditary manager can be dismissed by District Judge if he 
misconducts himself and acts contrary to the trust under Act 20 of 1863.’ 

A hereditary trustee of a public temple has been removed by the Privy 
Council for misconduct at the instance of worshippers.” The rule has 
also been- applied to private Hindu religious endowments and trustees 
removed for misconduct at the instance of members of the family.* But 
it is doubtful whether they can be removed at the instance of others." 


In cases of certain temples founded and maintained by Zemindars in 
Madras, it has been held that the head of a Mutt may be dismissed by 
them for malfeasance or misfeasance. 


[The rest of Chapter 10 is concerned with case law on sec. 92, and 
matters allied thereto. It is not summarised here]. 


47 Srinivasa v. Raghava, 23 Mad, Thackersey v. Iluibhoom, 8 Bom. 452; 
Panchcowree v. Chumroolat, 3, 3 Car. 513 Mad. L.J. 281, 1 Bom. L.R. 
649 2 Bom. 48. ; eae ee a 

48 Peary Mohun Mukherjee v. Manohar, 48 Cal. 1019. - 

49 Sivasansar v. Vadageri, 13 Mad. 6; Annajl v. Narayan, 21 Bom. “556. 

50 Sreemath Abhinavavcthenda Vidyaranya Bharti v. ae 18 Le. “58. 

1 Muhammad Athar v. Ranjan, 34 Cal. 587. a pha 

2 Raja Anundram v. Ramdas Daduram, 48 Cal. 403 P.C. 

3 48 Cal 10197 PC: — 

4 11 All. 18 F s. — — — — 
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APPENDIX 3 


THE BIHAR HINDU RELIGIOUS TRUSTS ACT, 1950 
BIHAR Act I OF 1951 


An Act to provide for the better administration of Hindu religious 
trusts and for the protection and preservation of properties appertain- 
ing to such trusts— 


Whereas it is expedient to provide for the better administration of 
Hindu religious trusts in the State of Bihar and for the protection and 
preservation of properties appertaining to such trusts ; 

It is hereby enacted as follows :— 


> CHAPTER I 
PRELIMINARY 
4 1. Short title, extent and commencement.—(1) This Act may be 
= — the Bihar Hindu Religious Trusts Act, 1950. 


i 7% - (2) It extends to the whole of the State of Bihar. 
— 9) It shall come into force on such date, not being later than six — 


= _ months from the date on which it is first published in the Official Gazette, 
=> ge the State Government may, by notification, appoint. [The Act came 


— ced force on the 15th August, 1951}. : 


=~ 2 Definitions.—In this Act, unless there is anything repugnant in 

e subject ‘or context,— 

(2) “Board” means, in the case of religious trusts other than Jain 

v trusts, the Bibar State Board of Religious Trusts, in the case 

** mbar — Religious Trusts, the Bihar State Board of Swetambar 
ious Tr and, in the case of Digambar Jain Religious Trusts, 

ate Board of Ss ei Jain Religious Trusts established 
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"Committee" m — a committee appointed by the Board 


. Judge ind . noe a Subordinate Judge especially em- 
a = Governme = — the functions of a District 
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(e) “Hindu” means a person professing any religion of Hindu 
Origin and includes a Jain and a Buddhist, but does not include a Sikh; 


(f) “member” means a member of the Board : 


(g) “person interested in a religious trust” means any person who 
is entitled to receive any pecuniary or other benefit from a religious trust 
and includes— 


(1) any person who has a right to worship or to perform any 
rite, or to attend at the performance of any worship or 
rite, in any religious institution connected with such trust 
or to participate in any religious or charitable adminis- 
tration under such trust ; 

(11) the founder and any descendant of the founder; and 

(111) =the trustee ; 


(A) “prescribed” means prescribed by rules made by the State 
Government under this Act ; 


(1) “President” means the person appointed to be the President of 
the Board under section 7 or section 8: 


(7) “qualified accountant” means any person or class of persons 
declared by the State Government by notification to be qualified 
accountant for the purposes of this Act ; 


(4) “Regional Trust Committee” means a Regional Trust Com- 
mittee established by the Board under section 40; 

(4) “religious trust” means any express or constructive trust created 
or existing for any purpose recognised by Hindu Law to be religious, 
pious or charitable, but shall not include a trust created according to the 
Sikh religion or purely for the benefit of the Sikh community and a 
private endowment created for the worship of a family idol in which the 
public are not interested ; 


(m) “Superintendent” means the person appointed to be the 
Superintendent of Religious Trusts under section 23 ; 


(n) “trustee” means any person, by whatever designation known, 
appointed to administer a religious trust either verbally or by or under 
any deed or instrument or in accordance with the usage of such trust or 
by the District Judge or any other competent authority, and includes any 
person appointed by a trustee to perform the duties of a trustee and any 
member of a committee or any other person for the time being TENPE 
or administering any trust property as such ; 

(0) “Trust Fund” means the Bihar State Board of Ragna 
Trust Fund, the Bihar State Board of Swetambar Jain Religious Trust 
Fund or the Bihar State Board of Digambar Jain — ious Trust Fund. 
as the case may be, formed under section 69; — 
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(p) “trust property “means the property apperti uning to a religious 
trust. 
3. Application.—This Act shall apply to all religious trusts, whether 
created before or after the commencement of this Act, any part of the 
property of which is situated in the State of Bihar. 


4. Amendments and repeals.—(1) In section 17 of the Bengal 
Charitable Endowments, Public Buildings ‘and Escheats Regulation, 1810 
(Ben. Reg. XIX of 1810), as amended in its application to the State of 
Bihar for the words and figures “in respect of any wakf property in the 
State” of Bihar by the Majlis established under the Bihar Wakfs Act, 
1947, the following words and figures shall be substituted, namely :— 

“in respect of any wakf property within the meaning of the Bihar 
Wakfs Act, 1947 (Bihar Act VIII of 1948) and in respect of any 
trust property within the meaning of the Bihar Hindu Religious 
Trusts Act, 1059 (Bihar Act I of 1951), by the Majlis and the Board, 
respectively, established under the said Acts.” 


(2) Im the proviso to section 5 of the Bengal Land Revenue Sales 
Act, 1859 (XI of 1859), after the words “wakf property”, the words and 
figures “within the meaning of the Bihar Wakfs Act, 1947 (Bihar Act 
VIII of 1948) or a trust property within the meaning of the Bihar Hindu 
Religious Trusts Act, 1950 (Bihar Act I of 1951)’, shall be inserted and 
after the words and figures “the Bihar Wakfs Act, 1947”, the words and 
figures “or, as the case may be, on the President of the Board established 
under section 5 of the Bihar Hindu Religious Trusts Act, 1950 (Bihar 
Act I of 1951)”, shall be added. 


(3) In the proviso to section 5 of the Charitable Endowments Act, 
1890 (VI of 1890) as amended in its application to the State of Bihar, for 
words and figures “any property shall, in respect of any wakf property in 
the State of Bihar, be exercised, subject to the approval of the State 
Government, by the Majlis established under the Bihar Wakfs Act 1947,” 
the words and figures “any property shall, in respect of any wakf property 
within the meaning of the Bihar Wakfs Act, 1947 (Bihar Act VIII of 
1948) or trust property within the meaning of the Bihar Hindu Religious 
Trusts Act, 1950 (Bihar Act I of 1951), be exercised, subject to the 
approval of the State Government, by the Majlis established under the 
first mentioned Act or, as the case may be, by the Board established under 
the last-mentioned Act,” shall be substituted. 
_ (® Im section 13 of the Charitable and Religious Trusts Act, 1920 
_ (XIV of 1920), as amended in its application to the State of Bihar, for the 
= words “apply to any wakfs in the State of Bihar’, the words and figures 
* — ‘or the Bihar Religious- Trusts. Act, 1950 (Bihar Act I of 1951), apply to 
any wakfs or, as the case may be, religious trust in the State of Bihar” 
5 ban —— — — 


è j k 





SEC. 5] BIHAR HINDU RELIGIOUS TRUSTS ACT, 1950 593 


(5) Phe Religious Endowments Act, 1863 (XX of 1863) and section 
92 of the Code of Civil Procedure, 1908 (V of 1908), shall not apply to 
any religious trust in the State as defined in this Act. 


CHAPTER II 
CONSTITUTION OF THE BOARD 


5. Constitution and incorporation of the Board.—({1) As soon as 
possible after this Act comes into force, there shall be established by the 
State Government for the State of Bihar a Board to be called the Bihar 
State Board of Religious Trusts to discharge in regard to religious trusts 
other than Jain Religious Trusts the functions assigned to the Board by 
this Act, 

(2) ‘There shall also be established by the State Government a Board 
to be called the Bihar State Board of Swetambar Jain Religious Trusts and 
a Board to be called the Bihar State Board of Digambar Jain Religious 
Trusts to discharge respectively in regard to Swetambar Jain Religious 
Trusts and Digambar Jain Religious Trusts the functions assigned to 
the Board by this Act. 


(3) ‘The Board shall be a body corporate by the name of the Bihar 
State Board of Religious Trusts or the Bihar State Board of Swetambar 
Jain Religious Trusts or the Bihar State Board of Digambar Jain Religious 
Trusts, as the case may be, and shall have perpetual succession and a 
common seal, with power to acquire and hold property, both movable 
and immovable, and to transfer any such property subject to the pres- 
cribed conditions and restrictions and shall by the name sue and be sued. 

6. Strength of the Board.—The Bihar State Board of Religious Trusts 
shall consist of seventeen members and the Bihar State Board of Swetambar 
Jain Religious Trusts and the Bihar State Board of Digambar Jain 
Religious Trusts shall each consist of cleven members. 

7. President and members of the first Board and their term of 
office.—(1) All the members of the first Board shall be appointed by the 
State Government. 

(2) The State Government shall appoint one from amongst the 
members to be the President of the first Board. 

(3) The term of office of the members of the first Board shall, save 
as otherwise provided in this Act, be five years from the date of the 
publication of their names in the Official Gazette under section 12 and 
shall include any further period which may elapse between the expiration 
of the said five years and, the date of the first meeting of the second Board 
at which a quorum is present. 

8. President and members of the second and — ‘subsequent 
‘Board and their term of office—(1) Of the members of the second and 
every subsequent Bihar State Board of Religious Trusts— > > == = 


M: HLRCT—38 * — — 











594 PRESIDENT AND MEMBERS OF THE SECOND BOARD [SEC. 8 


(a) seven shall be persons appointed by the State Government : 
Provided that, of the persons so appointed,— 

(i) one shall be a person who is, or has been, a member of the 
Bihar Civil Service (Executive or Judicial Branch) or a 
member of the Bihar Superior Judicial Service or the 
Indian Administrative Service or a lawyer, of at least ten 
years’ standing, if no such person has been elected under 
clause (c); and 

(i?) two shall be Shadhus ; and 


(b) two shall be persons elected in the prescribed manner by the 
trustees of religious trust other than Jain Religious Trusts 
registered under this Act; and 


(c) eight shall be persons elected in the prescribed manner by the 
Hindu members of the State Legislature and the Hindu 
members of the Parliament from the State of Bihar: 


Provided that of the persons to be so elected, one shall be a Buddhist, 
unless there is no Buddhist candidate for such election. 


(2) Of the members of the second and every subsequent Bihar State 
Board of Swetambar Jain Religious Trusts— 


(a) two shall be persons appointed by the State Government ; 


(6) four shall be persons elected in the prescribed manner by the 
trustees of the Swetambar Jain Religious Trusts registered 
under this Act; and 


(c) five shall be persons elected in the prescribed manner by the 
members of Swetambar Jain community residing in the State 
of Bihar who are enrolled as electorate in the electoral roll of 
any constituency of the Legislative Assembly of the State of 
Bihar for the time being in force. 


(3) Of the members of the second and every subsequent Bihar State 
Board of Digambar Jain Religious Trusts— 


(a) “two shall be persons appointed by the State Government ; 


(b) four shall be persons elected in the prescribed manner by the 
j _ trustees of the Digambar Jain Religious Trusts registered under 
——— this Act; and 

P- five shall be persons elected in the prescribed manner by the 
“members of Digambar Jain community residing in the State of 
_ Bihar, who are enrolled as electorate in the electoral roll of any 
= constituency of the Legislative Assembly of the State of Bihar 
aS for the time > being in force. 

le State —— shall appoint one from amongst the - 
pointed under — (a) of — an; (1), (2) or (3). as the 
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case may be, to be the President of the second and every subsequent 
Board. 


(5) The term of office of members of the second and every subsequent 
Board shall, save as otherwise provided in this Act, be five years from the 
date of the publication of their names in the Official Gazette under 
section 12 and shall include any further period which may elapse between 
the expiration of the said five years and the date of the first meeting of 
the next succeeding Board at which a quorum is present. 

9. Disqualifications of members.—A person shall not be eligible 
for appointment or election as member, if such person— 


(2) is not a Hindu; 


’ 


(5) is less than twenty-five years of age; 


(c) is of unsound mind and stands so declared by a competent 
court ; 


(2) has applied for being adjudged an insolvent or is an undis- 
charged involvent ; 
(e) has been convicted of any offence under this Act; 


(f) has been convicted of any such offence or is subjected by 2 
Criminal Court to any such order as implies moral turpitude 
which, in the opinion of the State Government, unfits him to 
hold office ; 


(g) has, on any previous occasion, been removed from office under 
section 14 or by order of a competent Court from any position 
of trust or mismanagement or corruption ; or 

(h) except in the case of a person to be elected by the trustees of 
religious trust registered under this Act, is a trustee of, or 
holds any office of profit under, religious trust : 


Provided that this clause shall not apply to a person appointed as 
member of the first Board under sub-section (1) of section 7. 


10. Filling of casual vacancies.—If any member is unable by reason 
of his death, resignation, removal or otherwise to complete his full term 
of office, the vacancy so caused shall be filled by the appointment or 
election, as the case may be, of another person and the person so appoin- 
ted or elected shall fill such vacancy for the unexpired portion of the term 
for which the member in whose place such person is appointed or elected 
would otherwise have continued in office. 


11. Procedure on failure of electorate to elect members.—If 
any of the electorates referred to in clause (b) and (c) of sub-section (1), (2) 
or (3), as the case may be, of section 8 fails, within such time as the State 
Government considers reasonable, to elect a member or members referred 
to in those clauses, or on the occurrence of any casual vacancy, to fill that 
vacancy, as provided in section 10, the State Government may appoint a 
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person or persons possessing the requisite qualification, to fill such a 
vacancy or vacancies. 

12. Publication of names of president and members.—The nanie 
of the president and of every member appointed or elected under section 
7, 8, 10 or 11 shall be published by the State Government in the Official 
Gazette. 


13. Salary and allowances of president and members.—(1) The 
president may be either a paid or an honorary officer of the Board accor 
ding as the State Government may, from time to time, determine in con 
sultation with the Board. 

(2) When the president is a paid officer of the Board, his salary, 
allowances and other conditions of service shall be such as may, from 
time to time, be fixed by the State Government in consultation with the 
Board. 


(3) Members may be paid travelling and other allowances for 
attending meetings of the Board of any Committee and, subject to the 
prescribed conditions and restrictions, for undertaking any journey in 
connection with any of the affairs of the Board, at such rates as may be 
fixed by the State Government. 


w 


14. Removal of president and members.—The State Government may 
remove from office— 

(i1) the president or any member, if the President or such member— 

(a) is or becomes subject to any of the disqualifications 
specified in section 9; or 

(b) refuses to act or becomes incapable of acting or acts in a 
manner which the State Government, after hearing any 
explanation that hé may offer, considers to be prejudicial 
to the interest ot religious trusts ; 

() the president, if he fails, without an excuse which is in the 
opinion of the State Government sufficient, to attend two ———— 
meetings - -of the Board ; and a 1 
— (iii) any member, if he fails, without any excuse which is in the 

nue opinion of the State Government sufficient, to attend three consecutive 
- meetings of- the — 

—— —2 N s B 

SEGARA (Cnarrer III 

5 MEETINGS OF THE BOARD AND PROCEDURE AT MEETINGS 


jes Ordinary meetings of the Board.—(1) The Board shall have an 

àt Patna or at such o her place as the State Government may, in con- 
on with the Board, by notification, determine, and shall meet for 
ction of business at least once in every three months and as 


mas it wie cessary t to meet fo — of of. business. 
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(2) Every meeting of the Board shall be convened by the President 
or by the superintendent under the direction of the President, and at 
least ten days’ notice of the meeting shall be given to the members. 

(3) If there is no official business to be transacted at any quarterly 
meeting and if no notice of any business to be transacted at such meetings 
is received by the President from any member at least twenty days before 
the end of the quarter, the President shall, instead of calling the meeting, 
notify the fact to each member at least one week before the end of the 
quarter, 

16. Special meetings.—A special meeting of the Board shall be called 
by the President on the receipt of a requisition signed by not less than 
five members and specifying the business to be transacted at such metting. 
If the President fails to call such meeting within three weeks after the 
receipt of any such requisition, the meeting may be called by the members 
who signed the requisition. 

17. Quorum at meeting.—(1) Six members shall form the quorum 
for a meeting of the Bihar State Board of Religious Trusts and four 
members shall form the quorum for a meeting of each of the Bihar State 
Board of Swetambar Jain Religious Trusts and the Bihar State Board 
of Digambar Jain Religious Trusts. 

(2) If, at the time appointed for a meeting or within half an hour 
thereafter, a quorum is not present, the meeting shall stand adjourned. 
The President shall fix a date for the adjourned meeting and one weck’s 
notice of such date shall be given to each member. 

18. President to preside at meetings.—The President shall preside 
at every meeting of the Board and in his absence the members present 
shall elect one of their numbers to preside at the meeting. 

19. Decision to be by majority of votes.—(1) Save, as otherwise 
provided by this Act, cvery matter coming before the Board shall be 
decided by a majority of votes of the members present and voting in the 
meeting. 

(2) In the case of an equality of votes, the President shall have a 
second or casting vote. 


20. Minutes of the proceedings.—Minutes of the proceedings of all 


meetings of the Board shall be entered in a beok to be kept for the 


purpose and shall be signed by the President. 


21. Copy of minutes to be forwarded to State —— = 
copy of the minutes of the proceedings of every meeting shall be forth- 
with forwarded by the President to the State Government or to auch 
authority as the State Government may direct. 

22. Appointment of Committees and functions of ‘such Conme 
tees.—(1) The Board may appoint Committees to assist it in the exercise of 
the powers or the performance of the duties conferred | on ‘imposed upon | 


# 
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it by or under this Act, and may determine the functions and procedure 
of such Committees. 


(2) Any person who is not a member of the Board may be appointed 
to be a member of any such Committee: 


Provided that the number of such persons on any such Committee 
shall not exceed one-third of the total number of members of the 
Committee, 


CHAPTER IV 
SUPERINTENDENT OF RELIGIOUS TRUSTS AND OFFICERS 
AND SERVANTS OF THE BOARD 


23. Appointment of Superintendent.—The Board may, subject to 
the approval of thé State Government, appoint a person to be the superin- 
tendent of the Religious Trusts : 

Provided that the first Superintendent who shall hold office for four 
years only but will be eligible for re-appointment shall be appointed by 
the State Government. 

24. Qualifications, salary and allowances of superintendent.— 
(1) No person shall be eligible for appointment as superintendent unless 
he is a Hindu. 

(2) The salary, allowances and other conditions of service of the 
Superintendent shall be such as may be fixed by the Board subject to the 
approval of the State Government : 


Provided that the salary, allowances and other conditions of service 
of the first Superintendent shall be such as may be fixed by the State 
Government. 

25. Powers and duties of Superintendent and other officers and 
servants.—({1) The Superintendent and other officers and servants of the 
Board shall exercise such powers and perform such duties as may, from 
lime to time, be conferred or imposed on them by the Board. 

(2) The Superintendent may take part in the discussions before the 
Board but shall not be entitled to vote. 

26. Appointment of officers and servants.—(1) The Board may, 
from time to time, determine the number, designations, grades and 
scales, of salary and other conditions of service of its officers and servants. 

(2) The power of appointing, promoting and granting leave to such 
officers and servants and of reducing them in rank or suspending or 
dismissing them and of dispensing with their services shall vest in the 
President : 

= = Provided that— 
= a person shall not be appointed to an office the salary of which 
PEA 4 
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is one hundred rupees or more per mensem without the 
sanction of the Board; and 

(ti) an officer or servant whose salary is more than sixty rupees 
per mensem shall not be dismissed without such sanction. 

(3) Any officer or servant considering himself aggrieved by any order 
of dimissal passed by the President under sub-section (2), not being an 
order passed with the sanction of the Board, may appeal to the Board 
and the Board may confirm, modify or set aside such order or pass such 
other order as it thinks fit. 

27. Gratuities and provident fund.—(1) The Board, at a meeting 
specially convened for the purpose, or by a resolution in favour of which 
not less than two-third of the members present at such meeting shall have 
voted may, subject to the approval of the State Government, make bye- 
laws tor— 


(a) the granting of gratuities out of the Trust Fund; or 


> 

(b) the creation and management of a provident fund, for com- 

pelling contribution thereto on the part of its officers and 

servants and for supplementing such contribution out of the 
‘Trust Fund. 

(2) The Board may, from time to time, in accordance with such 
bye-laws, grant gratuities out of the Lrust Fund, and allowances out of 
such provident fund, to any of its officers or servants, as it thinks fit. 

Explanation.—In this section, the expression ‘officers and servants’ 
includes the Superintendent, but does not include the President. 


CHAPTER V 

POWERS AND DUTIES OF THE BOARD 

28. General powers and duties of the Board.—(1) The general 
superintendence of all religious trusts in the State shall be vested in the 
Board. The Board shall do all things reasonable and necessary to ensure 
that such trusts are properly supervised and administered and that the 
income thereof is duly appropriated and applied to the objects of such 
trust and in accordance with the purposes for which such trusts were 
founded or for which they exist, so far as the objects and purposes can 
be ascertained. 

(2) Without prejudice to the generality of the provisions of sub- 
section (1), and subject to the other provisions of this Act, the powers adu 
duties of the Board shall be— = 

(a) to prepare and maintain-in the prescribed. manner a coni- 
plete record containing full information relating to the origin, — 
mature, extent, income (if any), objects and beneficiaries of — 
the different classes of religious trusts in the State of Bihar ; 
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(b) to prepare and maintain a register containing true copies of 
all documents creating any religious trust ; 

(©) to prepare and settle its budget and to furnish a copy thereol 
to the State Government or to such authority as the State 
Government may direct ; 

(d) to take measures for the recovery of lost property of any 
religious trust ; 

(© to cause inspection to be made of the property and the office 
of any religious trust including accounts and to authorise the 
superintendent or any of its members officers or servants for 
that purpose ; 

(f) from time to time, to call for information, reports, returns and 
other documents from trustees ; 

(g) to give directions for the proper administration of a religious 
trust in accordance with the law governing such trust and the 
wishes of the founder in so far as such wishes can be ascertained 
and are not repugnant to such law ; 

(Ai), to remove a trustee from his office if such trustee— 

(1) is convicted of any such offence or is subjected by a 
Criminal Court to any such order as implies moral turpi- 
tude which, in the opinion of the Board, unfits him to 
hold office ; 

(#2) is convicted more than once of the same or different 
offences under this Act ; 

(iit) refuses to act, or wilfully disobeys the directions and order 
of the Board under this Act; or 
(tv) applies for being adjudged or is adjudged an insolvent ; 

(1) -to direct the deposit of the endowment money of a religious 
trust in the hands of a trustee in any bank approved by the 
State Government ; 

Q) to sanction on the application of a trustee or any other person 
interested in a religious trust, the conversion of any property 


of such trust into another property, if the Board is satisfied 
that such conversion is beneficial for the said trust : 


Provided ‘that no such conversion shall be sanctioned unless the 
Board so resolves by a majority which includes at least three-fourths of 
its members and the resolution of the Board is approved by the District 

Judge; 
(£) to control and administer the Trust Fund subject to the 
general supervision of the State Government ; 


* — KO keep true and regular accounts of its own receipts and 
= — disbursements and submit the same for audit ; ; 
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to furnish to the State Government or to such officer as the 
State Government may appoint in this behalf any statement, 
report, return or other document and any information which 
the State Government or, as the case may be, such officer may 
require to be furnished and also to furnish to the State 
Government an annual report giving a detailed account of 
the activities of the Board; 

to imstitute, whenever it thinks fit, an inquiry relating to the 
administration of a religious trust ; 

to direct the trustee of a religious trust to institute in a court 
of law, within such time as may be fixed by the Board, any 
suit or proceeding which he is entitled to institute in accor- 
dance with the law for the time being in force in respect of 
the trust or any matter connected therewith and, on failure 
of the trustee to do so, to institute such suit or proceeding 
itself ; 

to defend either on behalf of or in addition to the trustee 
any suit or proceeding instituted with respect to religious trust 
Or any matter connected therewith, or in cases where there 
is no trustee or the succession to the office of the trustee is 
disputed, to defend any such suit or proceeding itself ; 

to direct the trustee of a religious trust to apply to the appro- 
priate officer or authority to enter in a record of rights or 
municipal records, if any, the right, title or interest of such 
trust in any immovable property and, on failure of the trustee 
to do so within a reasonable time, to make such application 
itself ; 

to realise, in the prescribed manner and subject to the pres- 
cribed conditions, out of the income of any religious trust the 
costs incurred by the Board in any suit or proceeding insti- 
tuted by it under clause (0), in defending any suit or 
proceeding under clause (p) or in making and prosecuting any 
application under clause (q) in respect of such trust ;_ 

to permit a trustee to retire from his office and in case the 
trustee has power to appoint his successor, to permit him to 
make the application in his lifetime; and 


to extend, for sufficient reason, the time within which any act 
or thing is required or ordered to be done before the ——— 
under any of the provisions of this Act. 


(3) An order passed by the Board under clause (hk) of sub-section (2) 
shall be communicated to the trustee concerned and such trustee may, 
within ninety days of the communication of such order, apply to he | 
District Judge for varying, “modifying - <OYr setting aside “the Order. = 
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29. Committee or association vested with the supervision ol a 
religious trust to function under the Board.—(1) Where the supervision 
of a religious trust is vested in any committee or association by the foundc: 
or by a competent Court or authority, such committee or association shall 
continue to function under the general superintendence and control of the 
Board, unless superseded by the Board under sub-section (2). 

(2) Ihe Board may supersede any committee or association referred to 
in sub-section (1) which, in the opinion of the Board, is not discharging its 
functions satisfactorily and, if the Board does so, any decree or order of a 
Court or authority by which such committce or association was constituted 
shall be deemed to have been modified accordingly 

Provided that before making any order under this sub-section the Beard 
shall communicate to the committee or association concerned the ground 
on which they propose to supersede it, fix a reasonable period for the com 
mittee Or association to show cause against the proposal and consider its 
explanations and objections, if any. 

(3) Such committee or association or any other person interested in the 
religious trust may, within thirty days of any order of the Board under sub- 
section (2) make an application to the District Judge for varying, modity- 
ing or setting aside such order, but subject to the decision of the District 
Judge on any such application, the order of the Board shall be final and 
binding upon the applicant and every person interested in such trust. 

(4) Where such committee or association has been superseded unde: 
sub-section (2) the Board may make such arrangements as may be neces- 
sary for the administration of the religious trust concerned. 

30. Power to determine the object to which funds, property and 
income of a religious trust shall be applied where object ceases to 
exist or becomes impossible of achievement.—(1) When any object of 
a religious trust has ceased to exist or has, in the opinion of the Board, 
become impossible of achievement, the Board may, of its own motion or on 
the application of any Hindu, after issuing notice in the prescribed manner, 
to the trustee of such trust and to such other person as may appear to the 
Board to be interested therein and after making such inquiry as it thinks 
fit, determine the object (which shall be similar or as nearly similar as 
practicable to the object which has ceased to exist or become impossible 
of achievement) to which the funds, property or income of the trust or so 
much of such fund, property on income as was previously expended on 
or applied to the object which has ceased to exist or become impossible 
of achievement shall be applied. 


(2) The applicant or the trustee of, or any other person interested in, 
the religious trust may, within ninety days of any order passed under sub- 
section (1), make an application to the District Judge for varying, modify- 
ing or setting aside such order; but subject to the decision of the 
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District Judge on any such application, the order of the Board shall be 
final and binding upon the applicant and every person interested in such 
trust, 

31. Power to contract and mode of execution of contracts.—(1) 
Subject to provisions of this Act, the Board may enter into such contracts 
as it may consider necessary or expedient for carrying out any of the 
purposes of this Act. 
==) Every contract made on behalf of the Board, the value or amount 
of which exceeds one hundred rupees, shall be in writing, shall be signed 
by the Superintendent, and countersigned by the President and sealed 
with the common seal of the Board. Contracts, the value or amount of 
which is one hundred rupees or less shall be in writing and shall be 
signed by the Superintendent. 

(3) If any contract is executed on behalf of the Board otherwise than 
in conformity with the provisions of sub-section (2), it shall be voidable 
at the instance of the Board. 

32. Power of Board to settle schemes ior proper administration of 
religious trusts.—(1) The Board may, of its own motion or on application 
made to it in this behalf by two or more persons interested in any trust,— 

(a) settle a scheme for such religious trust after making such 
inquiry as it thinks fit and giving notice to the trustee of such 
trust and to such other person as may appear to the Board to be 
interested therein ; 

(6) in like manner and subject to the like conditions, modify any 
scheme settled under this section or under any other law or 
substitute another scheme in its stead : 


Provided that any scheme so settled, modified or substituted shall be 
in accordance with the law governing the trust and shall not be contrary to 
the wishes of the founder so far as such wishes can be ascertained. 


(2) A scheme settled, modified or substituted instead of another 
scheme under this section shall, unless otherwise ordered by the District 
Judge on an application, if any, made under sub-section (3) come into 
force on a day to be appointed by the Board in this behalf and shall be 
published in the Official Gazette. 

(3) The trustee of, or any other person interested in, such trust, may 
within three months from the date of the publication in the Official Gazette 
of the scheme so settled, modified or substituted instead of another scheme, 
as the case may be, make an application to the District Judge for varying, 
modifying or setting aside the scheme; but, subject to the resuli of such 
application, the order of the Board under sub-sections (1) and (2) shall be 
final and binding upon the trustee of the religious trust — Spon every ` 
other person interested in such religious trust. =< 0 NG 
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(4) An order passed by the District Judge om any application made 
under sub-section (3) shall be final. 

33. Power to appoint temporary trustee.—(l) Where there is a 
vacancy in the office of trustee of a religious trust and there is no onc 
competent to be appointed as trustee under the terms of the deed of such 
trust or where there is a bona fide dispute as to the right of amy person to 
act as trustee and in the opinion of the Board there is likelihood of a 
breach of the peace or serious interference with the management of the 
property of such trust, or where there is a vacancy caused by the order of 
the Board passed under clause (/) of sub-section (2) of section 28 of this 
Act the board may, subject to any order of a competent Court, appoint 
amy person to act as trustee of the said trust for such period and upon 
such conditions as it thinks fit. 

(2) Im appointing a person as a trustee under sub-section (|), the Board 
shall, if possible, select a person of the -section to which the last trustee 
belonged. 

34. Board to keep certain registers.—(l) The Board shall prepare 
and maintain in such form as it thinks fit a register of all religious trusts 
in the State. 

(2) Entries in the register may be made by the Board of its own 
motion or on application made by any Hindu after ‘such inquiry as the 
Board thinks fit. 

6G) Any Hindu may, on payment of such ice as may be fixed by the 
“Board, inspect the register. 

35. Power to grant copies and certify such copies.—(l1) The 
Board may grant copies of its proceedings and records and any other docu- 
ment in its possession on payment of such fees and subject to such con- 

ditions as many: as time to time, be determined by the Board. 


— 


— y Such copies may be certified in the manner provided in section 76 
—— of the Indian Evidence Act, 1872. 
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(2) The procedure provided in sub-section (4) of section 70 shall apply 
to the recovery by the Board of any sum which the Board is empowered 
by sub-section (1) to recover from a religious trust or a trustee. 


37. Power of Board to borrow money.—The Board may, with the 
previous sanction of the State Government, borrow, for the purpose of 
giving effect to the provisions of this Act, such sum of money and on such 
terms as the State Government may determine. 


38. Exercise by President of powers of Board.—If any necessity 
arises for immediate action by the Board and a meeting of the Board 
cannot be arranged in time ta take such action, the President may exercise 
any power that could be exercised under this Act by the Board, but shall 
at the next meeting of the Board make a report in writing of the action 
taken by him under this section, and the reasons for taking such action, 
for confirmation of the action taken. 


39. Delegation of powers of Board.—The Board may delegate any 
of its powers and duties under this Act to the President, to be exercised 
and performed in such special circumstances as the Board may specify, 
and may likewise withdraw any such delegation. 


CHAPTER VI 
REGIONAL TRUST COMMITTEES 


40. Regional Trust Committee.— (1) The Board may establish a 
Regional Trust Committee for each such area as it considers necessary. 
(2) Every such committee shall consist of such number of members 
appointed by the Board as the Board may, from time to time, determine : 


Provided that in the case of a committee established by the Bihar 
State Board of Religious Trusts at least one-foruth of the members so 
appointed shall be those elected in the prescribed manner by the Hindu 
members of the State Legislature and Parliament representing the — a 


which the committee is established. : —— 
(3), All the members of every such committee shall be Hindu — 


ordinarily be residents of the area for which such Gal is in rg 
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(7) CGasual vacancies arising in such committee may be filled by the 
Board, if it thinks fit, and for such period as the vacancy lasts. 


41. Board to determine the manner of conduct of business, staff, 
etc, of Regional Trust Committee——The manner in which the business 
of a Regional Trust Committee shall be conducted, the staff required 
for such committee, the conditions of service of such staff, the travelling 
and other allowances to be paid to the members of such committce for 
attending meetings and undertaking journeys in connection with the affairs 
of the said committee shall, subject to the approval of the State Govern- 
ment, be determined by the Board. 


42. Powers and duties of Regional Trust Committee.—Every 
Regional Trust Committee shall, subject to the control and direction of 
the Board, have the following powers and duties, namely :— 


(a) to inquire into and report to the Board as to the manner in 
which any religious trust in the area which such committee has been 
established is being administered ; 


(b) to submit to the Board information relating to religious trusts 
in such area on such matters as the Board may require ; and 


(c) generally to perform such other duties, not inconsistent with 
the provisions of this Act, as may be entrusted to it by the Board in 
furtherance of the objects of this Act. 


CHAPTER VII 


DECLARING IMMOVABLE PROPERTY OF RELIGIOUS 
TRUSTS AS TRUST PROPERTY 


43. Decision of disputes as to whether [any immovable property 
is a trust property.—(1) All disputes as to whether any immovable pro- 
perty is or is not a trust property shall be inquired into, either, on its own 
motion or on application, by the authority appointed in this behalf by the 
State Government, by notification, in the Official Gazette ; 


Provided that such authority shall be a person who is, or has been, a 
member of the Bihar Civil Service (Executive or Judicial Branch) or a 
member of the Bihar Superior Judicial Service or the Indian Administra- 
tive Service. 

(2) Such authority shall cause— 

(a) a general notice to be published in the prescribed manner calling 
upon all persons having any claim to such property to file 
their claims within sixty days from the publication of the 
general notice ; and 

(b) notices to be served on the Board and on the persons stated 

in the application or known to such authority fo be in possession 

of the property. 
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(3) Such authority shall, after taking into consideration the claims, 
if any, filed under sub-section (2) and after hearing the parties and taking 
such evidence as may be adduced before him, declare whether the property 
is a trust property and, if it is so, the trust to which it belongs and shall 
make an order accordingly. 

(4) Where such authority makes an order declaring a property to be 
trust property, it shall direct that the trustee of the trust to which it 
belongs, or, if there be no such trustee, a person appointed by the Board 
to be a trustee for the purpose, be put into possession of the property, 
and determine the cost of management referred to in sub-section (7). 


(5) The Board or any other person, aggrieved by the order of such 
authority, may, within ninety days of such order, institute a suit in a 
Court of competent jurisdiction to have the order set aside or modified. 

(6) Subject to the final result of any suit instituted under sub- 
section (5), the order of such authority shall be final and conclusive ; and 
the Court trying the suit shall have no power to stay the enforcement of 
the order pending the disposal of the suif. 

(7) The income from a property declared to be a trust property 
under sub-section (3) shall, after meeting the cost of management, be kept 
in deposit under the directions of the Board for ninety days after the 
delivery of possession under sub-section (4) or where a suit is instituted 
under sub-section (5), till the final disposal of the suit. 

Explanation,—In this sub-section, “cost of management’ shall include, 
in the case of a property dedicated to an idol, the expenses incurred in 


the worship an rag bhog (performance of religious ceremonies) of the 
idol. 


(8) In any proceeding under this section, such authority shall have 
the powers of the Court under the Code of Civil Procedure, 1908 (V of 
1908), in respect of the following matters, namely :— 


(a) proof of facts by affidavits ; 


(b) summoning and enforcing the attendance of any person and 
examining him on oath; 

(© compelling the production of documents ; and 

(d) issuing of commissions. 

(9) Every order of such authority under sub-section (3) shall be 
enforceable by any Civil Court having local jurisdiction in — same manner 
as a decree of such Court. 

(10) Notwithstanding anything to the contrary contained in ‘the 


Court-fees Act, 1870 (VII of 1870), in its application: to the State of 
Bibar the fee payable by the Board on the plaint or memorandum of | 


appeal in respect of a suit instituted under eee 6) $ shall be fifteen y 
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CHAPTER VIII 
TRANSFER OF IMMOVABLE PROPERTY AND BORROWING 
OF MONEY BY TRUSTEE 


44. Power to transfer immovable property of a religious trust.— 
(1) No transfer made by a trustee of any immovable property of a 
religious trust by way of sale, mortgage, gift or exchange, or by way of 
lease for a term exceeding three years shall, after the Board has been 
established under this Act, be valid unless made with the previous 
sanction of the Board. 

(2) Subject to the provisions regarding conversion of trust property 
in clause (f) of sub-section (2) of section 28, no transfer of any immovable 
property of a religious trust by way of sale, mortgage, gift or exchange on 
by way of lease, shall be sanctioned by the Board against the terms of the 
deed or instrument creating the trust, or in case where no deed or instru- 
ment creating the trust is available, against the wishes of the founder so 
far as they can be ascertained. 


45. No trustee to borrow money without the previous sanction of 
the Board. —No trustee shall, after the date on which this Act is first 
published in the Official Gazette, borrow any money for any of the pur- 
poses of the religious trust of which he is trustee without the previous 
sanction of the Board. 


CHAPTER IX 
JUDICIAL PROCEEDINGS 


46. Power of Board to make application to the District Judge in 
case of failure of performance of any religious, pious or charitable act 
the performance of which is charged on any property.—Where a charge 
exists ON any property for the performance of any religious, pious or 
charitable act recognised as such by Hindu Law and there is failure to 
perform such act, the Board may apply to the District Judge for an order 
directing the person in possession of the property to pay the Board the 
amount necessary for the performance by the Board, or any person appoint- 
ed by the Board in this behalf, of the act for the performance of which 
the charge was created. 


47. Application to compel the trustee to discharge obligations for 
appointment of receiver.—Where the trustee of a religious trust wilfully 
fails to discharge any of the duties imposed upon him under such religious 
trust, the Board or any person interested in such religious trust may make 
an application to the District Judge for an order— 


— ) directing the trustee to discharge such duty within a time to 
‘abe, specified in the order ; or 
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(b) appointing a receiver of the funds and property of the religious 
trust if the trustee fails to carry out such direction within the time so 
specified. 


48. Power of District Judge to remove trustee or appoint trustee.— 
(1) The Board, or with the previous sanction of the Board, any person 
interested in a religious trust may make an application to the District Judge 
for an order— 


(a) removing the trustee of such religious trust, if such trustee— 


(?) acts in a manner prejudicial to the interest of the said 
trust; or 

(i1) defaults on three or more occasions in the payment of any 
amount payable under any law for the time being in 
force in respect of the property or income of the said trust 
or any other statutory He on such property or income ; or 


(iii) defaults on three or more occasions in the payment of 
any sum payable to any beneficiary under the said trust, 
or in discharging any other duty imposed upon him under 
it; or 

(iv) is guilty of a breach of trust; 

(6) appointing a new trustee ; 
(0) vesting any property in a trustee ; 
(d) directing accounts and inquiries; or 
(e) granting such further or other relief as the nature of the case 
may require. 
(2) The order of the District Judge under sub-section (1) shall be 
final. 


49. Application of property, etc., where object is vague or un- 
certain.—({1) Where on the application of the Board, or, with the previous 
sanction of the Board, of any person interested in a religious trust, the 
District Judge is satisfied that any object of the trust to which the appli- 
cation relates is vague or uncertain, he may direct that the funds, property 
or income of the trust or so much of such funds, property or income as 
relates to such object shall be utilised for the purpose of imparting 
education to poor Hindus. . 


(2) The funds, property or income to be utilised for the purpose of 
imparting education to poor Hindus under the provision of sub-section (1) 
shall be applied to the object by the trustee concerned subject to the 
directions of the Board. 


~ 


~ “> 


50. Notice of certain suits to be given to Board and addition of 


Board as party thereto.—(1) In every suit or proceeding (except in suits 
instituted by a trustee for the recovery of arrears of rent and proceedings 4 


in execution of decrees passed in such suits) in respect of any religious 
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trust or property belonging to such trust, whether instituted by a trustec 
or by any other person, the Court shall issue a notice of the institution 
thereof to the Board. 


(2) The Board may apply to the Court in which the suit or proceed- 

ing referred to in sub-section (l) is pending to be added, and shall there- 

“upon be added as a party thereto, and shall be entitled to conduct such 

suit or proceeding, if instituted by the trustee, or to defend such suit or 
proceeding, if instituted by any other person against the trustee. 


(3) If the notice required by sub-section (l) to be issued to the 
Board in respect of any suit or proceeding is not issued, the decree or 
order passed in such suit or proceeding shall be voidable at the instance 
of the Board. 


51. Approval of Board required to compromise, etc.—No agree- 
ment, compromise or adjustment in any suit or proceeding (except in 
Suits instituted- by a trustee for the recovery of arrears of rent and 
proceedings in execution of decrees passed in such suits) in respect of 
any religious trust or property belonging to such trust shall be recorded 
under the provisions of Rule 8 of Order XXIII of the Code of Civil 
Procedure, 1908, without the consent in writing of the Board. 


52. Notice to Board of proceedings under the Land Acquisition 
Act, 1894, in respect of property belonging to a religious trust.—(1) 
In the course of a proceeding under the Land Acquisition Act, the 
Collector shall, before making an award in respect of a property belonging 
i toa religious trust issue a notice to the Board and shall stay further 
ings to enable it to plead as a party to the proceeding at any 
| time poche three months from the date of the receipt of the notice. 
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of a Collector or other revenue officer, such Court, Certificate Officer, 
Collector or other officer shall give a notice thereof to the Board also. 

(2) If the notice required by sub-section (1) to be given to the Board 
in respect of any sale is not given, the sale shall be voidable at the 
instance of the Board. 

54. Application to be made to the District Judge of the district 
in which subject-matter of trust is situated.—(1) When any application 
-or reference is required or authorised by or under any of the provisions 
of this Act to be made to the District Judge, such application or reference 
shall be made to the District Judge of the district in which the whole or 
any part of the subject-matter of the religious trust concerned is situated. 

(2) When any such application or reference is pending before the 
District Judge of one district, no such application or reference in respect 
of the whole or part of the subject-matter of such trust shall lie before 
the District Judge of any other district. 

55. Orders of District Judge to be appealable to the High Court.— 
(1) Unless otherwise provided in this Act, an appeal shall le to the 
High Court against every order passed by the Ditrict Judge under this 
Act. 

(2) No appeal shall lie from any order passed in appeal under this 
section. 

56. Power to summon and enforce attendance of witnesses and 
production of documents.—For the purposes of inquiries under this Act, 
the Board and, if specially authorised by the Board in this behalf, the 
President, the Superintendent, a Committee and a Regional Trust 
Committee shall have the same power to summon and enforce the atten- 
dance of witnesses and parties and to compel production of documents 
as a Civil Court under the Code of Civil Procedure, 1908. 

57. Order of Board passed under clause (2) (h) of section 28 or 
section 33 to be enforceable as a decree of Civil Court.—Every order 
of the Board passed under clause (A) of sub-section (2) of section 28, sub- 
section (4) of section 29 or sub-section (1) of section 33 shall be enforceable 
by any Civil Court having local jurisdiction in the same manner as a 
decree of such court. 


CHAPTER X 
TRUSTEES AND THEIR DUTIES 


58. Trustees to carry out orders of Board. Trustees to furnish 
particulars of religious trusts.—Every trustee shall carry out all directions 
which may from time to time be issued to him by the Board under any S. 


of the provisions of this Act. 


>» 


59, (1) (a) Within six months from the date ae the publication in 
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the Official Gazeile of the names of the President and members of the 
first Board, the trustee of every religious trust existing on the said date 
shall furnish to the Board a statement in the prescribed form containing 
the prescribed particulars in respect of the trust of which he is the trustee. 

(b) In the case of a religious trust created after the date of the said 
publication, such statement shall be furnished to the Board by the trustee 
of such trust within six months from the date on which the trust is 
created : 


Provided that the State Government may, from time to time extend, 
by notification, the period mentioned in clauses (a) and (b). 


(2) Every such statement shall be verified by the trustee in the manner 
laid down in the Code of Civil Procedure, 1908, for the verification of 
pleadings, and shall be accompanied by a true copy of the deed or instru- 
ment creating the trust, or where there is no such deed or instruments, 
by a statement in the prescribed form setting forth the objects of the 
trust and verified in like manner. 


60. Budget of religious trusts and submission of such budgets to 
Board.—(1) The trustee of every religious trust shall, before the fifteenth 
day of January in each year, prepare a budget of the estimated income 
and expenditure of such trust for the next succeeding financial year and 
shall forthwith send a copy thereof to the Board : 

Provided that the Board may, subject to such conditions as it may 

deem fit to impose from time to time, exempt the trustee of a religious 
trust having an income of less than five hundred rupees from the obliga- 
tion of sending a copy of the budget of such trust to the Board and may 
at any time withdraw such exemption : 

: Provided further that such exemption shall not prevent the Board from 
calling for a copy of the budget of such trust for any financial year during 
which the exemption is in force. 3 
Ss. o>" > D The Board may, within six weeks from the date on which it 
== aS 2 ives such copy, alter or modify the budget in such manner and to such 
3 extent as Ee thinks fit. 
oe 6) If the Board alters or modifies any budget under sub-section (2), 
— hall forthwith send a copy of the budget as so altered or modified to 
SER “the trustee of the trust concerned, and the budget a as so altered or modified 
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required by sub-section (1), the Board shall prepare a budget for the trust 
concerned and send a copy thereof to the trustee before the first day of 
March each year and such budget shall be deemed to be the budget of 
that trust for the year in question. 


(6) Nothing contained in this section shall be deemed to authorise 
the Board to alter or modify any budget in a manner or to an extent 
inconsistent with the wishes of the founder, so far as such wishes can be 
ascertained, or with the provisions of this Act. 


61. Copies .of budgets to be furnished to the Regional Trust 
Committees.—In areas for which Regional Trust Committees have been 
established under the provisions of this Act, a copy of each of the state- 
ments referred to in section 59 and of the budget referred to in section 60 
shall be furnished by the trustee to the Regional Trust Committee of 
the area in which the head office of the trust concerned is situated. 

62. Duties of trustees to give assistance in inquiries, ete.—The 
trustee of every religious trust shall offer every reasonable facility for the 
inspection of the documents and the property of such trust and shall 
render every assistance in inquiries, when called upon to do so by the 
Board, to any Committee, the President, the Superintendent or any other 
person or officer appointed by the Board to make such inquiries. 


CHAPTER XI 
AUDIT OF ACCOUNTS AND RECOVERY OF IRREGULAR 
EXPENSES 


63. Audit of accounts of religious trusts—(1) The accounts of 
cvery religious trust, other than a religious trust the trustee of which has 
been exempted from sending a copy of budget under the first proviso to 
sub-section (1) of section 60, shall be audited and examined annually by 
a qualified accountant appointed as auditor by the Board. 

(2) The auditor may, by written notice, require the production before 
him of any document or the attendance before him of any person 
responsible for the preparation of the accounts to enable the auditor to 
obtain such information as he may consider necessary for the proper 
conduct of the audit. 


(3) Within a month of the completion of the audit, the auditor shall 
propag a report on the accounts audited and examined and shall submit 
a report to the Board and deliver a copy thereof to the trustee concerned : 


oy 


Provided that the auditor may seai an interim report at any time 
be thinks fit. z —— 
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(6) the amount of any deficiency or loss which appears to have been 
incurred by the negligence or misconduct of the trustee; and 

(c) the amount of any sum which ought to have been, but is not, 
brought into account by the trustee. 

(5) After considering such report, the Board may— 

(a) order that any payment referred to in clause (a) of sub-section (4) 
shall be allowed or that no further action shall be taken as 
regards any amount referred to in clause (b) or clause (c) of 
the said sub-section ; or 

(6) serve a notice on the trustee concerned requiring him to show 
cause within one month from the date of the service of such 
notice why such payment should not be surcharged or such 
amount should not be charged against him. 

(6) After considering such cause as may be shown by the trustee and 
affording him a reasonable opportunity of being heard, the Board may 
surcharge such payment or charge the amount of any loss or deficiency 
against him and shall in every such case certify the amount due trom 
him. 

(7) A copy of the statement, if any, referred in sub-section (4), included 
in the report of the auditor shall be forwarded by the Board to the 
State Government for such orders as the State Government may think fit. 


(8) Where there is a conflict between the orders of the Board under 
sub-sections (5) and (6) and the orders of the State Government under 
sub-section (7), the latter shall prevail. 

(9) The cost of the audit of the accounts of a religious trust shall 
be paid from the Trust Fund. 


64. Certified amount recoverable as a public demand.—(1) Every 
amount certified under sub-section (6) of section 63 as due from any 
trustee shall, if not paid within ninety days next after the date of the 
certification thereof, be recoverable from him in the manner provided in 
sub-section (4) of section 70. 


r (2) The Board shall pay all certified amounts received or recovered 
by it to the trustee of the religious trust cencerned for being credited to 
the amounts of such trust. 


a 


— 65. Appeal against order of surcharge or charge.—(|) A trustee 
— | aggrieved by any order of surcharge: or charge made — him under sub- 
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66. Audit of accounts of the Board.—The accounts of the Board 
shall be subject to audit under the Bihar and Orissa Local Fund Audit 
Act, 1925, and, for the purposes of the said Act, the Board shall be deemed 
to be a local authority whose accounts have been declared by the State 
Government to be subject to audit under section 3 of the said Act and 
the Trust Fund shall be deemed to be a local fund. 


CHAPTER XII 
OFFENCES AND PENALTIES 


67. Offences under the Act and penalties for such offences.— 
(1) If a trustee fails without reasonable cause, the burden of proving which 
shall be upon him, to comply with any order or direction made or issued 
under clause (2), (0) or (q) of sub-section (2) of section 28 or under section 
58 to comply with the provisions of sub-section (1) of section 59, sub- 
section (1) of section 60, and section 6] or section 62, or to furnish any 
Statement, annual account, estimate, explanation or other document or 
information relating to the religious trust of which he is the trustee, which 
he is required or called upon to furnish under any of the provisions of 
this Act, he shall be punishable with fine which may extend, in the case 
of the first offence to two hundred rupees and, in the case of the second 
or any subsequent offence, to five hundred rupees and, in default of 
payment of the fine, with simple imprisonment for a term which may 
extend to six months or one year, as the case may be. 

(2) The fines realised under sub-section (1) shall be credited to the 
‘Trust Fund. 

68. Offences to be bailable, compoundable and non-cognizable—- 
(1) No prosecution for any offence under this Chapter shall be commenced 
except upon a complaint made by the President or any person authorised 
in writing in this behalf by the President. 


(2) No Court other than that of a Magistrate of the first class shall try — 


any such offence. 
(3) Every such offence shall be Baeble and shall, notwithstanding 


anything to the contrary contained in the Code of Criminal Procedure, — 


1898, be compoundable by the President or by the person on — 
complaint the prosecution was commenced. 


CHAPTER XIII 
THE TRUST FUND 


69. Creation of Trust Funds.—(1) There shall be fornied: a separate F 


Trust for each of the Bibar State Board of Religious Trusts, the Bihar 
State Board of Swetambar Jain Religious Trusts and the Bihar State Board 
of Digambar Jain Religious Trusts to be respectively known as the Bihar 


State Board of Religious Trust Fund, the Bihar State Board of — per 
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Jain Religious Trust Fund and the Bihar State Board of Digambar Jain 
Religious Trust Fund, and there shall be placed to the Credit of— 


(i) the Bihar State Board of Religious Trust Fund— 
(a) all sums received by the Bihar State Board of Religious 
Trusts as donations and grants ; 
(6) all sums received by the Bihar State Board of Religious 
Trusts as fines under section 67 ; 


(c) all sums received by the Bihar State Board of Religious 
Trusts as fees under section 70 ; 

(d) all receipts by the Bihar State Board of Religious Trusts 
in respect of fees for inspection and supplying copies of 
any document ; 

(©) all sums received or recovered by the Bihar State Board of 
Religious Trusts as costs awarded to it in any suit or proceed- 
ing ; and 

(f) all sums received or recovered by the Bihar State Board of 
Religious Trusts on any other account except certified sums 

Sri e received or recovered by it under section 64 ; 
(tt) the Bihar State Board of Swetambar Jain Religious Trust Fund— 

(a) all sums received by the Bihar State Board of Swetambar 

Jain Religious Trusts as donations and grants ; 
= napa b _ (b) all sums received from trustees of Swetamber Jain Religious 
= ——— Trusts as fines under section 67; 
= FEES Sette: Sand ©) all sums received from trustees of Swetamber Jain Religious 
* ANARE Ri Trusts as fees under section 70 ; 
timgdses @ “all receipts: by the Bihar State Board of Swetamber Jain 
— ena. Trusts in be of ees for inspection and 













ed or recovered be the Bihar State Board of 
———— ‘Trusts as costs awarded to it in 
Ce g; and — — 


uss On: any other —— 
ived or recovered by it 1 under 
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(0 all sums received from trustees of Digambar Jain Religious 
Trusts as fees under section 70 ; 

(d) all receipts by the Bihar State Board of Digambar Jain Reli- 
gious Trusts in respect of fees for ans Pec and supplying 
copies of any documents ; 

(e) all sums received or recovered by the Bihar State Board of 
Digambar Jain Religious Trusts as costs awarded to it in 
any suit or proceeding; and 

(f) all sums received or recovered by the Bihar State Board of 
Digambar Jain Religious Trusts on any other account except 
certified sums received or recovered by it under section 64. 

(2) ‘Lhe Trust Fund for each Board shall be vested in the Board 
concerned and the balance standing to the credit of the Fund shall be 
kept in such custody as the State Government may, from time to time 
direct. 

70. Fee payable by religious trusts to Board.—(1) For the purpose 
of defraying the expenses incurred or to be incurred in the administration 
of this Act, the trustee of every religious trust shall, in each financial year, 
pay to the Board such fee, not exceeding five per centum of its net income 
in the last preceding financial year, as the Board may, from time to time, 
with the previous sanction of the State Government, determine. 

Explanation.—iIn this sub-section, the expression ‘net income’ means 
the total income realised by the trustee from all sources after deducting 
any amount payable as revenue, rent, taxes, local or other cesses and cost 
of management at twelve and a half per centum. 


(2) (@ ‘The fee referred to in sub-section (1) shall be assessed by the 
prescribed authority in the prescribed manner. 


(6) A trustee, aggrieved by an order of assessment made by the pres- 
cribed authority under clause (a), may, within one month of the date of 
receipt of the said order, appeal to such authority as may be prescribed, and 
such authority may by order set aside or vary such assessment and such 
order shall be final. à 

(3) Such fee shall be payable in the prescribed manner in four equal 
instalments on such dates as may, from time to time, be fixed by the Board. 

(4) If any instalment of such fee is not paid on or before the date 
fixed by the Board under sub-section (3) for the payment of such instalment, 
it shall be recoverable from the person responsible for paying the same as 
a public demand payable to the Board. 


(5) The Board may reduce any portion of the fee ‘able by the 
trustee of any religious trust. 

(6) The trustee of religious trust may realise the fee payable by. him 
“under sub-section (1) from the beneficiaries of such trust but the sum 
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realisable from any one of such persons shall not exceed such amount 
as shall bear to the total contribution payable the same proportion as the 
value of benefits receivable by such persons bears to the entire net available 
income of such trust : 

Provided that, if there is any income of such trust in excess of the 
amount payable as dues under this Act, other than as the fee payable 
under sub-section (1) and in excess of the amount payable under the deed 
of trust, the fee shall be paid in the first instance out of such income. 


71. Objects to which Trust Fund may be applied.—The Trust Fund 
shall be applicable to the following objects and in the following order : — 


(a) to the repayment of debts incurred by the Board for the purposes 
of this Act; 


(6) to the payment of the salaries and allowances of the President, 
the Superintendent and of the establishments employed by the Board for 
the purposes of this Act and to the payment of any gratuities and pro- 
vident fund contribution to the Superintendent and to the members of 
such establishment ; 


: (c) to the payment of the travelling and other allowances of the 


(4) to the payment of the travelling and other allowances of the 
members of the Committees and of the members of Regional Trust Com- 
mittees ; 

(€) to the expenses incurred in the assessment and recovery of the 
fee mentioned in section 70 ; ; 


(f) to the payment of the cost of audit of the Trust Fund and of 
the cost of audit of the accounts of any religious trust made under 
—— 

-(g) to the Sxpeuses of any suit or proceeding to which the Board 
is a party; <u 

— STs (hk) to the payment of land revenue, cess, rent, rates or taxes duc 
— — the Government or to a local authority from a religious trust under 
— — (1) of section 36 ; 

— to any object whicli may be decided by the Board at a meeting 
< — for the purpose, by a resolution in favour of which 
TH than two-thirds of the members present at such meeting shall 

ted to be an object to which the Trust Fund may be PEER 
cecwith oe. ‘Hindu — and 
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CHAPTER XIV 
SPECIAL PROVISIONS FOR CERTAIN SUITS 


72. Special provisions for suits for recovery of immovable property 
of religious trusts in certain cases.—(1) Notwithstanding anything con- 
tained in the Code of Civil Procedure, 1908, where a suit is instituted 
on behalf of the Board,— 

(a) to set aside a sale of immovable property comprised in a 
religious trust in execution of a decree of a Civil Court ; 

(b) to set aside a sale of immovable property comprised in a 
religious trust in execution of a certificate filed under the 
provisions of the Bihar and Orissa Public Demands Recovery 
Act, 1914, or under the Public Demands Recovery Act, 1880 
or under the Public Demands Recovery Act, 1895, for the 
realisation of any amount due to the Collector under section 98 
of the Cess Act, 1880 ; 

(¢) to set aside a transfer of immovable property comprised in a 
religious trust made by a trustee thereof for a valuable consi- 
deration otherwise than with the sanction of the District 
Judge ; 

(d) to recover possession of the property referred to in clauses (a), 
(6) and (c) as trustee of the religious trust to which the 
property appertains or to restore such property to the possession 
of the trustee of such trust ; or 

(e) by a trustee to recover possession of immovable property 
comprised in a religious trust which has been transferred by 
a previous trustee for a valuable consideration otherwise than 
with the sanction of the District Judge, 

and the property which is the subject-matter of such suit is in the possession 
of the defendant, the Court shall, on the application of the plaintiff, 
appoint a receiver of such property and direct such receiver to pay to the 
plaintiff, from time to time, such amount of the income of the property 
as the Court considers necessary for the prosecution of the suit. 

(2) Notwithstanding anything contained in the Court-fees Act, 1870, 
in its application to the State of Bihar, the fee payable on plaint or 
memorandum of appeal in respect to a suit of the nature referred to in 
clause (a), (b), (c), (d) or (e) of sub-section (1) shall be fifteen rupees. 


CHAPTER XV 
MISCELLANEOUS — pirn 
73. Fee inspection by Board of the document, register or record 


relating to property belonging to a religious trust.—Notwithstanding any- 
thing contained in any law or rule having the force of law, no fee shall be 
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chargeable from the Board for inspection of any document, register oi 
record relating to the property of a religious trust which may be in the 
custody of any Court, office or department of the State Government or 
any local authority : 

Provided that such inspection shall be allowed only to the duly 
authorised agents and servants of the Board and of only such document, 
1egister or record which can ordinarily be inspected by a private party. 

74. Trustee may apply to Board for directions.—The trustee of a 
religious trust may apply by petition to the Board for the opinion, advice 
or direction of the Board on any question affecting the management or 
administration of the property of such trust and the Board shall give its 
opinion, advice or direction, as the case may be, thereon. 

75. President, etc., to be public servants.—The President, the 
Superintendent, every auditor appointed under section 63 and every 
member, officer and servant of the Board authorised by the Board or by 
the President to do any act under this Act shall be deemed to be a public 
servant within the meaning of section 2] of the Indian Penal Code. 


76. Presumption and savings — (1) No act of the Board or of 
Committee shall be deemed to be invalid by reason of the existence of a 
vacancy in the Board or such Committee. 

(2) Accidental omission to serve notice of a meeting of the Board 
or of a Committee or any member of the Board or such Committee, as 
the case may be, shall not affect the validity of any such meeting and any 
decision taken at any such meeting by the Board or the Committee, as the 
case may be, shall not be deemed to be invalid by: reason only of any 
such irregularity unless it can be shown that the said irregularity has 
affected the merits of the case. 


(3) No act, order or direction of the Board shall be deemed to be 
invalid by reason of any irregularity in the constitution of the Board 
and no order or decision or direction of the Board or of the President 
shall be reversed or substantially varied, nor shall any porceeding heard 
by the Board or by the President be remanded, by the District Judge 
before whom, or any Court in which, an application is made; a suit 
instituted or an appeal preferred to reverse or vary such order, or 
direction, on account of any misjoinder or non-joinder of parties or 
causes of action, or any crror, defect or irregularity in the proceedings 
before the Board or the President not affecting the merits of the case 
or the jurisdiction of the Board or the President. 


77. Bar of suits.—Save as otherwise provided in this Act, no suit shall 
be brought in any Civil Court to set aside or modify any order made 
under this Act, and no suit shall lie against the Board, the President or 

: any other member or the Superintendent for anything in good faith done 
=p Sony — to be done under this Act. 
Liis A 
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78. No suit to be brought against the Board or the President, 
etc., until after notice of cause of action——No suit shall be brought 
against the Board or the President or any other member or the Superin- 
tendent or any other officers or servants of the Board for anything done 
or purporting to be done under this Act, until the expiration of two months 
next after notice in writing has been delivered or left at the office of the 
Board and also (if the suit is intended to be brought against the President 
or any other member or the Superintendent or any of the officers or 
servants of the Board), at the place of abode of the person against whom 
such suit is intended to be brought, stating the cause of action and the 
name and place of abode of the person who intends to bring the suit. 


79. Provisions to have effect notwithstanding any other law.— 
The provisions of this Act shall have effect notwithstanding anything con- 
tained in any other law or anything having the force of law ; and anything 
in any such law or anything having the force of law which is inconsistent 
with any of the provisions of the Act, shall, to the extent of such inconsis- - 
tency, be deemed to have been repealed. 


CHAPTER XVI 
DISSOLUTION OR SUPERSESSION OF THE BOARD 


80. Power of the State Government to dissolve or supersede the 
Board.—(1) If in the opinion of the State Government, the Board persis- 
tently makes default in the performance of the duties imposed on it by 
or under this Act or exceeds or abuses its powers, the State Government 
may, by notification, specifying the reason for so doing, declare the Board 
to be in default or to have exceeded or alee its powers, as the — 

may. be; and— ; er 
(a) that on date to be specified in the order the office of — 
members of the Board shall be deemed to be vacated and — 
require a fresh election to >” be held on or before s said — 
or = 
(b) direct that the Board shall be superseded for — perio 
exceeding six months at a time, but in any case not exceec 

l thirty-three months in all as may be specified in the noti 5 

(2) The members of the Board who vacate office by F 
dedlaration made under sub-section (1) shall not, unless the 
- ment otherwise direct, be deemed | — — — re 
appointment.  — * 


81. Ta na of supersession— Where 
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(6) all the powers and duties which under the provisions of this 
Act are to be exercised and performed by the Board or the 
President shall, during the period of supersession, be exercised 
and performed by such person or persons as the State Govern- 
ment may direct ; 

(c) all property vested in the Board shall, during the period of 
supersession, vest in the State Government ; and 

(d) before the expiration of the period of supersession, election 
shall be held and appointment made for the purpose of 
reconstituting the Board. 


81-A. Power of the State Government where injunction issued or 
constitution of the Board declared illegal by Court.—Where an injunction 
has been issued by a competent Court restraining the Board from 
discharging its functions or where the constitution of the Board has been 
declared illegal by such Court, the State Government may direct that— 

(a) all the powers and duties which under the provisions of this 
Act are to be exercised and performed by the Board or the 
President shall, during the continuance of such injunction, or 
as the case may be, till the first meeting of a validly reconstituted 
Board, be exercised and performed by such person or persons 
as the State Government may appoint in this behalf: 


Provided that when the State Government have already appointed a 
person or persons to exercise the powers and perform the duties of the 
Board or the President during the continuance of an injunction, such 
person or persons shall continue to do so till the first meeting of a 
validly reconstituted Board ; 

(b) all property vested in the Board shall, during the continuance 
of the injunction or, as the case may be, till the meeting of 
a validly reconstituted Board, vest in the State Government ; 
and 
= _ (ce) where the constitution of the Board has been declared illegal 
“Nese election shall be held and appointments made for the purpose 
_of reconstituting the Board within a period of 48 months 
from the date of orders of the Court. 


CHAPTER XVII 
- RULES AND BYE-LAWS | 















_ Government may, after previous publication, make rules, not 
ent with this Act, for carrying out the purposes of this Act. 

particular and without prejudice to the generality of the 

ox, the State Government may make rules with respect to 

e —— :— 


SEC. 83 ] 
(4) 


(b) 


(c) 


(d) 


(e) 


(f) 
(8) 


(h) 


(1) 
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the conditions and restrictions subject to which the Board 
may transfer any property under sub-section (3) of section 5; 
the manner in which members shall be elected under clauses 
(b) and (c) of sub-section (1) and clauses (6) and (c) of sub- 
section (3) clauses (b) and (c) of sub-section (3) of sub-section 8 
and section 10; 

the conditions and restrictions subject to which members of 
the Board and of a Committee may undertake journeys in 
connection with any of the affairs of the Board and the 
travelling and other allowances to be paid for such journeys ; 
the manner in which the record referred to in clause (a) of 
sub-section (2) of section 28 shall be prepared and main- 
tained ; 

the manner in which and the conditions subject to which the 
Board may realise the costs referred to in clause (r) of sub- 
section (2) of section 28 ; 

the manner in which notices under sub-section (1) of section 
30 shall be issued ; 

the manner in which the members shall be elected under the 
proviso to sub-section (2) of section 40; 

the manner in which the names of the persons appointed or 
elected as members of Regional Trust Committees under 
sub-section (2) of section 40 shall be published ; 

the manner in which applications to the District Judge under 
sub-section (|) of section 43 shall be made ; 

the manner in which general notices under sub-section (2) of 
section 43 shall be published ; 


the forms of the statements referred to in sub-sections (1) and 
(2) of section 59, and the particulars to be contained in the 
statement referred to in the said sub-section (1); 


the authority to whom a trustee may appeal under sub-section 
(1) of section 65; 


the manner in which fees under section 70 shall be assessed, 
the authority by whom such assessment shall be made, the 
authority to whom appeal from orders of assessment shall lie 
and the manner in which the assessed fees shall be payable ; 
and | 


other matters expressly required or allowed by this Act to be 
prescribed. 


83. Power of Board to make bye-laws.—(1) The Board may make 
bye-laws not inconsistent with this Act and the rules made thereunder 
for any matter necessary fọr carrying into effect the objects of this Act. 


l 
4 
l 4 
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(2) In particular, and without prejudice to the generality of the 
foregoing power, the Board may make bye-laws with respect to— 

(a) the preservation of order and the conduct of proceedings of 
the Board ; 

(b) the functions and procedure of Committees ; 

(c) the fee to be levied on applications under this Act before it 
or any of its Committees or before the President or the 
Superintendent or any of the officers or servants of the Board 
and on applications for copies of proceedings or other records 
of the Board, the form and manner of making such applications 
and the conditions subject to which copies of such proceed- 
ings and records may be granted ; 

(d) the fee to be paid for inspecting the register of religious 
trusts ; 

(e) the form of the register of religious trusts to be prepared and 
maintained by the Board ; 

(f) the books and accounts to be kept in the office of religious 
trusts ; 

ed (g) the accounts, reports and returns to be submitted by trustees ; 
Bee ese (h) the manner in which the accounts of religious trusts shall be 
I gudited and published, the time and place of such audit, the 
ri —— E p 

see REIS and contents of the auditor’s reports and the scale of 
2 au remuneration to be paid to auditors ; 

J the custody and investment of the funds of any trust, the 
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(q) the number of members of which a Regional Trust Committee 
shall consist, the manner in which the business of a Regional 
Trust Committee shall be conducted, the staff required for 
such Committee, the conditions of service of such staff and the 
travelling and other allowances to be paid to members of 
such Committees for attending meetings and undertaking 
journeys in connection Wh the affairs of such Committee ; 
and : ; LANG, 
(r) the publication of the notices, decisions ad) orders of the 
Board. +: zoe PAER — 
(3) Such bye-laws shall be made after previous publication and shall 
not take effect until they are approved and confirmed ey ‘the State | 
Government: . — 68 — z 
Provided that if the State Government do not approve and confirm 
such bye-laws within four months from the date of receipt “the 
State Government, the said bye-laws shall be deemed to Hayes been al pre 
ved and confirmed on the Spuy of the said four months, — 
TESTES — 









APPENDIX 4 


THE MADRAS HINDU RELIGIOUS AND CHARITA- 
BLE ENDOWMENTS ACT, 1959 


MADRAS ACT 22 OF 1959 





Whereas it is expedient to amend and consolidate the law relating 
to the administration and governance of Hindu Religious and Charitable 
Institutions and Endowments in the State of Madras ; 

Be it enacted in the tenth year of the Republic of India as follows :— 


CHAPTER I 
PRELIMINARY 


l. Short title, extent, application and commencement.—(1) 
This Act may be called the Madras Hindu Religious and Charitable 
Endowments Act, 1959. [The Act come into force from I Jaunary 1960.) 


(2) It extends to the whole of the State of Madras. 


(3) It applies to all Hindu public religious institutions and endow- 
ments including the incorporated Devaswoms and unincorporated 
Devaswoms. 

Explanation.—In this sub-section, Hindu public religious institu- 
tions and endowments do not include Jain religious institutions and 
endowments. 

(4) (a) The provisions of this Act except the provisions of— 

(i) sub-section (4) of section 92, in so far as that sub-section 
relates to Consultative Committees thereof, and 
` (ii) clause (xxi) (b) of sub-section (2) of section 116, shall come 
into force on such date as the Government may, by notification, 
appoint ; and different dates may be appointed for different 
3 areas and for different provisions of this Act. 
TE — (by) The provisions of sub-section (4) of section 92 in so far as that 
— 
= sub-section relates to Consultative Committees and Sub-committecs thereof 
Ess and of clause (xxi) (b) of sub-section (2) of section 116 shall be deemed 
to to have come into force on the Sine Boyetuber, — 








ee aa endowments, all or any of the provisions of this 
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Act and of any rules made thereunder and thereupon, the provisions so 
extended shall apply to such institutions and endowments : 


Provided that before issuing such a notification, the Government 
shall publish in the Fort St. George Gazette, a notice of their intention 
to do so, fix a period which shall not be less than two months from the 
date of publication of the notice, for the persons interested in the insti- 
tutions and endowments concerned to show cause against the issue of the 
notification, and consider their objections, if any. 

(2) In this Act, wherever the word ‘Hindu’ occurs, it shall, in 
1espect of Jain public religious institutions and endowments to which the 
provisions of this Act have been extended under sub-section (1), be cons- 
trued to mean ‘Jains’, unless the context otherwise requires. 

3. Power to extend Act to Charitable Endowments.—(1) Where 
the Government have reason to believe that any Hindu or Jain public 
charitable endowment is being mismanaged, they may direct the 
Commissioner to inquire, or to cause an inquiry to be made by any officer 
authorised by him in this behalf, into the affairs of such charitable 
endowment, and to report to them whether, in the interests of the 
administration of such charitable endowment, it is necessary to extend 
thereto all or any of the provisions of this Act and of any rules made 
thereunder. | 


(2) The Commissioner or the officer authorised by him under sub- 
section (1) shall, while making an inquiry under that sub-section, have 
all the powers of a Civil Court under the Code of Civil Procedure, 1908 
(Central Act V of 1908), for the purposes of enforcing the attendance of 
witnesses and compelling the production of books, accounts, documents, 
securities, cash and other properties belonging to or in the custody of 
such charitable endowment and shall follow the procedure applicable 
under the said Code in regard to recording of evidence and hearing of 
parties. 


(3) If, after considering the report of the Commissioner submitted 
under sub-section (1), the Government are satisfied that such charitable 
endowment is being mismanaged, and that, in the interests of the adminis- 
tration of such charitable endowment, it is necessary to extend thereto 
all or any of the provisions of this Act and of any rules made thereunder, 
they may, by notification, extend to such charitable endowment the said 
provisions, and thereupon the provisions so extended shall — to such 
charitable endowment as if it were a specific endowment : fs 


Provided that before issuing such a notification, the Government shall 
publish in the Fort St. George Gazette, a notice of their intention to do 
so, specifying the reasons for the action proposed to be taken by them 
and fixing a period which shall not be less than two months from the 


date of publication of the notice, for the persons interested in the endow- 
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ment concerned to show cause against the issue of the notification and 
consider their objections, if any. 

(4) Notwithstanding anything contained in this section, the Govern- 
ment may, on application made by the trustee of any Hindu or Jain public 
charitable endowment, or where there are more trustees than one, then 
by those trustees or a majority of them and with the concurrence by the 
trustee or trustees making the application extend, by notification, to such 
charitable endowment all or any of the provisions of this Act and of any 
rules made thereunder, and thereupon, the provisions so extended shall 
apply to such charitable endowment as if it were a specific endowment. 

4. Exemptions.—The Government may, by notification, exempt from 
the operation of any of the provisions of this Act or any tules made 
thereunder any religious institution or religious or charitable endowment 
Or vary or cancel any such exemption : 

Provided that before such exemption is varied or cancelled, the person 
affected shall be given a reasonable opportunity of showing cause against 
such variation or cancellation. 

5. Certain Acts not to apply to Hindu religious institutions and 
endowments.—The following enactments shall cease to apply to Hindu 
religious institutions and endowments, namely :— 

(a) The Madras Endowments and _ Escheats Regulation, 1817 
(Madras Regulation VII of 1817) ; : 

(b) The Religious Endowments Act, 1863 (Central Act XX of 
1863) ; 

(© The Charitable Endowments Act, 1890 (Central Act VI of 
1890) ; 

(4) The Charitable and Religious Trusts Act, 1920 (Central 

Act XIV of 1920); 

(€) Sections 92 and 93 of the Code of Civil Procedure, 1908 (Central 
=n, aC Act V of 1908). 
ki —— Definitions.—In this Act, unless the context otherwise requires— 

0) “Advisory | Committee” means the Committee constituted by the 

Governm ernment under sub-section (1) of section 7 ; 


Dinz BD psr aed f 

=) “Assistant Commissioner” means an Assistant Commissioner 

pointed under section 9 ; 

{ Mae -= “Board” means the Board constituted under section 10 of the 
as H — Sp pear Act, -1926 (Madras Act II 29F 
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or any section thereof, for the support or maintenance of objects of utility 
to the said community or section, such as rest-houses, choultries, pathsalas, 
schools and colleges, houses for feeding the poor and institutions for the 
advancement of education, medical relief and public health or other 
objects of a like nature, and includes the institution concerned ; 

(6) “Commissioner” means the Commissioner appointed under 
Section 9 ; 

(7) “Court?” means— 

(1) in relation to a math or temple situated in the Presidency-town, 
the Madras City Civil Court ; 

(77) in relation to a math or temple situated elsewhere, the Subor- 
dinate Judge’s Court having jurisdiction over the area in which 
the math or temple is situated, or if there is no such court, 
the District Court having such jurisdiction ; 

(111) in relation to a specific endowment attached to a math or 
temple, the court which would have jurisdiction as aforesaid 
in relation. to the math or temple ; 

(iv) in relation to a specific endowment attached to two or more 
maths or temples, any court which would have jurisdiction as 
aforesaid in relation to either or any of such maths or temples ; 

(8) “Deputy Commissioner” means a Deputy Commissioner appoin- 
ted under Section 9; 

(9) “Executive Officer” means a person who is appointed to exer- 
cise such powers and discharge such duties appertaining to the adminis- 
tration of a religious institution as are assigned to him by or under this 
Act or the rules made thereunder or by any scheme settled or deemed 
to have been settled under this Act; 

(10) “Government” means the State Government ; 

(11) “hereditary trustee” means the trustee of a religious institution, 
the succession to whose office devolves by hereditary right or is regulated 
by usage or is specifically provided for by the founder, so long as such 
scheme of succession is in force ; 

(12) “Incorporated Devaswoms” means the Devaswoms mentioned in 
Schedule I; E) 


(13) “math” means a Hindu religious institution with properties 


attached thereto and presided over by a person, the succession to whose 
office devolves in accordance with the direction of the founder of the 


institution or is regulated by usage and— — — 
(1) whose duty it is to engage himself in imparting religious 
instruction or rendering spiritual service; or =» o — -= 


(#2) who exercises or claims to exercise — headship over a 


8 


oad — 


body of disciples ; = — 5 i fy 3 ane ae 
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and includes places of religious worship or instruction which are appurte- 
nant to the institution ; 

Explanation.—Where the headquarters of a math are outside the 
State but the math has properties situated within the State control shall 
be exercised over the math in accordance with the provisions of this Act, 
in so far as the properties of the math situated within the State are 
concerned ; 

(14) “non-hereditary trustee” means a trustce who is not a hereditary 
trustee ; 

(15) “person having interest’ means— 

(a) in the case of a math, a disciple of the math or a person of 
the religious persuasion to which the math belongs ; 

(b) in the case of a temple, a person who is entitled to attend at 
or is in the habit of attending the performance of worship or 
service in the temple, or who is entitled to partake or is in 
the habit of partaking in the benefit of the distribution of 
gifts thereat ; 

(©) in the case of a specific endowment a person who is entitled 
to attend at or is in the habit of attending the performance 
of the service or charity, or who is entitled to partake or is 
in the habit of partaking in the benefit of the charity ; 

(16) “religious charity” means a public charity associated with a 
Hindu festival or observance of religious character, whether it be connected 
with a math or temple or not; 


6067 “religious endowment” or “endowment” means all property 
eo belonging to or given or endowed for the support of maths or temples, 
— or given or endowed for the performance of any service or charity of a 
© public | nature connected therewith or of any other religious charity; 
= and includes the institution concerned and also the premises thereof ; but 
= does not include gifts of property made as personal gifts to the archaka, 
as. g der or other employee of a religious institution; 
lanation (I)—Any inam granted to an archaka, service-holder or 
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commencement of this Act, the religious institution has ceased to exist 
or ceased to be used as a place of religious worship or instruction or the 
service or charity has ceased to be performed : 

Provided that this explanation shall not be deemed to apply in 
respect of any property which vested in any person before the 30th 
September, 1951, by the operation of the law of limitation ; 

(18) “religious institution” means a math, temple or specific endow- 
ment ; 

(19) “specific endowment” means any property or money endowed 
for the performance of any specific service or charity in a math or temple, 
or for the performance of any other religious charity, but does not include 
an imam of the nature described in Explanation (1) to clause (17); 

Explanation (1)—Two or more endowments of the nature specified 
in this clause, the administration of which is vested in a common trustee, 
or which are managed under a common scheme settled or deemed to have 
been settled under this Act shall be construed as a single specific endow- 
ment for the purposes of this Act; 

Explanation (2).—Where a specific endowment attached to a math 
or temple is situated partly within the State and partly outside the 
State, control shall be exercised in accordance with the provisions of 
this Act over the part of the specific endowment situated within the 
State ; 

(20) “temple” means a place by whatever designation known used 
as a place of public religious worship and dedicated to, or for the benefit 
of, or used as of right by, the Hindu community or any section thereof, 
as a place of public religious worship; 

Explanation.—Where a temple situated outside the State has pro- 
perties situated within the State, control shall be exercised over the 
temple in accordance with the provisions of this Act, in so far as the 
properties of the temple situated within the State are concerned ; 

(21) “transferred territory” - means the Kanyakumari district and the 
Shencottah taluk of Tirunelveli district; 


(22) “trustee” means any person or body by whatever designation 


known in whom or in which the administration of a religious institution 
is vested, and includes any person or body who or which is liable as a such 
person or body were a trustee ; se 


(23) “Unincorporated Devaswoms” means the Devaswoms — 
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CHAPTER II 


THE COMMISSIONER AND OTHER CONTROLLING AU LHO- 
RITIES 


8. Authorities under the Act.—There shall be the following classes 

of authorities under this Act, namely :— 
(a) The Commissioner ; 
(6) Deputy Commissioners ; and 
(c) Assistant Commissioners. 
(d) [ a BB ] 

9. Government to appoint Commissioner, etc.—(1) The Government 
shalk appoint the Commissioner and such number of Deputy and Assistant 
Commissioners as they think fit. 

(2) (a) Appointment to the post of Commissioner shall be— 

(2) by transfer from among the members of the Madras State 
Higher Judicial Service or of the Madras State Judicial 
Service or of any other service, or 
(ii) by promotion from Deputy Commissioners, 
- (iii) by direct recruitment. 
(6) Appointment to the post of Deputy Commissioner shall be— 
(i) by transfer from among the members of the Madras State 
Judicial Service or of any other service, or 
(11) by promotion from Assistant Commissioner, or 
(iii) by direct recruitment, or 
(iv) by agreement or contract. 

10. Commissioner, etc., to be Hindu.—The Commissioner, every 
Deputy or Assistant Commissioner and every other officer or servant 
appointed to carry out the purposes of this Act, by whomsoever appointed, 
shall be a person professing the Hindu religion, and shall cease to hold 

= Office as such when he ceases to profess that religion. 

— = Il. Commissioner to be Corporation Sole.—The Commissioner 
shall be a Corporation Sole and shall have perpetual succession and a 
= common seal and may sue and be sued in his corporate name. 

12. Commissioner, etc., to be servants of Government-—(l) The 
amissioner, Deputy Commissioners, Assistant Commissioners and other 
LC _ servants: including executive Officers of religious institutions 
s = ane — —— Act — be servants of the Govexpmens 
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(2) (a) The Commissioner shall, out of the Madras Hindu Religious 
and Charitable Endowments Administration Fund, repay to the Govern- 
ment sums paid by the Government under sub-section (1). 

(6) The Commissioner shall recover from the religious institu- 
tion concerned the salaries, allowances, pensions and other remuneration 
paid to the executive officers of religious institutions and credit the amount 
so recovered to the fund mentioned in clause (a). 

(c) (i) For the purpose of pension or other remuneration payable 
to any executive officer serving immediately before the date of the com- 
mencement of this Act and retiring on or after that date, the Government 
may take into account the service of such officer before that date, subject 
to such conditions as may be prescribed ; : 

(it) The Commissioner may recover from the religious insti- 
tutions concerned also the portion of the pension or other remuneration 
attributable to the service of such executive officer as is mentioned in sub- 
clause (1) before the date of the commencement of this Act. 

13. Delegation to Deputy Commissioners.—(1) The Commissioner 
shall, with the previous approval of the Government, specify the area 
within which each Deputy Commissioner, if there is more than one, shall 
exercise the powers conferred and discharge the duties imposed by this 
Act or the rules made thereunder on a Deputy Commissioner as such. 

(2) The Commissioner may delegate any of the powers conferred or 
duties imposed on him by this Act or the rules made thereunder [includ- 
ing the powers and duties of an Assistant Commisioner which may be 
exercised by the Commissioner under the proviso to sub-section (2) of 
section 14 but not including the powers and duties of the Commissioner 
ynder sections 21, 22, 46, 47, 59, 69, 72 or sub-section (2) of section 92], 
in respect of any area of any class or group of institutions in the State or 
any area thercin to a Deputy Commissioner subject to such restrictions 
and control as the Government may, by general or special order, lay down 
and subject also to such limitations and conditions, if any, as may be 
specified in the order of delegation. 

14. Territorial jurisdiction and powers and duties of Assistant 


Commissioners.—(1) The Commissioner shall, with the previous approval — 


of the Government, divide the State into divisions, each of which shall 
be in the charge of an Assistant Commissioner. 

(2) An Assistant Commissioner shall exercise the powers conferred and 
discharge the duties imposed on him by this Act or the rules made there- 
under in respect of his division ; | 


Provided that the Commissioner may, by order in writing declare that : 


the exercise and discharge of all or any of such powers and duties shall | 
be subject to such exceptions, limitations and conditions as may- be- 
specified in the order, and may himself exercise or cee any: KONES or 


duty so excepted. — So AE WE 


- 
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(2-A) Without prejudice to the provisions of sub-section (2), an Assis- 
tant Commissioner shall exercise the powers conferred and discharge the 
duties imposed on him by this Act or the rules made thereunder in respect 
of— 

(2) all temples situated in his division other than temples included 
in the list published under section 46, 

(it) the specific endowments attached to such temples, other than 
the specific endowments included in the list published under 
section 46, and 

(111) the charitable endowments in his division to which the provi- 
sions of this Act have been extended under section 3: 

Provided that where a specific endowment is attached to two or more 
temples comprised within the jurisdiction of two or more Assistant 
Commissioners, or where a charitable endowment to which the provisions 
of this Act have been extended under section 3 consists of properties 
situated within the jurisdiction of two or more Assistant Commissioners, 
the Commissioner shall decide as to which of the Assistant Commissioners 
shall exercise the powers and discharge the duties in respect of such 
specific endowment or charitable endowment : 

Provided further that where a specific endowment is attached partly 
to one or more temples included in the list published under section 46 
and partly to one or more temples not so included, only the Commissioner 
shall exercise the powers and discharge the duties in respect of such 
specific endowment. 

(3) The Commissioner may delegate to an Assistant Commissioner 
any of the powers conferred or duties imposed on the Commissioner by 


= this Act or the rules made thereunder other than the powers and duties 
me _ referred to in sections 21, 22, 46, 47, 59, 69, 72 or sub-section (2) of section 
= PER in respect of the division of the Assistant Commissioner or of any institu- 


* ton —— class or gorp of institutions in that division, Tae to such 








alah, down and subject also to such limitations and ——— if 
— — as may be — in the order of — — 


1520. FOEREN] , 
21 Power of Commissioner to call for records and pass orders.— 
Commissioner may call for and examine the record of any Deputy 
t Commissioner, or of any trustee of a religious institution other 
nath or a specific endowment attached to a math in respect of any 
nder thi Act (not — a proceeding in respect of which A 
? a See provided, ajak this Act), to satisfy himself 
x3 : or the COLPOEE hiasan; legality or 











SEC. 22] MADRAS HINDU RELIGIOUS AND CHARITABLE ENDOWMENTS ACT, 1959 635 


(2) If any such decision or order has been passed by any Deputy or 
Assistant Commissioner, or by the trustee of any religious institution other 
than a math or a specific endowment attached to a math and other than 
one included in the list published under section 46, and it appears to the 
Commissioner that the decision or order should be modified, annulled, 
reversed or remitted for reconsideration, he may pass orders accordingly. 

(3) (a) If any such decision or order has been passed by the trustee of 
any religious institution included in the list published under section 46, 
the Commissioner may, if he thinks fit, remit the matter together with 
his observations in regard thereto, to the trustee, as the case may be, for 
reconsideration of the decision or order and report to the Commissioner 
within a time to be specified by him in this behalf. 

(b) On receipt of, and after considering, such report, it shall be open 
to the Commissioner to modify, annul or reverse the decision or order, 
as revised after such reconsideration, as the case may be. 

(© If the report is not received by the Commissioner within the time 
specified or such further time as may be granted by him, the Commissioner 
may modify, annul or reverse the decision or order of the trustee. 

(4) (a) The Commissioner may, call for and examine the record of any 
trustee of a math, or a specific endowment attached to a math in respect 
of any proceeding under this Act (not being a proceeding in respect of 
which a suit or an appeal to a Court is provided by this Act) to satisfy 
himself as to the legality or any decision or order passed therein. 

(b) If any such decision or order has been passed illegally by the 
trustee of a math or a specific endowment attached to a math and it 
appears to the Commissioner that the decision or order should be modified, 
annulled, reversed or remitted for reconsideration, he may pass orders 
accordingly. 

(5) The Commissioner shall not pass any order prejudicial to any party 
under sub-section (2) or clause (b) or clause (c) of sub-section (3), or under 
clause (b) of sub-section (4), without hearing him or giving him a reason- 
able opportunity of being heard. 

(6) The Commissioner may stay the execution of any decision or order 
of the nature referred to in sub-section (1) or clause (a) of sub-section (4), 
pending the exercise of his powers under sub-section (2) or sub section (3) 
or under clause (b) of sub-section (4) in respect thereof. 


(7) Every application to the Commissioner for the exercise of his 
powers under this section shall be preferred within three months from the 
date on which the order or proceeding to which the application relates - 


was communicated to the applicant. 4 a 3 ; 
22. Other powers of anan A The Commissioner hal * 
have power at any stage— . b pee l 
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(a) to transfer any proceeding pending before a Deputy or an Assis- 
tant Commissioner to his own file and dispose of it himself, or 

(6) to transfer it to another Deputy or Assistant Commissioner for 
dis posal. 

(2) If the Commissioner is satisfied that a Deputy or an Assistant 
Commissioner has failed to exercise any power or discharge any duty 
which he ought to have exercised or discharged, the Commissioner may 
himself exercise such power or discharge such duty. 


(G3) [= + A * peel 

(4) Notwithstanding anything contained in this Act, where the office 
of a Deputy or an Assistant Commissioner is vacant, the Commissione: 
may, until the vacancy is- filled— 

(a) himself exercise the powers conferred and discharge the duties 
imposed by this Act or the rules made thereunder on the 
Deputy or Assistant Commissioner, or 

(b) authorize another Deputy or Assistant Commissioner to exercise 
the said powers and discharge the said duties. 

(5) Any party aggrieved by an order of the Commissioner under sub- 
sections (1) (a), (2) or (4) (a), not being an order against which a suit or 
an appeal to a Court is provided in this Act, may appeal to the Government 
within three months from the date of the receipt of the order by him : 

Provided that the Government shall not pass any order prejudicial 
to any party unless he has had a reasonable opportunity of making his 
representations. 


CHAPTER III 
RELIGIOUS INSTITUTIONS 
_ General Provisions 


23. Powers and duties of Commissioner in respect of temples and 
religious endowments.—Subject to the provisions of this Act, the adminis- 
tration of all temples (including specific endowments attached thereto) and 
all religious endowments shall be subject to the general superintendence 

=~ and control of the Commissioner ; and such superintendence and control 
= shall” include the power to pass any orders which may be deemed 
neces: to ensure that such temples and endowments are properly adminis- 
and that their income is duly appropriated for the purposes for 
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Commissioner or the Deputy Commissioner or the Assistant Commissioner 
in this behalf shall have power to enter the premises of any religious 
institution or any place of worship for the purpose of exercising any power 
conferred or discharging any duty imposed by this Act, or the rules made 
thereunder. 

(2) If any such officer is resisted in the exercise of such, power or dis- 
charge of such duty, the Magistrate having jurisdiction shall, on a written 
requisition from such officer, direct any police officer not below the rank 
of Sub-Inspector to render such help as may be necessary to enable the 
officer to exercise such power or discharge such duty. 

(3) Before entering the sanctum sanctorum or pooja gruha or any 
other portion held specially sacred within the premises of a religious 
institution or place of worship, the person authorized by or under sub- 
section (1) or the police officer referred to in sub-section (2), shall give 
reasonable notice to the trustee or head of the institution and shall have 
due regard to the religious practice or usage of the institution. 

(4) Nothing in this section shall be deemed to authorize any person 
who is not a Hindu to enter the premises or place referred fo in this 
section or any part thereof. 

(5) If any question arises whether the religious practice or usage of 
the institution prohibits entry into the sanctum sanctorum or pooja gruha 
or any other portion held specially sacred within the premises of a religious 
institution or place of worship, by the person or police officer mentioned in 
sub-section (3), the question shall be referred for the decision of the 
Commissioner. Before giving any decision on any such question, the 
Commissioner may make such enquiry-as he deems fit. 


(6) Any person aggrieved by the decision of the Commissioner under 
sub-section (5), may, within one month from the date of the decision, 
appeal to the Government : 


Provided that the Government shall not pass any order prejudicial 
to any party unless he has had a reasonable opportunity of making his 
representations. 


25. Commissioner, etc., to observe appropriate forms and cere- 
monies.—The Commissioner, a Deputy Commissioner or an Assistant 
Commissioner and every other person exercising powers of superinten- 
dence or control under this Act, shall, so far as may be, observe forms 
and ceremonies appropriate to the religious institution in respect of which 
such powers are exercised and in the case of a math, not in conformity 
with the usages of the math in his dealings with the head of the math. 


26. Qualifications | of trustees.—(1) A person shall be disqualified for 
being appointed as, and for being, a trustee of any religious gana 
(a) if he does not profess the Hindu religion ; — e 
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(b) except in the case of a hereditary trustee, if he is less than 
twentyfive and more than seventy years of age ; 
(c) if he is an undischarged insolvent ; 


(d) if he is of unsound mind or is suffering from mental defect or 
infirmity which would render him unfit to perform the functions 
and discharge the duties of a trustee or is suffering from leprosy 
or any other loathsome disease ; 

(e) if he is interested in a subsisting lease of any property of, or 
contract made with or any work being done for the religious 
institution or is in arrears of any kind due by him to such 
religious institution or endowment ; 

(f) if he is employed as a paid legal practitioner on behalf of or 
against the religious institution ; 

(ff) if he has been removed or dismissed from service under the Cen- 
tral Government or any State Government or any local autho- 
rity ; 

(g) if he has been sentenced by a criminal court for an offence 
involving moral delinquency, such sentence not having been 
reversed or the offence pardoned ; and 

(h) if he has acted adverse to the interests of the institution. 

(2) If a trustee— 

(a) becomes subject to any of the disqualifications mentioned in 
sub-section (1); or 

(b) resigns his seat by writing under his hand addressed— 


(7) in the case of trustees appointed by the Assistant Commis- 
sioner, to the Assistant Commissioner, and 
(ii) in any other case to the Commissioner, 


his seat shall thereupon become vacant. 


(3) If any question arises as to whether a trustee has become subject 
to any of the disqualifications mentioned in sub-section (1), the question 
shall be referred for the decision of the Deputy Commissioner. 


(4) If a hereditary trustee becomes subject to any of the disqualifica- 
_ tions mentioned in sub-section (1), the Deputy Commissioner may supersede 
WAN the _trustee.” 
eS (5) Any person affected by an order of the Deputy Commissioner 
— under sub-section (3) or sub-section (4) may, within one month from the 
date of receipt of the order by him, PRPA against the order to the 
ymmissioner. 
) The trustee of a — institution for which a Board of Trustees 
I “constituted | shall cease to hold office if he absents himself from 
e —— Of s such Board of Trustees within a | period of 
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Provided that when a person who has ceased to be a trustee by reason 
of such absence applies for restoration within one month from the date 
of the last of the three meetings, the Board of Trustees may, at the meet- 
ing next after the receipt of such application, restore him to his office of 
trustee ; but a trustee shall not be so restored more than once during his 
term of office. 


Explanation.—A meeting adjourned for want of quorum shall be 
deemed to be a meeting for the purpose of this sub-section. 


27. Trustee bound to obey orders issued under Act.—The trustee 
of a religious institution shall be bound to obey all lawful orders issued 
under the provisions of this Act by the Government, the Commissioner, the 
Deputy Commissioner or the Assistant Commissioner. 


28. Care required of trustee and his powers.—(1) Subject to the 
provisions of the Madras Temple Entry Authorization Act, 1947 (Madras 
Act V of 1947), the trustee of every religious institution is bound to ad- 
minister its affairs and to apply its funds and properties in accordance 
with the terms of the trust, the usage of the institution and all lawful 
directions which a competent authority may issue in respect thereof and as 
carefully as a man of ordinary prudence would deal with such affairs, 
funds and properties if they were his own. 


(2) A trustee shall, subject to the provisions of this Act, be entitled 
to exercise all powers incidental to the provident and beneficial administra- 
tion of the religious institution and to do all things necessary for the due 
performance of the duties imposed on him. 


(3) A trustee shall not be entitled to spend the funds of the religious 
institution for meeting any costs, charges or expenses incurred by him 
in any suit, appeal or application or other proceedings for, or incidental 
to, his removal from office or the taking of any disciplinary action against 
him : 

Provided that the trustee may reimburse himself in respect of such 
costs, charges or expenses if he is specifically permitted to do so Bye an 
order passed under Section 102. 


29. Preparation of register for all institutions—(1) For every 
religious institution, there shall be prepared and maintained a register 
in such form as the Commissioner may direct showing— 


(a) the origin and history of the institution and the names of past 
and present trustees and particulars as to the custom, if any, 
regarding succession to the office of trustee ; 

(b) particulars of the scheme of adminstration and of the dittam or 
scale of expenditure ; 

(c) the names of all offices to which any salary, ———— or 
perquisite is attached and the — time and a sP 
service in each case ; . | ah eset TDS 
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(d) the jewels, gold, silver, precious stones, vessels and utensils 
and other movables belonging to the institution, with their 
weights and estimated value ; 


(© particulars of all other endowments of the institution and of 
all title deeds and other documents ; 


(f) particulars of the idols and other images in or connected with 
the institution, whether intended for worship or for being 
carried in processions ; 

(g) particulars of ancient or historical records with their contents 
in brief ; 

(A) such other particulars as may be required by the Commis- 
sioner. 

(2) The register shall be prepared, signed and verified by the trustee 
of the institution concerned or by his authorized agent and submitted by 
him to the Commissioner, directly in the case of a math, and through the 
Assistant Commissioner in other cases, within three months from the date 
of the commencement of this Act or from the founding of the institution, 
as the case may be, or within such further period as may be allowed by 
the Commissioner or the Assistant Commissioner : 

__. - Provided that this sub-section shall not apply where a register so 
— and verified has been submitted to— : 


Ee -the Board before the 30th September, 1951 ; and 


(ii) the Commissioner after the 30th September, 1951 and before 
= the date of the commencement of this Act. 


z RT — The Assistant ee pan if the register is submitted through 


him, may, after such inquiry as he may consider necessary, recommend 
= such alterations, omissions or additions in the register as he may think 
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Assistant Commissioner, as the case may reguire, a verified statement 
showing the alterations, Omissions or additions required in the register ; 
and the provisions of sub-sections (3) to (6) of section 29 shall apply in 
relation to such statement as they apply in relation to a register. 


31. Submission of register once in ten years.—The trustee or his 
authorized agent shall submit to the Commissioner for his approval 
directly or through the Assistant Commissioner, as the case May require, 
once in every ten years (commencing from the year in which the register 
required under section 29 is first submitted), a consolidated register 
incorporating therein, all alterations, omissions and additions made or 
required to be made in the register submitted under section 29 and the 
provisions of that section shall apply to such consolidated register as if 
it were a register submitted under that section. 

32. Trustee to furnish accounts, returns, etc.—(1) The trustee of 
every religious institution shall furnish to the Commissioner such accounts, 
returns, reports or other information relating to the administration of the 
institution, its funds, property or income or moneys connected therewith, 
or the appropriation thereof, as the Commissioner may require and at 
such time and in such form as he may direct. 

(2) Without prejudice to the provisions contained in ‘sub-section (1), 
the Assistant Commissioner in the case of any religious institution other 
than a math, may require the trustee of such religious institution to 
furnish to him such accounts, returns, reports or other information relating 
to the administration of the institution, its funds, property or income or 
moneys connected therewith, or the appropriation thereof, and at such 
time and in such form as he may direct. 


33. Inspection of property and document-—(1) The Commissioner 
or any Officer or other person deputed by the Commissioner in this 
behalf, may, with due regard to the religious practice or usage of the 
institution, inspect all movable and immovable property belonging to, 


and all records, correspondence, plans, accounts and other documents- 


relating to, any religious institution. 


(2) It shall be the duty of the trustee of the institution concerned 


and all officers and servants working under him, his agent and any person — 
having concern in the administration of the institution, to afford all such © 


assistance and facilities as may be necessary reasonably required in regard 
to any inspection made in pursuance of sub-section (1) and also to 
produce for inspection any movable property or document referred to in 
sub-section (1) and to furnish such information as may be — in 
connection with such inspection if so required. _ * 


— 


(3) Where in the course of such inspection, it “appears — 


trustee of the institution concerned, or any of the officers or servants 


fuse 
working under him, his agent or any other pecon having concern in the 
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administration of the institution, past or present, has misappropriated 
or fraudulently retained any money or other property or incurred irre- 
gular, illegal or improper expenditure, the Commissioner may, after 
giving notice to the trustee or person concerned to show cause why an 
order of surcharge should not be passed against him and alter considering 
his explanation, if any, by order, certify the amount so lost and direct 
the trustee or such person to pay within a specified time such amount 
personally and not from the funds of the institution. 

The procedure laid down in sub-sections (3) to (7) of section 90 shall 
apply to the recovery of the amount of surcharge. 


34. Alienation of immovable trust property— (1) Any exchange, 
sale or mortgage and any lease for a term exceeding five years of any 
immovable property, belonging to, or given or endowed for the purposes 
of, any religious institution shall be null and void unless it is sanctioned 
by the Commissioner as being necessary or beneficial to the institution : 

Provided that before such sanction is accorded the particulars relating 
to the proposed transaction shall be published in such manner as may be 

ibed, inviting objections and suggestions with respect thereto; and 
all objections and suggestions received from the trustee or other persons 
having interest shall be duly considered by the Commissioner. 


Explanation.—Any lease of the property above-mentioned though for 

a term not exceeding five years shall, if i contains a provision for renewal 

for a further term (so as to exceed five years in the aggregate), whether 

—— to any condition or not, be deemed to be a lease for a period 
ling five years. 

a “When according to such sanction, the Commissioner may impose 
i — ‘and give such directions as he may deem necessary 
t ga MEA Kon of the amount raised by the transaction, the 
eof and in the case of a mortgage, regarding the discharge 
ne Bim reasonable period. 

—— y of the order made by the Commissioner under this section 
—— to the Government and to the trustee and shall 
ali: in | manner as may be prescribed. 
* in three months from the date of his receipt 
— having interest may, within three 

e pl ation of the Portier, appeal to the 

der or ‘se it aside. . 
— apply to the inam n referred — 

Mey | «fe epee Vee. MAE ye rota — he 

i; nope dg 



















Pj 

















SEC. 36] MADRAS HINDU RELIGIOUS AND CHARITABLE ENDOWMENTS ACT, 1959 643 


(a) on arrangements for securing the health, safety or convenience 
of disciples, pilgrims or worshippers resorting to the institu- 
tion ; and 

(b) for the training of archakas, adhyapakas, vedaparavanikas and 
othuvars. 


(2) In incurring such expenditure, the trustee of the religious insti- 
tution other than a math or a specific endowment attached to a math 
shall be guided by such general or special instructions as may be given 
by the Commissioner, 

36. Utilization of surplus funds.—With the previous sanction of 
the Commissioner, and subject to such conditions and restrictions as may 
be prescribed, the trustee of a religious institution may appropriate for 
any of the purposes specified in sub-section (1) of section 66— 

(1) any portion of the accumulated surplus of such institution, 
and 

(11) if, after making adequate provision for the purposes referred 
to in sub-section (2) of section 86 and also for the arrange- 
ments and the training referred to in sub-section (1) of section 
35, there is a surplus in the income of the institution for any 
year, any portion of such surplus : 


Provided that the trustee shall in appropriating the surplus under 
this section, give preference to the purposes specified in items (a) to (g) of 
sub-section (1) of section 66 : 

Provided further that, before according the sanction under this 
section, the Commissioner shall publish the particulars relating to the 
proposal of the trustee in such manner as may be prescribed, invite 
objections and suggestions with respect thereto and consider all ja Sk ; 
and suggestions received from persons having interest: | et 

Provided also that the sanction aforesaid shall be published in such = 
manner as may be prescribed : . . 

Provided also that nothing in this section shall prevent the trustee 
math or of a specific endowment attached to a math from | uti ee — — 
surplus referred to in this section in such manner as he de em 3 fi : — 

36A. Utilisation of surplus funds for ainda mat E 
withstanding anything contained in section 36 and subject | to 
tions and restrictions as giay be — EDE, — e. 
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38. Enforcement of service or charity in certain cases—(1) Where 
a specific endowment attached to a math or temple consists merely of 
a charge on property and there is failure in the due performance of the 
service or charity, the trustee of the math or temple concerned may require 
the person in possession of the property on which the endowment is a 
charge, to pay the expenses incurred or likely to be incurred in causing 
the service or charity to be performed otherwise. In default of such person 
making payment as required, the Commissioner in the case of a specific 
endowment attached to a math, and the Deputy Commissioner in the 
case of a specific endowment attached to a temple, may, on the application 
of the trustee and after giving the person in possession, a reasonable 
opportunity of stating his objections in regard thereto, by order determine 
the amount payable to the trustee. 

(2) Where the person in possession of the property on which the 
endowment is a charge is not the person responsible in law for the per- 
formance of the service or charity and any amount is paid by or recovered 
from the person in possession, the Commissioner in the case of a specific 
endowment attached to a math and the Deputy Commissioner in the 
case of a specific endowment attached to a temple, may, on the application 
of the person in possession and after giving the person responsible in 
law a reasonable opportunity of stating his objections in regard thereto, 
by order, require the person responsible in law to pay to the person in 
m the amount so paid or recovered. 


a 5 ee eS) Against an order of the Commissioner or the Deputy Commis- 
— ‘ae aa sub-section (1) or sub-section (2), the trustee or the person 
affected may, within two months from the date of the receipt of the order 

im, al — the Government or the Commissioner as the case may 
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of the trustee of the malh or temple and shall obey all lawful orders 


issued by him. 


40. Enfranchisement of lands, etc., held by a devadasi on condition 
of service in a temple.—(1) (© (2) Where the remuneration for any 
service to be performed by a devadasi in temple consists of lands granted 
or continued in respect of, or annexed to, such service by the Government, 
the Government shall enfranchise the said lands from the condition of 
service, by the imposition of quit-rent 

(ii) Where the remuneration for such service consists of an assign- 
ment of land revenue so granted or continued, the Government shall 
enfranchise such assignment of revenue from the condition of service : 

Provided that where, at the time when proceedings are taken under 
this sub-clause, the devadasi is herself the owner of the lands in respect 
of which the assignment of revenue has been made, enfranchisement shall be 
effected and quit-rent imposed in the manner laid down in sub-clause (i). 


(111) Where the remuneration for such service consists in part of 
lands and in part of an assignment of land revenue, enfranchisement of 
the lands shall be effected in the manner laid down in sub-clause (i) and of 
the assignment of the land revenue in the manner laid down in sub- 
clause (ti). 


Explanation.—For the purposes of this clause, a grant shall be deemed 
to consist of an assignment of land revenue in all cases in which the 
devadasi herself is not, at the time specified in the proviso to sub-clause 
(11), the owner of the lands in question. 


(b) Enfranchisement under clause (a) shall be cffected in accordance 
with such rules as the Government may make in this behalf and shall 
take effect as and from such date as they may fix. 


(2) Where the remuneration for such service consists in whole or in 
part, of lands or of produce of lands not falling under sub-section (1), 
the Government shall direct the District Collector to determine the amount 
of rent payable on the lands or the produce in question. The District 
Collector shall thereupon, after giving notice to the party concerned and 
holding such inquiry as may be prescribed by the Government, by an 
order, determine the amount of rent, and in doing so he shall have due 
regard to— 


(a) the rent payable by the tenant for lands of a similar descrip- 
tion and with similar advantages in the same Ugga or neigh- 


bouring villages; and 45 aga in 
(6) the improvements, if any: effected by the BY tes ir in fespect 
of the lands. — ae ro ete 


Such order shall be communicated to the parties concerned ahd" aso = 


published in the manner prescribed. | ag 
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(3) The amount of rent fixed by the District Collector under sub 
section (2) may be questioned by petition presented to the board ot 
Revenue within three months of the date of publication of the ordei 
under the said sub-section but subject to the result of such petition, the 
order of the District Collector fixing the amount of rent under sub-section 
(2) shall be final and shall not be liable to be questioned in any Court 
of law : 


Provided, however, that the Board of Revenue shall have power on 
sufficient grounds to entertain a petition presented after the expiration of 
the period of three months. 

(4) While determining the rent under sub-section (2), the District 

- Collector shall fix a date from which the order shall take effect and such 
lands or produce shall be deemed to have been freed from the condition 
of service on and from the date so fixed. 

(5) No obligation to render any service relating to any temple to 
which any devadasi may be subject by reason of any grant of land or 
assignment of land revenue or produce derived from land, shall be enfor- 
ceable when such land, assignment or produce is enfranchised or freed, 
as the case may be, in the manner hereinbefore provided. 

(6) No order passed under sub-section (1), (2) or (3) shall operate 
as a bar to the trial of any suit or issue relating to the right to enjoy 
the land or assignment of land revenue or produce derived from land, as 
the case may be. 

(7) (a) The quitrent imposed under sub-section (1) shall be payable 
to the temple concerned ; 

(b) the assignment of land revenue enfranchised under sub-section 
(1), or the rent fixed under sub-sections (2) and (3), as the case may be, 
shall be payable to the devadasi concerned during her lifetime and, after 
her death, to the temple concerned. 

_ (8) Where any inam is granted for a service which is auxiliary to the 
service to be performed by a devadasi in a temple, such inam shall be 
-enfranchised or freed from the condition of service, as if it were a 
devadasi inam ; and the provisions of sub-sèctions (1) to (7) shall apply 

—— on For tie purpose of this section, “devadasi” shall mean any Hindu 
marr ed female who is dedicated for service in a temple. 


; 41. _ Resumption “and re-grant of inam granted for performance of 
A ity or service.—({1) Any exchange, gift, sale or mortgage and any 
a term exceeding five years of the whole or any portion of any 
ted for the support or maintenance of a religious institution 
C1 formance « of a — or service connected therewith or 
f ous charity anc “made, confirmed _Or “recognized by the 
all be null and | bat ries: 


* * ki iw 


ae Gt 
















SEC. 41] MADRAS HINDU RELIGIOUS AND CHARITABLE ENDOWMENTS ACT, 1959 647 


Provided that any transaction of the nature aforesaid (not being a 
gift) may be sanctioned by the Government as being necessary or bene- 
ficial to the institution. 


Explanation.—Nothing contained in this sub-section shall affect or 
derogate from the rights and obligations of the landholder and fenant 
in respect of any land which is ryoti land as defined in the Madras Estates 
Land Act, 1908 (Madras Act I of 1908). 


(2) (a) The Collector may, on his own motion, or on the application 
of the trustee of the religious institution or of the Commissioner or of 
any person having interest in the institution who obtained the consent 
of such trustee or the Commissioner, by order, resume the whole or any 
part of any such inam,_on one or more of the following grounds, namely : — 

(1) that except in the case referred to in the proviso to sub- 
section (l), the holder of such inam or part or the trustee of 
the institution has made an exchange, gift, sale or mortgage 
of such inam or part or any portion thereof or has granted a 
lease of the same or any portion thereof for a term exceeding 
five years, or 

(ii) that the religious institution has ceased to exist or the charity 
or service in question has in any way become impossible of 
performance, or 

(111) that the holder of such inam or part has failed to perform or 

make the necessary arrangements for performing, in accor- 
dance with the custom or usage of the institution, the charity 
or service for performing which the inam had been made, 
confirmed or recognized as aforesaid, or any part of the said 
charity Or service, as the case may be. 

When passing an order under this clause, the Collector shall deter- 
mine whether such inam or the inam comprising such part, as the case 
may be, is a grant of both the melvaram and the kudivaram or only of 
the melvaram : I 

Provided that, in the absence of evidence to the contrary, the Collector 
shall presume that any minor inam is a grant of both the melvaram and 
the kudivaram. 


(b) Before passing an order under clause (a), the Collector shall give 
notice to the trustee, to the Commissioner, to the inamdar concerned, 
to the person in possession of the inam where he is not the inamdar 
and to the alienee, if any, of the inam ; the Collector shall also publish 
a copy of such notice in such manner as may be prescribed and such 
publication shall be deemed to be sufficient notice to every other person 
likely to be affected by such order; and the Collector shall hear the 
objections, if any, of the persons to whom such notice is given or deemed: 
to be given and hold such inquiry as may be prescribed. 
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Explanation.—Where only a part of the inam is affected, notice shail 
be given under this clause to the holder of such part as well as to the 
holder or holders of the other part or parts, to the person in possession 
of every such part where he is not the holder thereof, to the alienec, 
if any, of every such part; and the objections of all such persons shall 
be heard by the Collector. 

(c) A copy of every order passed under clause (a) shall be communi 
cated to each of the persons mentioned in clause (b), and shall also be 
published in the manner prescribed. 

(d) (t) Any party aggrieved by an order of the Collector under 
clause (a) may appeal to the District Collector within such time as may 
be prescribed, and on such appeal, the District Collector may, after 
giving notice to the Commissioner and each of the persons mentioned 
in Clause (b) and after holding such inquiry as may be prescribed, pass 
an order confirming, modifying or cancelling the order of the Collector. 

(i) The order of the District Collector on such appeal, or the order 
of the Collector under clause (a) where no appeal is preferred under sub- 
clause (i) to the District Collector within the time prescribed, shall be 
final : 
= Provided that where there has been an appeal under sub-clause () 

and it has been decided by the District Collector or where there has been 
no appeal to the District Collector and the time for preferring an appeal 
has expired any party aggrieved by the final order of the District Collector 
or the Collector, as the case may be, may file a suit in a Civil Court 
for determining whether the inam comprises both the melvaram and the 
_ kudivaram or only the melvaram. Such a suit shall be instituted within 
six months from the date of the order of the District Collector on appeal 
where there has been an appeal under sub-clause (i) or from the date of 
of the period prescribed under sub-clause (i) for an appeal to the 
] setor where, there; has heen no such appeal- 
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made to the Collector within the time prescribed, be executed by him 
in the manner prescribed. 
(h) Nothing in this section shall affect the operation of section 40. 


42. Office-holders and servants of religious institutions not to be 
in possession of jewels, etc., except under conditions Notwithstanding 
anything contained in any scheme settled or deemed to have been settled 


to the contrary, no office-holder or servant ‘of a — institution or 
other person shall have the right to be in possession of the jewels or 
other valuables belonging to the religious institutions except under such 
conditions and safeguards as the Commissioner may, by general or special 
order direct. 

43. Commissioner to sanction compromise of legal proceedings.— 
No suit, application or appeal pending before a Court to which a religious 
institution is a party shall be withdrawn or compromised by the trustee 
of the institution except with the previous sanction of the Commissioner. 

43A. Appointment and duties of executive officers in temples under 
maths.—(1) Notwithstanding anything contained in scction 45 or any 
other provision in this Act, the Commissioner may appoint, subject to 
such conditions as may be prescribed, an executive officer for any temple 
under the control of a math. 

(2) The executive officer shall be subject to the control of the trustee 
of the math and shall exercise such powers and discharge such duties as 
may be prescribed. 

(3) The Commissioner may, for good and sufficient cause, suspend, 
remove or dismiss the executive officer. 


Religious Institutions other than Maths or Specific Endowments 
Attached thereto 


44. Sections 45 to 58 not to apply to maths or specific endowments 
attached to maths.—The provisions of sections 45 to 58 shall not apply 
to maths or specific endowments attached to maths. 


45. Appointment and duties of Executive Officers —{1) Notwith- 
standing anything contained in this Act, the Commissioner may appoint, 
subject to such conditions as may be prescribed, an executive officer for 
any religious institution other than a math or a specific endowment 
attached to a math. 

Explanation.—In this section ‘math’ shall not include a temple under 
the control of the math. 

(2) The executive officer shall exercise such powers and discharge 
such duties as may be assigned to him by the Comimissiontr £ 


Provided that only such powers and duties as appertain to to the ad- 
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ministration of the properties of the religious institution referred to in 
sub-section (1) shall be assigned to the executive oflicer. 

(3) The Commissioner may define the powers and duties which may 
be exercised and discharged respectively by the executive officer and the 
trustee, if any, of any religious institution other than a math or a specific 
endowment attached to a math. 

(4) The Commissioner may, for good and sufhcient cause, suspend, 
remove or dismiss the executive officer. 

46. Commissioner to publish list of certain institutions.—The Com- 
missioner shall publish in the prescribed manner a list of the religious 
institutions whose annual income, as calculated for the purposes of the 
levy of contribution under sub-section (1) of section 92,— 

(2) is mot less than ten thousand rupees but is less than twenty 
thousand rupees ; 
(72) is not less than twenty thousand rupees but is less than onc 
lakh rupees ; 
(iti) is not less than one lakh rupees, 
and may, from time to time, modify such list in the prescribed manner ; 

Provided that the Commissioner shall not remove any institution 
from such list unless its annual income calculated as aforesaid has fallen 
below ten thousand rupees for three consecutive years : 

Privided further that if the annual income of any such institution 
calculated has— 

(a) exceeded the limits specified in clause (2) or clause (ii), or 

(b) .fallen below the limits specified in clause (it) or clause (iti), 
for three consecutive years, the Commissioner may alter the classification 
assigned to such institution in the list and enter the same under the 
appropriate classification in the said list. 


47. Trustees and their number and term of office.—(1) (a) Where 
a religious institution included in the list published under section 46 
or in respect of which the Assistant Commissioner has no power to 
appoint trustees has no hereditary trustee,— 


- (1) im cases falling under clause (i) of section 46, the Commissioner; 
. and 
4. In cases falling under clauses (ii) and (iii) of section 46, the 
Government, 
shali constitute a Board of Trustees. 


©) In respect of all the Incorporated and Unincorporated Devas- 
in the transferred —— hie koV meni shall constitute a 


B : Board | of Trustees. 
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(c) Every Board of Trustees constituted under clause (a) or clause (b) 
shall consist of not less than three and not more than five persons, of 
whom one shall be a member of the Scheduled Castes or Scheduled 
Tribes ; 

Provided that the Government or the Commissioner, as the case may 
be, may, pending the constitution of such Board of Trustees under this 
sub-section, appoint a fit person to perform the functions of the Board of 
Trustees. 

Explanation.—For the purposes of this sub-section, “Scheduled Castes” 
and “Scheduled Tribes” shall have the same meanings assigned to them 
respectively in clauses (24) and (25) of Article 366 of the Constitution. 

(2) Where, in the case of an institution included in the list published 
under section 46 hereditary trustee or trustees, the Government or the 
Commissioner, after notice to such trustee or trustees and after such inquiry 
as the Government or the Commissioner, as the case may be, deems 
adequate, considers for reasons to be recorded, that the affairs of the institu- 
tion are not, and are not likely to be, properly managed by the hereditary 
trustee or trustees, the Government or the Commissioner may, by order, 
appoint a non-hereditary trustee or such number of non-hereditary trustees 
as may be considered necessary by the Government or the Commissioner, 
as the case may be. 

(3) Every trustee appointed under sub-section (1) and subject to the 
result of an application, if any, filed under sub-section (4), every non- 
hereditary trustee appointed under sub-section (2) shall hold office for 
term of three years, unless in the meanwhile the trustee is removed or 
dismissed or his resignation is accepted by the Government or the Com- 
missioner, as the case may be, or he otherwise ceases to be a trustee. 

(4) Where the Government or the Commissioner, by order, appoints 
a non-hereditary trustee or trustees, the hereditary trustee or trustees may, 
within thirty days of the receipt of the order, file an application to the 
Court to set aside or modify such order : 


Provided that the Court shall have no power to stay the order of the 
Government or the Commissioner, as the case may be, pending the disposal 
of the application. 


48. Chairman.—(1) In the case of a religious institution for which a 
Board of Trustees is constituted under sub-section (1) (a) of section 47 the 
Board of Trustees shall, within such period as may be prescribed, elect 
one of its members to be its Chairman, and if no Chairman is elected 
within the period so prescribed, the Government or the Commissioner, 
as the case may be, shall nominate the Chairman. Aa — 


(2) In the case of any other religious institution having more than | 
one trustee, the trustees of such institution shall, within such period as- 
may be prescribed, elect one from among themselves to be the Chairman. 
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and if no Chairman is elected within the period so prescribed the Govern- 
ment or the Commissioner, as the case may be, shall nominate the 
Chairman ; 

Provided that in the case of a religious institution— 

(1) having one hereditary trustee, such hereditary trustee alone 
shall be its Chairman ; and 

(11) having more than one hereditary trustee, one of such heredi- 
tary trustees alone shall be elected or nominated to be its 
Chairman. 

(3) A Chairman elected or nominated under sub-section (1) or sub- 
section (2) shall hold office for such period as may be prescribed. 

49. Power of Assistant Commissioner to appoint trustees and fit 
persons.—(1) In the case of any religious institution which is not included 
in the list published under section 46 and is not a religious institution 
notified or deemed to have been notified under Chapter VI of this Act, the 
Assistant Commissioner shall have the same power to appoint trustees 
including fit persons or constitute a Board of Trustees as is vested in the 
Government or the Commissioner in the case of a religious institution 
referred to in clause (a) or sub-section (1), or in sub-section (2), as the 
case may be, of section 47: 

Provided that the Assistant Commissioner may, in the case of any 
such religious institution which has no hereditary trustee, appoint a single 
trustee. 

(2) The provisions of sub-sections (3) and (4) of section 47 and of 
section 48 shall apply to the trustee or trustees appointed, or the Board 
of Trustees constituted, by the Assistant Commissioner as they apply to 
the trustee or trustees appointed, or the Board of ‘Trustees constituted, 
under section 47. ’ 

49A. Existing trustees in the case of a religious institution first 
included in the list under section 46 to cease to hold office.—(1) Notwith- 
standing anything contained in sections 47, 48 and 49, where a religious 
institution in respect of which the Assistant Commissioner has appointed 
trustees under sub-section (1) of section 49 is subsequently included in 
the list published under section 46, the trustees aforesaid shall cease to 
hold office from the date of such inclusion. 


(2) In respect of the religious institution mentioned in sub section (1), 
the Government or the Commissioner, as the case may be, shall constitute 
a Board of Trustees in accordance with the provisions of sub-section (1) 
of section 47 and the trustees shall hold office for the term specified in sub- 
section (3) of the said section 47. 


— 3 TAAS Power under sections 47, 49 and 49A to be exercisable notwith- 


anding provision in scheme.—The power to appoint trustees under section 
or section 49 or 49A shall be exercisable notwithstanding that the 
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scheme, if any, settled or deemed under this Act to have been settled tor 


the institution contains provision to the contrary. 


51. Claims of certain persons to be trustees.—In making appointments 
of trustees under section 47 or section 49 or 49A, the Government, the 
Commissioner or the Assistant Commissioner, as the case may be, shall 
have due regard to the claims of persons belonging to the religious 
denomination for whose benefit the institution concerned is chiefly 
intended or maintained. 


52. Non-hereditary trustees holding office on the date of the com- 
mencement of the Act.—Every non-hereditary trustee lawfully holding 
office on the date of the commencement of this Act, shall be deemed to 
have been duly appointed as such trustee under this Act for the residue 
of his term of office on the date of such commencement. 


53. Power to suspend, remove or dismiss trustees.—(1) In this section, 
the expression “appropriate authority” shall, unless the context otherwise 
requires, means, — 

(a) in respect of any trustee of any religious institution included 
in the list published under clause (11) or clause (iii) of section 
46, the Government ; 

(b) in respect of any trustee of any religious institution included 
in the list published under clause (1) of section 46, the Com- 
missioner ; 

(c) in respect of any non-hereditary trustee of any religious institu- 
tion not included in the list published under section 46, the 
Assistant Commissioner ; and 

(d) in respect of any hereditary trustee of any religious institution 
not included in the list published under section 46, the Deputy 
Commissioner. 


(2) The appropriate authority may suspend, remove or dismiss any 
trustee of a religious institution, if he— 
(a) ceases to profess the Hindu religion ; or 
(b) fails to discharge the duties and perform the functions of a 
trustee in accordance with the provisions of this Act or the rules 
made thereunder ; or . 
(© disobeys the lawful orders issued under the provisions of this 
Act or the rules made thereunder by the Government, the 
Commissioner or Deputy Commissioner or the Assistant Com- 
missioner ; or 4 
(d) continuously neglects his duty or commits any malfeasance, 
misfeasance or breach of trust, in respect of the trust ; or 


(e) misappropriates or deals improperly with the properties of the 
institution ; or | x 


# 
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(f) is of unsound mind or is suffering from other mental defect O1 
infirmity which would render him unfit to perform the functions 
and discharge the duties of a trustee or is suffering from leprosy 
or other loathsome disease ; or 


ẽ (g) is sentenced by a criminal court for an offence involving moral 
delinquency, such sentence not having been reversed or the 
offence pardoned ; or 


(h) is an undischarged insolvent ; or 


(©) is interested in a subsisting lease of any property of, or contract 
made with or any work being done for, the religious institution 
or is in arrears of any kind due by him to the religious institu- 
tion ; or 


(7) acts adversely to the interests of the institution ; or 


(Gj) wilfully fails to pay the contribution payable under sub-section 
(1) of section 92 or the further sum payable under sub-section 
(2) of section 92 within the time allowed by or under clause (b) 
of sub-section (2) of section 94; or 


(k) absents himself from three consecutive meetings of the trustees. 


Explanation.—A meeting adjourned for want of quorum shall be 
deemed to be a meeting for the purpose of this clause ; or 


(D) in the case of a Chairman of the Board of Trustees or a 
Managing or Executive trustee, refuses or delays to, or does not 
hand over charge to his successor. 


(3) When it is proposed to take action under sub-section (2), the 
appropriate authority shall frame charges against the trustee concerned 
and give him an opportunity of meeting such charges, of testing the evidence 
adduced against him and of adducing evidence in his favour; and the 
order of suspension, removal or dismissal shall state the charges framed 
against the trustee, his explanation and the finding on each charge with 
the reasons therefor. 


= (4) Pending the disposal of the charges framed against the trustee, 
4 the appropriate authority may place the trustee under suspension and 


_ appoint a fit person to discharge the duties and perform the functions of 
the trustee. 


— Ba SA trustee who is aggrieved by an order passed under sub-section 
: (2), may within one month from the date of the receipt by him of the 
orde of suspens ion, removal or dismissal, appeal against the order— 






— 
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(i) where the order has been passed by the Assistant Commissioner, 
to the Deputy Commissioner. 

(6) A hereditary trustee aggrieved by an order passed by the Com- 
missioner or the Government under sub-section (5) may, within ninety 
days from the date of the receipt of such order by him, institute a suit 
in the Court against such order. 


54. Filling up of vacancies in the office of hereditary trustee.— 
(1) When a permanent vacancy occurs in the office of the hereditary trustee 
of a religious institution, the next in the line of succession shall be entitled 
to succeed to the office. 

(2) When a temporary vacancy occurs in such an office by reason of 
the suspension of the hereditary trustee under sub-section (2) of section 53, 
the next in the line of succession shall be entitled to succeed and perform 
the functions of the trustee until his disability ceases. 

(3) When a permanent or temporary vacancy occurs in such an office 
and there is a dispute respecting the right of succession to the office, or 

when such vacancy cannot be filled up immediately, or when a here- 
ditary trustee is a minor and has no guardian fit and willing to act as 
such or there is a dispute respecting the person who is entitled to act as 
guardian, or 

when a hereditary trustee is by reason of unsoundness of mind or other 
mental or physical defect or infirmity unfit for performing the functions 
of the trustee, 


the Deputy Commissioner may appoint a fit person to perform the 
functions of the trustee of the institution until the disability of the here- 
ditary trustee ceases or another hereditary trustee succeeds to the office 
or for such shorter terms as the Deputy Commissioner may direct. 


Explanation.—In making any appointment under this sub-section, the 
Deputy Commissioner shall have due regard to the claims of members of 
the family, if any, entitled to the succession. 

(4) Any person aggrieved by an order of the Deputy Commissioner 
under sub-section (3) may, within one month from the date of the receipt 
of the order by him, appeal against the order to the Commissioner. 

(5) Nothing in this section shall be deemed to affect anything con- 
tained in the Madras Court of Wards Act, 1902 (Madras Act I of 1902). 


55. Appointment of office-holders and servants in religious institu- 


tions.—(1) Vacancies, whether permanent or temporary, among the office- 
holders or servants of a religious institution shall be filled “ap by the 


trustee in all cases. —— — 
Explanation.—The expression office-holders or servants shall include 

archakas and pujaris. | FS EEO < 
(2) No person shall be entitled to appoinementso any — referred 
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to in sub-section (1) merely on the ground that he is next in the line ot 
succession to the last holder of the office. 


(3) È * Æ * E] 

(4) Any person aggrieved by an order of the trustee under sub-section 
(1) may, within one month from the date of the receipt of the order by 
him, appeal against the order to the Deputy Commissioner. 


56. Punishment of office-holders and servants in religious institu- 
tions.—(1) All office-holders and servants attached to a religious institution 
or in receipt of any emolument or perquisite therefrom shall be controlled 

~ by the trustee; and the trustee may, after following the prescribed proce- 
dure, if any, fine, suspend, remove or dismiss any of them for breach of 
trust, incapacity, disobedience of orders, neglect of duty, misconduct or 
other sufficient cause. 


(2) Any office-holder or servant punished by a trustee under sub- 
section (1) may, within one month from the date of the receipt of the 
order by him, appeal against the order to the Deputy Commissioner. 


57. Power to fix fees for services, etc., and to determine their appor- 
tionment.—Notwithstanding anything contained in any scheme settled or 
deemed to have been settled under this Act, or any decree or usage to the 
contrary, the trustee of a religious institution shall have power, subject to 
“such conditions as the Commissioner may, by general or special order, 
direct to fix fees for the performance of any service, ritual or ceremony in 
such religious institution and to determine what portion, if any, of such 
fees shall be paid to the archakas or other office-holders or servants of 
such religious institution. 

58. Fixing of standard scales of expenditure.—(1) The trustee of a 
religious institution shall submit to the Assistant Commissioner if the 
institution is not included in the list published under section 46 and to 
the Commissioner if the institution is so included, within three months 
from the date of the commencement of this Act, or the date of the inclu- 
sion of the institution in the list aforesaid or within such further time as 
may be allowed by the Assistant Commissioner or the Commissioner, as 
the case may be, proposals for fixing the dittam or scale of expenditure 
in the institution and the amounts which should be allotted to the various 
objects connected with such institution or proportions in which the income 
or other property of the institution may be applied to such objects : 


_ Provided that this sub-section shall not apply to any institution in res- 

of which proposals have been submitted to the Area Committee, 

— — the Commissioner, as the case may be, before the date of the commence- 
— ment of this Act. 

— agi The trustee shall publish such proposals at the premises of — 


ution and in such other manner as ay be eee Byg the — 
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notice stating that, within one month from the date of such publication, 
any person having interest may submit objections or suggestions to the 
Assistant Commissioner or the Commissioner. 

(3) After the expiry of the said period, the Assistant Commissioner or 
the Commissioner shall, after considering any objections and suggestions 
received, pass such order as he may think fit on such proposals, having 
regard to the established usage of the institution and its financial posi- 
tion ; and a copy of the order shall be communicated to the trustee. 

Fhe order of the Assistant Commissioner or the Commissioner shall be 
published in the prescribed manner. 

(4) Against an order passed by the Assistant Commissioner under sub- 
section (3), the trustee or any person having interest may, within one 
month from the date of the receipt of the order by the trustee, appeal 
to the Deputy Commissioner and if the trustee or such person is aggrieved 
by the order of the Deputy Commissioner, he may within one month from 
the date of the receipt of such order, appeal to the Commissioner. 

(5) The trustee shall scrutinize the particulars of dittam or scale of 
expenditure every three years and submit to the Assistant Commissioner or 
the Commissioner, as the case may be, proposals for altering the dittam or 
scale of expenditure and the provisions of sub-sections (2), (3) and (4) shall 
apply in relation to the alteration of such ditfam or scale of expenditure 
as they apply in relation to the fixing of dittam or scale of expenditure : 

Provided that the Assistant Commissioner or the Commissioner may at 
any time on his own motion, for reasons to be recorded in writing, direct 
the trustee to alter the ditfam or scale of expenditure and procedure for 
such alteration shall be the same as laid down in this section. 


CHAPTER IV 
MATHS 


59. Suit or removal of trustee of math or specific endowment attached 
thereto.—(1) The Commissioner, or any two or more persons having 
interest and having obtained the consent in writing of the Commissioner, 
may institute a suit in the Court to obtain a decree for removing the 
trustee of a math or a specific endowment attached to a math, for any one 
or more of the following reasons, namely : To 


(a) the trustee being of unsound mind ; Se Dir 
(b) his suffering from any physical or mental defect or ‘infinity 


which renders him unfit to be a trustee ; S 


(© his having ceased to profess the Hindu religion or the tenets of l 
the math ; 3 


(d) his conviction for any offence involving moral delinquency * 


a 
dika a inet aah XERE 


-M.i HLRCT—42 — — ae 
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(©) breach by him of any trust created in respect of any of the 
properties of the religious institution ; 

(f) waste of the funds or properties of the institution or the 
wrongful application of such funds or properties for purposes 
unconnected with the institution ; 

(g) the adoption of devices to convert the income of the institution 
or of the funds or properties thereof into “pathakanika”’ ; 

(A) leading an immoral life or otherwise leading a life which is 
likely to bring the office of head of the math into contempt ; 


(4) persistent and wilful default by him in discharging his duties 
or performing his functions under this Act or any other law. 

(2) Where the Commissioner refuses to give consent under sub- 
section (l), the party aggrieved may, within three months from the date of 
the receipt of the order by him, appeal to the Government who may, after 
making such inquiry as they may consider necessary, confirm the order 
of the Commissioner or direct the Commissioner to give his consent in 
writing. 

60. Arrangements when vacancies occur.—(1) When a vacancy 
occurs in the office of the trustee of a math or specific endowment attached 
to a math and there is a dispute respecting the right of succession to 
such office, or 


when such vacancy cannot be filled up immediately, or 


when the trustee is a minor and has no guardian fit and willing to 
act as such or there is a dispute respecting the person who is entitled 
z to act as guardian, or 


when the trustee is by reason of unsoundness of mind or other 
mental or physical defect or infirmity unable to perform the functions of 
— the trustee, 


; the Assistant Commissioner may take such steps and pass such order 
as he thinks proper for the temporary custody and protection of the 
-endowments of the math or of the specific endowment, as the case may 
“be, and shall report the matter forthwith to the Commissioner. 


Es Fe (2): Upon- the receipt of such report, if the Commissioner, after 
_ making such inquiry as he deems necessary, is satisfied that an arrangement 
_ for the administration of the math and its endowments or of the specific 
endowment, as the case may be, is necessary, he shall make such arrange- 
om nen! as | he thinks fit until the disability of the trustee ceases or another 
— succeeds to the office, as the case may be. 


Sa In making any such arrangement, the Commissioner shall have 
ard to the claims of the disciples of the math, if any. 


in this sectic on mie be deemed to affect anything con- 
dras Court of Wards Act, 1902 (Madras Act I of 1902). 


x SA 

* 

— = 
* "4 
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61. Fixing of standard scales of expenditure—(1) The trustee of 
every math or specific endowment attached to a math may, from time to 
time, submit to the Commissioner proposals for fixing the dittam or scale 
of expenditure in the institution, and the amounts which should be 
allotted to the various objects connected with the institution or the pro- 
portions in which the income or other property of the institution may 
be applied to such objects. 

(2) The trustee shall publish such proposals at the premises of the 
math and in such other manner as the Commissioner may direct, together 
with a notice stating that, within one month from the date of such 
publication, any person having interest may submit suggestions to the 
Commissioner. 

(3) If on a scrutiny of such proposals, and any suggestions made by 
persons having interest, it appears to the Commissioner that the scale of 
expenditure or any item in the scale of expenditure is at variance with the 
established usage of the institution, or is not justified by its financial” 
position, the Commissioner may call for the remarks of the trustee and 
if, after considering the same, the Commissioner is of opinion that any 
modification is required in the scale of expenditure or any item in the 
scale of expenditure, he shall submit the case to the Government who shall 
pass orders thereon, and such orders shall be final. 

62. Power to spend Pathakanika.—(1) The trustee of a math shall 
keep regular accounts of receipts of “‘pathakanika” that is to say, any 
gift of property or money made to him as the head of the math and shall 
be entitled to spend the said “‘pathakanika” in accordance with the 
customs and usages of the institution. 

(2) Such gifts of property or money as are not spent by the trustee 
during his tenure of office in accordance with the customs and usage of 
of the institution shall form part of the funds of the math. 


CHAPTER V 

INQUIRIES 

63. Deputy Commissioner to decide certain disputes and matters.— 
Subject to the rights of suit or appeal hereinafter provided, the Deputy 


Commissioner shall have power to inquire into and decide the folowing 
disputes and matters :— 


(a) whether an institution is a religious institution ; 

(b) whether a trustee holds or held office as a hereditary trustee ; 
(© whether any property or money is a religious endowment ; — 

(d) whether any property or money is a specific endowment ; 


© whether any person is entitled, by custom or EEE wise, to any = 
honour, emolument or perquisite- in any religious institution ; > 
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and what the established usage of a religious institution as in 
regard to any other matter ; 

(f) whether any institution or endowment is wholly or partly of a 
a religious or secular character ; and whether any property o 
money has been given wholly or partly for religious or seculan 
uses ; and 

(g) where any property or money has been given for the support 
of an institution which is partly of a religious and partly of 

= a secular character, or the performance of any service or 
charity connected with such an institution or the performance 
of a charity which is partly of a religious and partly of a 
secular character or where any property or money given is 
appropriated partly to religious and partly to secular uses, 
as to what portion of such property or money shall be allocated 


to religious uses. 
- 





the Deputy Commissioner has reason to believe that in the interests of 
the proper administration of an institution, a scheme should be settled 
for the institution, or when not less than five persons having interest 
make an application in writing, stating that in the interests of the proper 
administration of an institution a scheme should be setted for it, the 
Deputy Commissioner shall consult in the prescribed manner the trustee 
and the persons having interest, and if, after such consultation, he is 
satisfied that it is necessary or desirable to do so, he shall, by order, settle 
a scheme of administration for the institution. 


Explanation.—For the purposes of this section, “institution” means a 
temple or a specific endowment attached to a temple. 

EARE an eme settled under sub-section (1) for an institution may 
contain provision for— > 
(a) removing any existing trustee, whether hereditary or non- 


— hereditary : 
— Provided that where provision is made in the scheme for the 
= nd So removal of a hereditary trustee, provision shall also be made 


oe ae therein for the appointment as trustee of the —— next in 
succession who is qualified; ; 
Pir — appointing a new trustee or trustees in the place of, or in. 
= addition to, any existing trustee or trustees ; : 
i defining the powers and duties of the trustee or trustees : - 


“that in “making any provision of the nature specified in 
due regard shall ‘be had to the claims of persons belonging to 
a padet kana pages — nanaii the institution is chiefly 









mm sioner m ay determine what the properties 
si * 4 5 
j k t * 
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of the institution are and append to the scheme a schedule containing 
a list of such properties. 


(4) Pending the settlement of a scheme for an institution, the Deputy 
Commissioner may appoint a fit person to perform all or any of the 
functions of the trustee thereof and define his powers and duties. 


(5) (4) The Deputy Commissioner may, at any time, after consulting 
the trustee and the persons having interest, by order, modify or cancel any 
scheme in force settled under sub-section (|) or any scheme in force 
settled or modified by the Board under the Madras Hindu Religious 
Endowments Act, 1926 (Madras Act II of 1927), or deemed to have been 
settled under that Act, or any scheme in force settled or modified by the 
Deputy Commissioner or the Commissioner under this Act, or any scheme 
in force settled or modified by the Court in a suit under sub section (1) 
of section 70, Or On an appeal under sub-section (2) of that section or 
any such scheme in force deemed to have been settled or modified by 
the Court under clause (a) of sub-section (2) of section 118 : 

Provided that such cancellation or modification of a scheme in force 
settled or modified by the Court in a suit under sub-section (1) of 
section 70 or on an appeal under sub-section (2) of that section or of a 
scheme in force deemed to have been settled or modified by the Court 
under clause (a) of sub-section (2) of section 118 shall be made only 
subject to such conditions and restrictions as may be prescribed. 

(6) If the Deputy Commissioner is statisfied that any such scheme 
rcterred to in clause (a) is inconsistent with this Act and the rules made 
thereunder, he may, at any time, after consulting the trustee and the 
persons having interest, modify it in such manner as may be necessary 
to bring it into conformity with the proyasrons of this Act and the rules 
made thereunder. 

(6) Every order of the Deputy Commissioner settling, modifying or 
cancelling a scheme under this section shail be published in the prescribed 
manner and on such publication shall, subject to the provisions of 
section 69 and 70, be binding on the trustee, the executive officer and all 
persons having interest. 

65. Power of Commissioner to settle schemes.—(1) When the 
Commissioner has reason to believe that in the interests of the pre per 
administration of a math or a specific endowment attached to a math, 
a scheme should be settled for the math or the specific endowment 
attached to a math or when not less than five persons having interest 
make an application in writing, stating that in the interests of the propei 
administration of the math or the specific endowment attached to the 
math, a scheme should be settled for it, the Commissioner shall consult 
in the prescribed manner the trustee and the persons having interest ; He 
and if, after such consultation, he is satisfied that it is Ba A or desir- 


i 
i 
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able to do so, he shall, by order, settle a scheme of adminstration for 
the math or the specific endowment attached to the math. 


(2) A scheme settled under this section for the administration of a 
math or a specific endowment attached to a math may contain provision 
for— 

(a) constituting a body for the purpose of assisting in the whole 
or any part of the administration of the endowments of such 
math or of the specific endowment : 


Provided that the members of such body shall be chosen from 
persons having interest in such math or endowment ; 
(b) defining the powers and duties of the trustee. 
(3) The Commissioner may determine what the properties of the 
math or of the specific endowment attached to the math are and append 
to the scheme a schedule containing a list of such propertics. 


(4) (a) The Commissioner may, at any time after consulting the 
trustee, by order, modify or cancel any scheme in respect of a math o1 
a specific endowment attached to a math and in force and settled under 
sub-section (1) or any scheme in force settled or modified by the Board 
under the Madras Hindu Religious Endowments Act, 1926 (Madras Act 
11 of 1927), or deemed to have been settled under that Act or any scheme 
in force settled or modified by the Commissioner under this Act or any 
scheme in force settled or modified by the Court in a suit under sub- 
section (1) of section 70 or on an appeal under sub-section (2) of that 
section or any such scheme in force deemed to have been settled or 
modified by the Court under clause (a) of sub-section (2) of section 18 : 


Provided that such cancellation or modification of a scheme in force 
settled or modified by the Court in a suit under sub-section (I) of section 
70 or on an appeal under sub-section (2) of that section or of a scheme 
in force deemed to have been settled or modified by the Court under 
clause (4) of sub-section (2) of section 118 shall be made only subject to 
such conditions and restrictions as may be prescribed. 


(6) If the Commissioner is satisfied that any such scheme referred to 
in clause (a) is inconsistent with this Act and the rules made thereunder 
he may, at any time, modify it in such manner as may be necessary to 
bring it into conformity with the provisions of this Act and the rules 
made thereunder. 


gto te 


tt 6) Every order of the Commissioner settling, modifying or cancelling 


Us a scheme under this section shall be published in the prescribed manner 
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may, on being satisfied that the purpose of a religious institution has from 
the beginning been, or has subsequently become, impossible of realization, 
by order, direct that the endowments of the institution be appropriated 
to all or any of the following purposes, namely—- 

(a) the grant of aid to any other religious institution which is 
poor or in needy circumstances ; 

(6) the grant of aid to any religious purpose connected with the 
Hindu religion ; 

(©) the propagation of the religious tenets of the institution ; 

(d) the recitation of Divya Prabhandham and Thevaram and 
the like ; 

(e) the establishment and maintenance of schools for the training 
of archakas, adyapakas, vedaparayanikas and othuvars and for 
the study of Divya Prabhandhams, Thevarams and the like 
including the study of Indian languages for that purpose ; 

(f) the establishment and maintenance of a university or college 
or other institution in which the main features shall be the 
provision for the study of Hindu religion, philosophy or sastras 


or for imparting instruction in Hindu temple architecture ; A 
(g) the establishment and maintenance of educational institutions 
where instruction in the Hindu religion is also provided ; 
(k) promotion of fine arts and architecture ; 
(1) the establishment and maintenance of orphanages for Hindu 4 
children ; 4. 
(Q) the establishment and maintenance of asylums for persons — 













suffering from leprosy ; pêsi i 
(k) the establishment and maintenance of poor homes for 2 — 
helpless and physically disabled persons ; and — 
() the establishment and maintenance of hospitals ; ane ies 
for the benefit of pilgrims : l ; 


Provided that in the case of a religious institution founde 


(2) ‘The Deputy ‘Conimisaionets — at KE r: by order, modify 

or cancel any order passed under sub-section (1). — 
(3) The order of f the Deputy Commissioner 

be published in “the” pre ibed manner and on 

subject to the provisions of section 69, be bing 

= executive officer and ¢ 1 persons having nter 


—— 


A — Deter ninati ən and application of propi rties and funds of defunct 
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religious institutions —(1) The Deputy Commissioner may, on being 
satisfied that a religious institution has, whether before or after the date 
of the commencement of this Act, ceased to exist, hold an inquiry in 
_ the prescribed manner to ascertain its properties and funds; and afte 
doing so, shall pass an order— 
(a) specifying the properties and funds of the institution ; 
— ” (b) “appointing a trustee therefor ; 
(c) directing the recovery of any such properties or funds from any 
= | person who may be in possession thereof ; and 
- (d) laying down that the properties and funds so specified shall 
be applied or utilised for renovating the institution or if such 
renovation is not possible, be appropriated to any one or 
more of the purposes specified in sub-section (1) of section 66. 
£. (2) The Deputy Commissioner may, on being satisfied after holding 
an enquiry in the prescribed manner, that any building or other place 
Se which was being used for religious worship or instruction has, whether 
Ie be ore or after the date of the commencement of this Act, Ceased to exist, 
ascertain its properties and funds, and after doing so, shall pass an order— 














as ar AD) directing the recovery of such building or place from any 
p person who may be in possession thereof ; and 


: (b) laying down that it shall be used for religious worship or 
imstruction as before, or if such use is not possible, be utilised 
for any one or more of the purposes specified in sub-section (1) 
of section 66. 

” Nothing contained in sub-section (1) or sub-section (2) shall be 

to authorise the Deputy Commissioner to pass an order in respect 

— or funds which vested in any person before the 30th 

r, 1951, by the operation of the law of limitation. 


— order of the Deputy Commissioner under ‘sub-section (1) 
zct P shall be published in the prescribed manner. 


tý Commissioner to forward copies.—The Deputy Com- 
“within a week from the date of his order made under any 


to “the e pasa — — SEIN aggrieved By any 
th the Deputy Co issioner under any of the foregoing 
—— “within sixty days from the dafe of the 





er or — the —— thereof — as t he case 
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section (1) may be revised by the Commissioner suo motu and the Gom- 
missioner may call for and examine the records of the proceedings to 
satisfy himself as to the regularity of such proceedings or the correctness, 
legality or propriety of any decision or order passed by the Deputy 
Commissioner. Any such order passed by the Commissioner in respect 
of an order passed by the Deputy Commissioner shall be deemed to have 
been passed by the Commissioner on an appeal preferred to him under 
sub-section (1). 

(3) Any order passed by the Commissioner on such appeal against 
which no suit lies to the Court under the next succeeding section, or 
in which no suit has been instituted in the Court within the time specified 
in sub-section (lY of section 70 may be modified or cancelled by the Com- 
missioner if the order has settled or modified a scheme for the administra- 
tion of a religious institution or relates to any of the matters specified 
in section 66. 

70. Suits and appeals.—(1) Any party aggrieved by an order passed 
by the Commissioner— . 


(7) under sub-section (1) or sub-section (2) of section 69, and 
relating to any of the matters specified in section 63, section 64 
or section 67; or 

(11) under section 63, section 64 or section 67, read with sub- 
section (1) (a), (2) or (4) (a) of section 22 or under section 65, 
may, within ninety days from the date of receipt of such order 
by him, institute a suit in the Court against such order 
and the Court may modify or cancel such Grder, but it shall 
have no power to stay the order of the Commissioner pending 
the disposal of the suit. 


(2) Any party aggrieved by a decree of the Court under sub-section 
(1) may, within ninety days from the date of the decree, appeal to the 
High Court. 


~ 


CHAPTER VI ; I — 
NOTIFIED RELIGIOUS INSTITUTIONS 


71. Issue of notice to show cause why institution shoulda not be 
notified.—(1) Notwithstanding that a religious institution is governed by 
a scheme settled or deemed to have been settled under this Act, where 
the Commissioner has reason to believe that such institution is. being 
mismanaged and is satisfied that in the interests of its administration, it is 
necessary to take proceedings under this Chapter, the Commissioner may, 


by notice published in the prescribed manner, call upon the trustee and 


all other persons having interest to show cause why s such institution 
should not be notified to be subject to the provisions of this C 


- (2) Such notice shall State the reasons for ‘the action | 


— — 





— 






— 
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specify a reasonable time, not being less than one month from the dat 
of the issue of the notice for showing such cause. 

(3) The trustee or any person having interest may, thereupon preter 
any objection he may wish to make to the issue of a notification as 
proposed. 

(4) Such objection shall be in writing and shall reach the Commis 
sioner before the expiry of the time specified in the notice aforesaid on 
within such further time as may be granted by the Commissioner. 

72. Consideration of objections, if any, and notification of institu- 
tion.—({1) Where no such objection has been received within the time so 
specified or granted, the Government may, on receipt of a report from 
the Commissioner to that effect by notification declare the religious 
institution to be subject to the provisions of this Chapter. 

(2) Where any such objections have been received within the time 
so specified or granted, the Commissioner shall hold an inquiry into the 
objections in the manner prescribed, and decide whether the institution 
should be notified to be subject to the provisions of this Chapter or not. 

(3) If the Commissioner decides that the institutions should be 
notified as aforesaid, he shall make a report to that effect to the Govern- 
ment who may thereupon, by notification, declare the religious institutions 
to be subject to the provisions of this chapter. 

(4) Any trustee or any person having an interest, who is aggrieved 
by a notification published under sub-section (1) or sub-section (3), 
may, within thirty days from the date of its publication, institute a suit 
in the court for the cancellation of such notification and the Government 
shall cancel the notification if the court so directs : 


Provided that the court shall have no power to suspend the operation 
of the notification pending the disposal of the suit. 


(5) Any party aggrieved by a decree of the court under sub-section 
(4), may, within ninety days from the date of the decree, appeal to the 
High Court. 

(6) Notwithstanding anything contained in sub-sections (4) and (5), 
if the Government, after taking into consideration such matters relating 
to the management and administration of the religious institution as may 
be prescribed, are satisfied at any time after the publication of a notifica- 
tion under sub-section (1) or sub-section (3), that it is no longer necessary 
to continue the notification, they may cancel the notification. 


aa ee = O Any notification published under section 64 of the Madras Reli- 
—— TN and Charitable Endowments Act, 1951 (Madras Act XIX of 1951), 


in “force, on the date of the commencement of this Act shall be as 
as if such notification had been published under this Act : 


ee if on the date of the commencement of this Act a period 
s has lapsed from the date of publication of a notification 
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under section 64 of the Madras Hindu Religious and Charitable Endow- 
ments Act, 1951 (Madras Act XIX of 1951), no suit shall be instituted 
under sub-section (4) of this section : 


Provided further that if, on the date of the commencement of this 
Act, a period of thirty days has not lapsed from the date of publication 
of the notification under section 64 of the said Act, the date of publication 
of such notification of the purposes of sub-section (4) of this section shall 
be the date of publication of that notification under the said Act. 


73. Scheme to lapse on notification.—On the publication of the 
notification, the scheme of administration, if any, settled for the religious 
institution, whether before or after the date of the commencement of this 
Act, and all rules, if any, framed under such scheme shall cease to apply 
to the institution and shall become inoperative ; and such scheme and 
rules shall not be revived by reason of the cancellation of the notification 
under sub-section (4) or under sub-section (6) of section 72. 

74. Appointment of salaried executive officer.—For every institution 
notified under this Chapter, the Commissioner shall as soon as may be 
appoint a salaried executive officer, who shall be a person professing the 
Hindu religion. 

75. Section 64 not to apply to notified institutions.—(1) Section 64 
shall not apply to any religious institution notified under this chapter or 
under Chapter VI of the Madras Hindu Religious and Charitable Endow- 
ments Act, 1951 (Madras Act XIX of 1951), or under Chapter VI-A of 
the Madras Hindu Religious Endowments Act, 1926 (Madras Act II of 
1927), so long as the notification remains in force. 


(2) Nothing in sub-section (l) shall be construed as prohibiting the 
settlement of a scheme under section 64 during the period when a notifi- 


cation is in force, to take effect immediately on the notification ceasing 
to be in force. 


75A. Notifications under Chapter VI-A of Madras Act Il of 1927 
to continue in force.—Notwithstanding any judgment, decree or order of — 
any court and notwithstanding anything contained in the Madras Hindu 
Religious Endowments Act, 1926 (Madras Act II of 1927), or in the 
Madras Hindu Religious and Charitable Endowments Act, 1951 (Madras 
Act XIX of 1951), or in this Act, but subject to the provisions of section 
75C, all notifications issued under Chapter VI-A of the Madras Hindu 
Religious Endowments Act, 1926 (Madras Act II of 1927) and in force 
immediately before the 30th Sepetember, 1956 and which have not been 
subsequently cancelled by the Government, shall continue, and shall be 
deemed always to have continued, in force up to and inclusive of the 
16th July, 1965, and for a period of one year thereafter ; and accordingly 
all acts, proceedings or things done or taken under the said Acts or this 
Act by the Government or by any officer of the Government or by any 
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other authority in pursuance of the said notifications shall, for all purposes, 
be deemed to be and to have always been, done or taken in accordance 
with law. 


75B. Further continuance of notifications under Chapter VI-A of 
Madras Act Il of 1927.—({1) Where after the expiry of a period of six 
months from the 16th July, 1965, the Commissioner is satisfied that in the 
interests of the administration of any religious institution governed by 
any of the notifications referred to in section 75A it is necessary to continuc 
the notification (hereinafter in this section referred to as the said notifi- 
cation) beyond the date of the expiry of the period of one year trom the 
16th July, 1965, he may, by notice, published in the prescribed manner, 
call upon the trustee and all other persons having interest to show cause 
why the said notification should not be so continued. 

(2) Such notice shall state the reasons for the action proposed, and 
specify a reasonable time, not being less than one month from the date 
of the issue of such notice, for showing such Cause. 

(3) The trustee or any person having interest may thereupon prefer 
any objection he may wish to make against the action proposed. 

(4) Such objection shall be in writing and shall reach the Commis- 
sioner before the expiry of the time specified in the notice aforesaid, or 
within such further time as may be granted by the Commissioner. 

(5) Where no such objection has been received within the time so 
specified or granted, the Government may, on receipt of a report from the 
Commissioner to that effect, by notification declare that the said notifi- 
cation shall continue in force beyond the date of the expiry of the period 
of one year from the 16th July, 1965. 


(6) Where any such objections have been received within the time 
so specified or granted, the Commissioner shall hold an enquiry into the 
objections in the manner prescribed, and decide whether or not the said 
‘notification should be continued as aforesaid. 


(7) If the Commissioner decides that the said notification should be 
continued as aforesaid, he shall make a report to that effect to the 
Government, who may thereupon, by notification, declare that the said 
notification shall continue in force beyond the date of the expiry of the 
period of one year from the 16th July, 1965. 


75C Right of suit—(1) Any trustee or any person having an 
* who is aggrieved by the continuance of a notification under 
[75A or under section 75B may— 


5 — ‘the case of the continuance of the notification under 
—— tion 75A, within sixty days from the 16th July, 1965; and 










— 


imithe: case of the continuance of the notification under 
ior 75B, within sixty days from the date of the declaration 
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under sub-section (5) or sub-section (7) of the said section 75B, 
institute a suit in the court for the cancellation of such 
notification and the Government shall cancel the notification 
if the court so directs : 


Provided that the court shall have no power to suspend the operation 
of the notification pending the disposal of the suit. 


(2) Any party aggrieved by a decree of the court under sub- 
section (1) may, within ninety days from the date of the decree, appeal 
to the High Court. 

(3) Notwithstanding anything contained in section 75A or -section 
75B, if the Government, after taking into consideration such matters 
relating to the management and administration of the religious institution 
as may be prescribed are satisfied that it is no longer necessary to continue 
a notification continued in force under section 75A or under section 75B, 
they may cancel the notification. 

(4) In respect of a religious institution governed by a notification 
continued in force under section 75A or section 75B— 

(a) the scheme of administration, if any, settled and all rules; 
if any, framed under such scheme shall cease, and shall be 
deemed always to have ceased, to apply to the institution and 
shall become and shall be deemed always to have become, 
inoperative ; and such scheme and rules shall not be revived 
by reason of the cancellation of the notification under sub- 
section (1) or sub-section (3); 

(6) the Commissioner shall have power and shall be deemed 
always to have had power to appoint a salaried executive officer 
who shall be a person professing the Hindu religion. 


76. Saving.—Nothing in this chapter shall apply to maths or other 
religious institutions having hereditary trustees who have a_ beneficial 
interest in the income of the instituton. 

CHAPTER VII 


ENCROACHMENTS 


77. Transfer of lands appurtenant to or adjoining religious” 


institutions prohibited except in special cases.—(1) Notwithstanding any- 
thing contained in section 34, no trustee of a religious institution shall 


lease or mortgage with possession or grant a licence of the occupation — 


of— 


£ 


(a) any land belonging to the religious institution which is 
appurtenant to or adjoins the religious institution, or any 


sacred tank, well, spring or water-course, appurtenant to the — 
religious institution whether situated within or outside the _ 
precincts thereof, or r IE FPS CF FEE Le s I 


N 
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(6) any space within or outside the prakarams, mantapams, court- 
yards or corridors of the religious institution : 

Provided that nothing contained in this sub-section shall apply to 
the leasing or licensing of any such land or space for the purpose of 
providing amenities to pilgrims or of vending flowers or other articles 
used for worship or of holding for specified periods, fairs or exhibitions 
during festivals connected with the religious institution. 

(2) Any lease or mortgage with possession or licence in contra- 
vention of the provision of sub-section (1) shall be null and void. 

(3) Notwithstanding anything contained in. sub-section (1) or (2), 
the Commissioner may sanction the lease or mortgage with possession or 
granting of a licence for the occupation of any such land or space as is 
mentioned in sub-section (1) and situated outside the precincts of a 
religious institution for any purpose other than a purpose mentioned in 
the proviso to sub-section (1). 


78. Encroachments by persons on land or building belonging to 
— religious institutions—(1) Where the Assistant Commissioner having 
jurisdiction over the area in which the religious institution is situated 
has reason to believe that any person has encroached upon any land or 
building belonging to the religious institution which is appurtenant to 
or adjoins the religious institution, or any sacred tank, well, spring or 
water-course, appurtenant to the religious institution, whether situated 
within or outside the precincts thereof, or any space within or outside the 
prakarams, mantapams, courtyards or corridors of the religious institution 
(hereinafter in this Act referred to as the encroacher), the Assistant 
Commissioner shall report the fact together with relevant particulars to 
the Deputy Commissioner having jurisdiction over the area in which the 
religious institution is situated. 


(2) On being satisfied that there has been an encroachment, the 
Deputy Commissioner may cause to be served upon the encroacher a 
notice specifying the particulars of the encroachment and calling on him 
to show cause before a certain date why an order requiring him to 
remove the encroachment before a date specified in the notice should not 
be made. A copy of the notice shall also be sent to the trustee of the 
— institution concerned. 
— 6) The notice referred to in sub-section (2) shall be served in such 
—— manner as may. be prescribed. 
. 4 (4) After considering the objections, if any, of the encroacher and 
trustee received within the period specified in the notice referred to 
. n BO the Deputy Commissioner may, by order, if he decides 
as been an encroachment, require the encroacher to remove 
ent and > deliver possession of the land or building 
n to the trustee before a date specified in the order, 
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(5) The order of the Deputy Commissioner shall be in writing and 
shall contain the grounds on which he has passed the order. 


79. Appeals against orders of Deputy Commissioner under 
section 78.—(1) Any person aggrieved by an order passed by the Deputy 
Commissioner under section 78 may, within thirty days from the date of 
the receipt by him of such order, prefer an appeal in writing to the 
Commissioner. 

(2) On such appeal being preferred, the Commissioner may order 
stay of further proceedings in the matter pending decision on the appeal. 

(3) The Commissioner shall call for the records of the case from the 
Deputy Commissioner and after giving notice in the manner prescribed 
to the appellant and the trustee of the religious institution, and if 
necessary, after making such further inquiry as he thinks fit, decide the 
appeal. 

(4) ‘The decision of the Commissioner and subject to such decision, 
an order of the Deputy Commissioner shall be final and shall be conclu- 
sive evidence of the encroachment : 


Provided that nothing in this section shall prevent the encroacher 
from instituting a suit in the Civil Court having jurisdiction that the 
religious institution has no title to the land or building. 

(5) Where no appeal against an order of the Deputy Commissioner 
has been preferred under sub-section (1) or where an appeal has been 
preferred and dismissed, the Assistant Commissioner may remove the 
encroachment and obtain possession of the land or building encroached 
upon. Any Police Officer whose help is required for this purpose shall 
be bound to render the necessary help to the Assistant Commissioner. 


80. Eviction of lessees, licensees or mortgagees with possession 
in certain cases.—(1) Where the Assistant Commissioner having jurisdic- 
tion over the area in which the religious institution is situated is of the 
view that the lessee, licensee or mortgagee with possession of any land 
belonging to religious institution, which is appurtenant to or adjoins the 
religious institution or any sacred tank, well, spring or water-course, 
appurtenant to the religious institution, whether situated within or 
outside the precincts thereof, ı the religious atmosphere of the religious 
institution, the court-yards or corridors of the religious institutions, has 
taken any action which has marred or is likely to mar the artistic appea- 
rance or the religious atmosphere of the religious institution, the Assistant 
Commissioner shall report the fact together with relevant particulars to 
the Deputy Commissioner having jurisdiction over the area in which the 
religious institution is situated.. ; 

(2) The Deputy Commissioner, if satisfied that the artistic appea- 
rance or the religious atmosphere of the religious institution has been 
marred or is likely to be marred by the action of the lessee, licensee or 
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mortgagee with possession shall cause to be served on the lessee, licensee 
or mortgagee concerned a notice calling on him to show cause before a 
certain date why an order terminating the lease or licence or cancelling 
the mortgage and requiring the lessee, licensee or mortgagee, as the case 
may be, to deliver possession of the property which is the subject of the 
lease, licence or mortgage to the trustee before a date specified in the 
notice should not be made. A copy of the notice shall also be sent to the 
trustee of the religious institution concerned. 


(3) The notice referred to in sub-section (2) shall be served in such 
manner as may be prescribed. 


(4) After considering the objections, if any, of the lessee, licensee or 
mortgagee, received within the period specified in the notice referred to 
in sub-section (2), the Deputy Commissioner may, if he decides that the 
artistic appearance or the religious atmosphere of the religious institutions 
has been marred or is likely to be marred by the action of the lessee, 
licensee or mortgagee, by order, terminate the lease or licence or cancel 
the mortgage and require the lessee, licensee or mortgagee to deliver 
possession of the property which is the subject of the lease, licence or 

= mortgage to the trustee, before a date specified in order. 


(5) The order of the Deputy Commissioner shall be in writing and 
— içontain the grounds on which he has passed the order. 
Appeals against orders of Deputy Commissioner under 


é iin 80.—(1) Any person aggrieved by an order passed by the Deputy 
- Commissioner under section 80 may, within thirty days from the date of 


eo the: receipt by him of such order, prefer an appeal in writing to the 
— Commissioner. 
— (2) On such appeal being preferred, the Commissioner may order 










— | stay of further proceeding in the matter pending decision on the appeal. 


(3) The Commissioner shall call for the records of the case from the 
— and after giving notice in the manner prescribed 
i sa ak trustee of the igo institution and if aga 
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whose help is required by the Assistant Commissioner for obtaining 
possession of the land shall be bound to render the necessary help. 


82. Payment of compensation—(l) Where, in pursuance of any 
order passed under the foregoing provisions of this chapter, any lessee, 
licensee or mortgagee with possession loses possession of any land, there 
shall be paid compensation, the amount of which shall be determined 
by the Tribunal constituted under section 83 in the manner, and in 
accordance with the principles hereinafter set out, that is to say— 

(a) At the commencement of the proceedings before the Tribunal, 
the trustee of the religious institution and the person to be 
compensated shall state what in their respective opinion is a 
fair amount of compensation. 

(6) The Tribunal in making its award shall have regard to the 
nature of the property, the use to which it has been put, the 
rent, fee or other income payable in accordance with the terms 
of the lease, licence or mortgage, as the case may be. 

{c) The compensation awarded by the Tribunal shall not exceed 
the amount, if any, payable by the lessee or licensee for the 
unexpired period of the lease or licence and in the case of a 
mortgage, the amount secured by the mortgage together with 
the interest due thereon. 

(2) The compensation awarded by the Tribunal shall be payable 
out of the funds of the religious institution after the trustee obtains the 
permission of the Deputy Commissioner in accordance with the provisions 
of this Act. 

(3) Save as provided in this section and in any rules made under 
this Act, nothing contained in any law for the time being in force shall 
apply to awards under this section. 


83. Constitution of tribunals.—(1) The Government shall constitute 
as many tribunals as may be necessary for the purpose of this chapter. 


(2) Each Tribunal shall consist of such number of members not 
exceeding three as may be determined by the Government, and if the 
number of such members is more than one, One of them shall be appamted 
as the Chairman by the Government. 


(3) Each Tribunal shall have such jurisdiction and over such area 
as the Government may, by notification, from time to time determine. 


(4) The qualifications to be possessed by persons for appointment 
as members of a Tribunal and the conditions of service oe such members 
shall be such as may be prescribed. 


(5) Every Tribunal shall have the same powers as are vested in a 
Civil Court under the Code of Civil Procedure, — Act V of 
1908), when trying a suit. H 
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(6) If for any reason a vacancy (other than a temporary absence) 
occurs in the office of the Chairman of any Tribunal or any other member 
of any Tribunal, then the Government shall appoint another person in 
accordance with the provisions of this Act to fill the vacancy and the 
proceedings may be continued before the Tribunal from the stage at 
which the vacancy is filled. 


(7) No act or proceeding before any Tribunal shall be called in 
question in any manner on the ground merely of the existence of any 
vacancy in, or defect in the constitution of such Tribunal. 


84. Suits against award.—Any party aggrieved by an award of the 
Tribunal under section 82 may, within ninety days from the date of the 
receipt of the award by him, institute a suit in the Civil Court having 
jurisdiction over the area in which the religious institution is situated. 


85. Protection of action taken under this chapter.—(|) No suit, 
prosecution or other legal proceedings shall lie against any person for any 
thing which is, in good faith, done or intended to be done in pursuance 
of the provisions of this chapter or any order made in pursuance of any 
of those provisions. 


; = (2) No suit or other legal proceeding shall lie against the Tribunal, 
Commissioner, Deputy Commissioner or Assistant Commissioner for any 
damage caused or likely to be caused by anything, in good faith, done or 
intended to be done in pursuance of the provisions of this chapter or any 

* — made-i in pursuance of any of those provisions. 
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— CHAPTER VIII 
£ En ae BUDGETS, ACCOUNTS AND AUDIT 
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8 eee Budgets of religious institution—(1) The trustee of every reli- 
= — gious institution shall, before the end of March in each year, submit, in 
eer "form as may be specified by the Commissioner, a budget showing the 
Re able | receipts: — pa ap Canes of the institution during the 
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institution, the provision made under this clause not being 
less than twenty-five per centum of the surplus in the income 
of the institution for the year 


(d) the contribution to the reserve fund of the institution at such 
per centum of the income as the Commissioner may fix ; 
(e) the maintenance of the working balance. 

(3) The Commissioner, Deputy Commissioner or Assistant Commis- 
sioner, as the case may be, may, after giving notice to the trustee in the 
prescribed manner and after considering his representations, if any, 
make such alterations, omissions, or additions, in the budget as he may 
deem fit. 


(4) Any trustee may, within one month from the date of the receipt 
by him of the order under sub-section (3), appeal against that order— 

(a) Where the order has been made by the Assistant Commissioner 
to the Deputy Commissioner ; 

(6) Where the order has been made by the Deputy Commissioner, 
to the Commissioner ; 

(c) Where the order has been made by the Commissioner, to the 
Government. 


(5) If, in the course of a fasli year, the trustee finds it necessary to 
modify the provisions made in the budget in regard to the receipt or to 
the distribution of the amounts to be expended under the different heads, 
he may submit to the Commissioner, Deputy Commissioner, or Assistant 
Commissioner, as the case may be, his supplemental or revised budget, 
provided that no alteration shall be made in the amount allotted for 
discharge of liabilities and loans or in the working balance, and the 
Commissioner, Deputy Commissioner or Assistant Commissioner, as the 
case may be, may make such alterations, omissions or additions as 
provided in sub-section (3). 


(6) The trustee shall, within two months after the close of each 
fasli year, submit to the Commissioner, Deputy Commissioner or the 
Assistant Commissioner, as the case may be, in such form as may be fixed 
by the Commissioner, a statement of actual receipts and disbursements 
relating to that fasli year, with particulars of expenditure, if any, incurred 
without sanction and explaining the necessity therefor or the urgency 
thereof. The Commissioner, Deputy Commissioner or Assistant Commis- 
sioner, as the case may be, may, after considering the explanation of the 
trustee, approve and ratify such expenditure, if such — aes “was 
beneficial or necessary to the institution. 


87. Accounts and audit.—(1) The trustee of every. alni — 
tution shall keep regular accounts of all receipts and disbursements. Such- 
accounts shall be kept for each fasli year separately and in such form and 
shall contain such particulars as may be specified by the Commissioner. 
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(2) The accounts of every religious institution shall be audited by 
auditors appointed in the prescribed manner and such auditors shall be 
deemed to be public servants within the meaning of section 2] of the 
Indian Penal Code. 

(3) The accounts of every religious institution, the annual income 
of which as calculated for the purposes of section 92 for the fasli year, 
immediately preceding is not less than sixty thousand rupees, shall be 
subject to cOncurrent audit, that is to say, the audit shall take place as 
and when the expenditure is incurred. The accounts of every other 
religious institution, the annual income of which calculated as aforesaid 
for the fasli year immediately preceding is not less than one thousand 
rupees, shall be audited annually, or if the Commissioner so directs in 
any case or class of cases at shorter intervals. 


(4) The accounts of any other religious institution, the annual 
income of which calculated as aforesaid for the fasli year immediately 
preceding is less than one thousand rupees shall be audited departmen- 
tally and no fee shall be levied therefor. 


(5) It shall be the duty of the trustee of the institution concerned 
and all officers and servants working under him, his agent and any person 
having concern in the administration of the institution, to produce before 
the auditors within such period as may be prescribed, all accounts, records, 
correspondence, plans and other documents and property and moneys 
relating to the institution to furnish them with such information as may 

"be required and to afford them all such assistance and facilities as may 
be necessary or reasonable and as may be required in regard to the audit 


— of the accounts of the institution. 
a = 88. Authority to whom audit report is to be submitted.—After 


-completing the audit for any fasli year or shorter period, or for any transac- 
-tion or series of transactions, as the case may be, the auditor shall send 
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the accounts as may be prescribed, or on which the Commissioner, Deputy 
Commissioner, or Assistant Commissioner, as the case may be, may require 
him to report. 

90. Rectification of defects disclosed in audit and order of sur- 
charge against trustee, etc.—(1) The Commissioner, Deputy Commis- 
sioner, or Assistant Commissioner, as the case may be, shall send a copy 
of every audit report relating to the accounts of a religious institution 
to the trustee thereof, and it shall be the duty of such trustee to remedy 
any defects or irregularities pointed out by the auditor and report the 
same to the Commissioner, Deputy Commissioner, or Assistant Commis- 
sioner, as the case may be. 

(2) If, on a consideration of the audit report and the report of the 
trustee and after such inquiry as may be necessary, the Commissioner, 
Deputy Gommissioner, or Assistant Commissioner, as the case may be, 
thinks that the trustee or any other person was guilty of irregular, illegal 
or improper expenditure, or of loss or waste of money or other property 
thereof caused by failure to recover moneys duc or other property belong- 
ing to the religious institution or by a neglect or misconduct or mis- 
application or collusion or fraudulent transactions or breach of trust, the 
Commissioner, Deputy Commissioner, or Assistant Commissioner, as the 
case may be, may after giving notice to the trustee or such person to show 
cause why an order of surcharge should not be passed against him and 
after considering his explanation, if any, by order certify the amount so 
spent or the amount or value of the property so lost or wasted and 
direct the trustee or such person to pay within a specified time such 
amount or value personally : 

Provided that if, in respect of any expenditure or dealing with the 
property of the institution, the trustee or such person has obtained the 
directions of the Commissioner, Deputy Commissioner, or Assistant 
Commissioner, as the case may be, and had acted in accordance with such 
directions, he shall not be held liable. 


(3) The Commissioner, Deputy Commissioner, or Assistant Commis- 
sioner, as the case may be, shall forward a copy of the order under sub- 
section (2) with the reasons for the same by registered post to the — 
or person concerned. i 


(4) The trustee or other person aggrieved by such order may, within 
thirty days of the receipt by him of the order, cither—- 


(a) apply to the court to modify or set aside the order, —— the 
court, after taking such evidence as is necessary, may confirm, 
modify or remit the surcharge with such orders as to costs _ as 
it may think appropriate in the circumstances, — — 


F 


(b) in licu of such application, may appeal to the Governmen 
who shall pass such orders as they think fit. * 
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(5) Neither the Court nor the Government to which or to whom 
an application or appeal is made under sub-section (4) shall have powe1 
to stay the operation of the order pending the disposal of the application 
or appeal. 

(6) An order of surcharge under this section against a trustee shall 
not bar a suit for accounts against him except in respect of the matter 
finally dealt with by such order. 

(7) The Collector of the District in which is situated any property 
of the trustee or other person from whom an amount is recoverable by 
way of surcharge shall, on a requisition made by the Commissioner, 
recover such amount as if it were an arrear of land revenue and pay the 
same to the religious institution concerned. 

(8) Where the Commissioner is satisfied that the trustee or other 
person with intent to defeat or delay the execution of any order that may 
be made under sub-section (2) or sub-section (4)— 

(a) is about to dispose of the whole or any part of his property, or 
(6) is about to remove the whole or any part of his property from 
the jurisdiction of the Commissioner, 
the Commissioner may, unless adequate security is furnished, apply to 
the court pending the decision of the court or Government for conditional 
attachment of the said property or such part thereof, as he thinks 
necessary. 

91. Chapter to apply notwithstanding provision in scheme.—The 
provisions of this chapter shall apply to every religious institution, 
notwithstanding anything to the contrary contained in any scheme 
settled or deemed to have been settled under this Act. 


CHAPTER IX 
FINANCE 


92. Religious institutions to pay an annual contribution to the 
Government.—(1) Every religious institution shall, from the income derived 
by it, pay to the Commissioner annually such contribution not exceeding 
seven per centum of its income as may be prescribed in respect of the 
services rendered by the Government and their officers and for defraying 
the expenses incurred on account of such services. 


— F (2) Every religious institution, the annual income of which, for the 
= fasli year immediately preceding as calculated for the purposes of the 
Ae of contribution under sub-section (1), is not less than one thousand 

ru * shall pay to the Copimissioner aap ay. for "meeting the cost F 
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be made, notwithstanding anything to the contrary contained in any 
scheme settled or deemed to have been settled under this Act for the 
religious institution concerned. 


(4) The Government shall pay the expenses incurred for the 
purposes Of this Act, including the— 
I 5 


(2) C GA 


(11) expenses otf Consultative Committees and sub-committees 
thereof, constituted by the Government or by any officer or 
authority subordinate to the Government and specially autho- 
rized by them in this behalf, 


(111) cost of the publication of journals, books, annuals and 
descriptive accounts relating to religious institutions. 


93. Recovery of costs and expenses incurred on legal proceedings.— 
Notwithstanding anything contained in sub-section (1) of section 102, all 
costs, Charges and expenses incurred by the Government, the Commis- 
sioner, a Deputy Commissioner, or an Assistant Commissioner as a party 
to, or in connexion with, any legal proceeding, in respect of any religious 
institution shall be payable out of the funds of such institution, except in 
cases where a liability to pay the same has been laid on any party or 
other person personally and the right to reimbursement under this section 
has been negatived in express terms. 


94. Assessment and recovery of contributions, costs, charges and 
expenses.—(1) The contributions, costs, charges and expenses payable 
under sections 92 and 93 shall be assessed on and notified to the trustee 
of the religious institutions concerned in the prescribed manner ; 

Provided that if for any reason any portion of the contributions, costs, 
charges and expenses has escaped assessment, the Commissioner may, 
within the prescribed period, serve on the trustee a notice assessing him 
to the portion of the contributions, costs, charges or expenses, as the 
case may be, due and demanding payment thereof within fifteen days 
from the date of such service; and the provisions of this Act and the 
rules made thereunder shall, so far asmay be, apply as if the assessment 
was made in the first instance. 


(2) (a) Such trustee may, within fifteen days from the date of the 
receipt of the notice under sub-section (1) or under the proviso thereto | 
or within such further time as may be granted by the Commissioner, 
preter his objection thereto, if any, to the Commissioner in writing. 
Such objection may relate either to his liability to pay or to the amount 
specified in the notice. The Commissioner shall consider such objection 
and give his decision confirming, withdrawing or modifying his origina 
notice. Tana aa 


r 


(b) Within one month from the date of the receipt of the notice of — 
assessment, or when objection has been preferred, within one month from 


vy 
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the date of the decision of the Commissioner, or within such further time 
as may be granted by him, such trustee shall pay the amount specified in 
the notice under sub-section (1) or under the proviso thereto or the 
amount as fixed by the Commissioner on objection. 


(3) If the trustee fails to pay the amount aforesaid within the time 
allowed the Collector of the district in which any property of the religious 
institution is situated shall, on requisition made to him in the prescribed 
manner by the Commissioner and subject to the provisions of this section, 
recover such amount as if it were an arrear of land revenue. 

(4) (a) On receipt of a requisition under sub-section (3), the Collector 
shall issue a notice to the trustee concerned— 

@) requiring him, within fifteen days from the date of the service 
thereof, to pay the amount mentioned in the requisition and 
specified in the notice; and 

(it) stating that on default, such amount will be recovered as if it 
were an arrear of land revenue. 

(6) If, within the period of fifteen days aforesaid, the amount 
demanded is not paid, the Collector shall proceed to recover the amount 
specified in the notice (with the charges of collection) as if it were an 
arrear of land revenue. 


(5) The Collector shall, on receipt of a requisition under sub- 
section (3), withhold the amount mentioned therein out of the tasdik or 
any other allowance or amount payable by the Government to the reli- 
gious institution concerned but where the tasdik or other allowance or 
amount is insufficient for the purpose, the Collector shall withhold the 
tasdik or other allowance or amount available and recover the balance 
2 ae it were an arrear of land revenue. 


(6) Places of worship, including temples and tanks and places where 
utsavams are preformed, idols, vahanams, jewels and such vessels and 


other articles of the religious institution as may be necessary in accordance 

with the usage of the institution for purposes of worship or processions 

shall not be liable to be proceeded against in pursuance of sub-sections 

GB), @) and (5). 

(7) Instead of selling the property after attachment thereof under 
‘ana ‘provisions of the Madras Revenue’ Recovery Act, 1864 (Madras Act II 
of 1864), ‘it shall be open to the Collector at the instance of the Commis- 

_ sioner to appoint a Receiver to take possession of the property or such 

portion thereof as may be necessary and collect the income thereof until 

2 the amount sought to be recovered is realized. The remuneration, if any, 

— the Receiver, and the other expenses —— by him shall be 










p suit of? law against the Government or any — or servant of 


veo a A 


j 
4 

A A 
i 





MENT 
CENTRAL LIBRARY 


SEC. 95] MADRAS HINDU’ RELIGIOUS AND CHARITABLE ENDOWMENTS ACT, 1959 681 


the Government for anything done or intended to be done in good faith 
in pursuance of this section. 


95. Contribution not to be levied in certain cases.—It shall not be 
competent for the Commissioner to levy any contribution for more than 
three faslis immediately preceding the fasli in which a notice of assessment 
is issued under section 94. 


CHAPTER X 
ENDOWMENTS ADMINISTRATION FUND 


96. Religious and Charitable Endowments Administration Fund.— 
(1) There shall be established a Fund to be called the Madras Hindu 
Religious and Charitable Endowments Administration Fund. The Fund 
shall vest in the Commissioner. 


(2) The assets which devolved on the Government under section 101 
of the Madras Hindu Religious and Charitable Endowments Act, 1951 
(Madras Act XIX of 1951), the sums which may be transferred to the 
Commissioner by the Government, the sums due to the Government under 
the said Act, the contributions payable under sub-section (1) of section 92 
and the further sums payable under sub-section (2) of section 92 shall, 
when realized, be credited to the said Fund. It shall be lawful for the 
Commissioner to accept to the credit of the said Fund grants or loans 
from the Government and grants from any private person. The Com- 
missioner shall, out of the said Fund, repay to the Government sums paid 
by the Government under sub-section (4) « of section 92 and loans received 
from the Government. 


97. Creation of Hindu Religious and Charitable Endowments 
Common Good Fund.—(1) It shall be lawful for the Commissioner to 
create a Fund to be called the Hindu Religious and Charitable Endowments 
Common Good Fund (hereinafter in this section referred to as the said 
Fund) out of the contributions voluntarily made by the religious institutions 


from their surplus funds or by any person for the renovation and preserv- 


ation of needy temples and their buildings and paintings, for the promotion 
and propagation of tenets common to all or any class of religious institu- 
tions and for any of the purposes specified in sub-section (1) of section 66. 


(1-A) The Commissioner may, on a direction from the Government, 
transfer to the said Fund, any surplus or such portion thereof, as may be 


specified in the direction, remaining in the Madras Hindu Religious and 
Charitable Endowments Administration Fund after the repayment of the | 


amounts specified in sub-section (2) of section 12 and — — 2) of 
section 96. 


(2) The said Fund shall be vested in, and administered by, the Com- r 


missioncr in such manner as may be prescribed. 


* 
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CHAPTER XA 
DEVASWOM FUND 


97A. Maintenance of Incorporated Devaswoms out of Devaswom 

Fund.—The Board of Trustees constituted under clause (6) of sub- 

section (1) of section 47 shall, out of the Devaswom Fund established undci 

- sub-section (l) of section 112 of the States Reorganisation Act, 1956 

(Central Act XXXVII of 1956) and referred to in section 97B, maintain 

the Incorporated Devaswoms, keep in a state of good repair the temples, 

buildings and other appurtenances thereto, administer the said Devas- 

woms in accordance with the recognized usages, make contributions to 

other Devaswoms in the transferred territory and meet the expenditure 

for the customary religious ceremonies and may provide for the educational 

uplift, social and cultural advancement and economic betterment of the 

Hindu community. 

97B. The Devaswom Fund.—The Devaswom Fund shall consist of— 

(1) the sum of thirteen lakhs and fifty thousand rupees mentioned 

’ in Article 290A of the Constitution of India as payable to the 

Devaswom Fund in the State of Tamil Nadu and the share of 
the Devaswom Surplus Fund mentioned in sub-section (2) 

section 112 of the States Reorganisation Act, 1956 (Central Act 


— X t i XXXVII of 1956), transferred to the said Devaswom Fund ; 
ra =_= (iÑ the moneys realised from time to time by the sale of movable 
Coor properties belonging to the said Devaswoms ; 




















— — Gii) all voluntary contributions and offerings made by devotces ; 


te G profits and i interests reccived from investments of funds belong- 
wi weeny A the said Devaswoms ; and 


— other moneys, belonging to, or other income received by 
TE A the said Devaswoms. 


Din 
; Deyaswom Suri us Fund and its administration.— The unspent 
of e: ach } TA | the Devaswom Fund referred to in section 97B 
; £ i as as may be determined by the Board of Trustees 
b) of sub-sectio ən (1) of section 47, and approved 
pall | be added on to the Devaswom Surplus Fund. 
Fund shall be administered, subject to the 
i Commissioner. 


es.—Immovable properties entered or 
AS ‘Devaswom Vaga or Devaswom poramboke 
ands as c i in the possession of enjoyment 
m. rt qoot, genam. 1097, — 











SEC, 97E] MADRAS HINDU RELIGIOUS AND CHARITABLE ENDOWMENTS ACT, 1959 683 


97E. Unincorporated Devaswoms.—The properties and Funds of the 
Unincorporated Devaswoms shall be kept distinct and separate as here- 


tofore and shall not be utilised except fo the purposes ol those Devas- 
woms. 


Explanation I—The sum of eighteen thousand rupees paid annually 
by the Government to the Board of Trustees constituted under clause (b) 
of sub-section (1) of section 47 by virtue of section 14 of the Kanyakumari 
Sree Pandaravaka Lands (Abolition and Conversion into Ryotwari) Act, 
1964 (Tamil Nadu Act XXXI of 1964), shall be deemed to be the funds 
of the Unincorporated Devaswoms mentioned in Part II of Schedule II. 


Explanation I1,—Vhe sum of two thousand rupees paid annually by 
the Government to the Board of Trustees constituted under clause (b) of 
sub-section (1) of section 47 by virtue of section 28 of the Kanyakumari 
Sreepadam Land (Abolition and Conversion into Ryotwari) Act, 1972 
(Tamil Nadu Act XI of 1973), shall be deemed to be the funds of the 
Unincorporated Devaswoms mentioned in Part IIL of Schedule II. 


CHAPTER XI 
MISCELLANEOUS 


98. Public officers to furnish copies of or extracts from certain 
documents.—Notwithstanding anything contained in any Act, or rule 
having the force of law, all public officers having custody of any record, 
register, report or other document relating to a religious institution or 
any movable or immovable property of such institution, shall furnish 
such copies of or extracts from the same as may be required by the 
Commissioner, Deputy Commissioner, or Assistant Commissioner. 

99. Power to inspect.—The Commissioner, a Deputy Commissioner 
or an Assistant Commissioner shall, subject to such conditions and 
restrictions as may be prescribed, be entitled at all reasonable times, to 
inspect in any public office any record, register, or other document, 
relating to a religious institution, or any movable or immovable property 
of such institution. 

100. Bequest under will for benefit of religious institution.—(1) Where 
under any will, a bequest has been made in favour of a religious institu- 
tion or where such bequest itself creates a religious institution, it shall 
be the duty of the executor under the will to forward a copy thereof to 
the Deputy or Assistant Commissioner of the division, where such — 
may have been, or is required to be, registered. f © 


(2) No probate of any such will or letters of administration wink 
such will annexed shall be granted by any court unless it is satisfied that 
a copy of such will has been forwarded to the — or Assistant 
Commissioner as provided by sub-section (1). UH 


TaS MADAN 





684 PUTTING EXECUTIVE OFFICER IN POSSESSION [SEc. 10] 


101. Putting trustee or executive officer in possession.—(1) Where 
a person has been appointed— 

(a) as trustee or executive officer of a religious institution ; o1 

(6) to discharge the functions of a trustee of a religious institution 
in accordance with the provisions of this Act, in any scheme 
framed by the Board before the 30th September, 1951, and 
such person is resisted in, or prevented from, obtaining 
possession of the religious institution or of the records, 
accounts and properties thereof, by a trustee, office-holder o1 
servant of the religious institution who has been dismissed o1 
suspended from his office or is otherwise not entitled to be in 
possession or by any person claiming or deriving title from 
such trustee, office-holder or servant, not being a person claim- 
ing in good faith to be in possession on his Own account or on 
account of some person not being such trustee, office-holdei 
or servant, any Presidency Magistrate or any Magistrate of the 
first class in whose jurisdiction such institution or property is 
situated shall, on application by the person so appointed, and 
on the production of the order of appointment, and where 
the application is for possession of property, of a certificate 
by the Commissioner in the prescribed form setting forth that 
the property in question belongs to the religious institution, 
direct delivery to the person appointed as aforesaid of the 
possession of such religious institution, or the records, accounts 
and properties thereof, as the case may be : 

Provided however that before issuing any such certificate in respect 
of any property the Commissioner shall give notice to the trustee, office- 
holder or servant of the religious institution, as the case may be, of his 
intention to issue the certificate and consider the objections, if any, of 
such trustee, office-holder or servant : 

Provided further that for the purpose of proceedings under this sub- 
section, the certificate aforesaid shall be conclusive evidence that the 
properties to which it relates belong to the religious institution : 
Provided also that nothing contained in this sub-section shall bar 
eee «PLE institution of a suit by any person aggrieved by an order under this 
: ction. for establihing his title to the said property, 


E; lanation.—A person claiming under an alienation contrary to the 
isions of section 34 or 41 shall not be regarded as a person claiming 
— faith — the meaning of this sub-section. 


pi 
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Receiver to take possession of such properties or such portion thereof as 
may be necessary. The remuneration, if any, paid to the Receiver and 
othe) expenses incurred by him shall be paid out of the income of the 


religious institution concerned. 


102. Cost of proceedings, etc.—(1) The costs, charges and expenses 
of and incidental to any suit, appeal or application to a court under this 
Act shall be in the discretion of the court, which may, subject to the 
provisions of section 93 direct the whole or any part of such costs, charges 
and expenses to be met from the property or income of the religious 
institution or endowment concerned or to be borne and paid in such 
manner and by such person as it thinks fit. 

(2) The costs, charges and expenses of and incidental to any appeal, 
application or other proceeding before the Commissioner or a Deputy 
Commissioner shall be in his discretion and he shall have full power to 
determine by whom or out of what funds and to what extent such costs, 
charges and expenses are to be paid; and the order passed in this regard 
may be transferred for execution to the court and shall be executed by the 
court as if the order had been passed by itself if and in so far as the court 
considers the order to be a reasonable one. 

103. Trustee not to lend or borrow moneys without sanction.— 
No trustee shall cither lend moneys of, or borrow moneys for the purpose 
of, or on behalf of, the religious institution of which he is the trustee 
except with the sanction of such authority and subject to such conditions 
and limitations as may be prescribed. 

Explanation.—For the purposes of this section, trustee includes the 
executive officer or other person in whom the administration of a religious 
institution is vested. 

104. Court-fees to be paid as prescribed by schedule.—Notwith- 
standing anything contained in the Madras Gourt-fees and Suits Valuation 
Act, 1955 (Madras Act XIV of 1955), the proper fees for the documents 
described in Columns (1) and (2) of Schedule III shall be the fees indi- 
cated in Column (3) thereof. PT. 

105. Saving.—Nothing contained in this Act shall— 

(a) save as otherwise expressly provided in this Act or the rules 
made thereunder, affect any honour, emolument or perquisite_ 
to which any person is entitled by custom or otherwise in any- 
religious institution, or its established usage in —— to any 
other matter; or foaygaly 

(6) authorize any interference with the religious and spiritual: - 
functions of the head of a math including those relating to 
the imparting of religious instruction or the- mendenng: of 
spiritual service. l ———— ii oF “Acree 
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106. Removal of discrimination in the distribution of prasadams or 
theerthams.—Notwithstanding anything in this Act or in any text, rule or 
interpretation of Hindu law, or any custom or usage as part of that law 
or in any other law or in any decree of court, there shall be no discrimi- 
nation in the distribution of any Prasadam or Theertham in any religious 
iMstitution on grounds only of caste, sex, place of birth or any of them. 

Explanation.—In this section— 

(a) “Prasadam’”’ means any cooked rice or other eatable, any fruit, 
flower, leaf, vibuthi, kumkumum, tulsi, vilvam, turmeric, san- 
dalpaste and includes such other thing as the Government 
may, by notification specify ; 

(b) “Theertham” means sacred water, jaggery water or milk and 
includes such other liquid as the Government may, by noti 
fication, specify. 

107. Act not to affect rights under Article 26 of the Constitution.— 
Nothing contained in this Act shall save as otherwise provided in section 
106 and in clause (2) of Article 25 of the Constitution, be deemed to 
confer any power or impose any duty in contravention of the rights 
conferred on any religious denomination or any section thereof by 
Article 26 of the Constitution. 

108. Bar of suits in respect of administration or management of 
religious institutions etc.—No suit or other legal proceeding in respect of 
the administration or management of a religious institution or any other 
matter or dispute for determining or deciding which provision is made in 
this Act shall be instituted in any Court of Law, except under, and in 
conformity with, the provisions of this Act. 


109. Property of religious institution not to vest under the law of 
limitation after the 30th September, 1951.—Nothing contained in any law 
of limitation for the time being in force shall be deemed to vest in any 
person the property or funds of any religious institution which had not 
vested in such person or his predecessor-in-title beford the 30th September, 
1951. 


110. Procedure and powers at inquiries under Chapters V and VI.— 
(1) Where a Commissioner or a Deputy Commissioner makes an inquiry 
or hears an appeal under Chapter V or Chapter VI, the inquiry shall be 
made and the appeal shall be heard, as nearly as may be, in accordance 
with the procedure applicable under the Code of Civil Procedure, 1908 
(Central Act V of 1908) to the trial of suits or the hearing of appeals, as 
_ the case may be. 
= (2) The provisions of the Indian Evidence Act, 1872 (Central Act 
I of 1872), and the Indian Oaths Act, 1873 (Central Act X of 1873), shall 
_ apply to such inquiries and appeals. 
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(3) [he Commissioner or a Deputy Commissioner holding such an 
inquiry or hearing such an appeal shall be deemed to be a person acting 
judicially within the meaning of the Judicial Officers Protection Act, 
1850 (Central Act XVIII of 1850). 


111. Notifications, Orders etc., under Act not to be questioned in 
Court of Law.—Save as otherwise expressly provided in this Act, no noti- 
fication or certificate issued, order passed, decision made, proceedings or 
action taken, scheme settled, or other thing done under the provisions of 
this Act by the Government, the Commissioner or a Deputy Commissioner, 
or an Assistant Commissioner, shall be liable to be questioned in any 
Court of Law. 


112, **#*** 


113. Power of Government to direct disposal of appeal or revision 
pending before the Commissioner by a judicial officer—(1) Notwith- 
standing anything contained in this Act or in any other law for the time 
being in force, the Govemment may, by notification, direct that any 
appeal or revision pending before the Commissioner under this Act shall 
be disposed of by a judicial officer not below the rank of Subordinate 
Judge. 

(2) For the purposes of this section, the officer referred to in sub- 
section (l) shall have all the powers of the Commissioner under this Act 
and any decision or order passed by such officer under this section shall 

deemed to be a decision or order passed by the Commissioner under 
this Act. 

114. Power of Government to call for records and pass orders.— 
(1) The Government may call for and examine the record of the Commis- 
sioner or any Deputy or Assistant Commissioner, or of any trustee in 
respect of any proceeding, not being a proceeding in respect of which a 
suit or an appeal or application to a court or an appeal to the Govern- 
ment is provided by this Act, to satisfy themselves as to the regularity 
of such proceeding or the correctness, legality or propriety of any deci- 
sion or order passed therein; and, if, in any case, it appears to the 
Government that any such decision or order should be modified, annulled, 
reversed or remitted for reconsideration, they may pass orders accordingly: 

Provided that the Government shall not pass any order prejudicial 
to any party unless he has had a reasonable opportunity of making his 
representations. 

(2) The Government may stay the execution of any such decision 
or order, pending the exercise of their powers under sub-section (1) in- 
respect thereof. 

(3) No application to the Government for the exercise of their 
power under this section shall be made in respect of any matter unless 
an application had already been made in respect of the same matter to 
the Commissioner under section 21 and had been’ — of by him. | 
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(4) Every application to the Government for the exercise of their 
power under this section shall be preferred within three months from 
the date on which the order or proceeding to which the application 
relates was communicated to the applicant. 

115. Limitation-—In computing the period of limitation prescribed 
under this Act for any proceeding, suit, appeal or application for revision 
against any order or decree passed under this Act, the time requisite for 
obtaining a certified copy of such order or decree shall be excluded. 

Explanation.—For the purposes of this section, order includes any 
annexure to such order. 

116. Power to make rules—(1) The Government may, by notifi- 
cation, make rules to carry out the purposes of this Act. 

(2) Without prejudice to the generality of the foregoing power, such 
rules may provide for— 

(ï) all matters expressly required or allowed by this Act to be 
prescribed ; 
(ii) the form and manner in which applications and appeals 


should be submitted to the Government, the Commissioner, 
or a Deputy or an Assistant Commissioner ; 


Gii) the powers of the Government, the Commissioner, a Deputy 


: te > Commissioner or an Assistant Commissioner tò hold inquiries, 
"I to summon and examine witnesses and to compel the pro- 
Re ATA duction of documents ; 
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subject to which the jewels and other valuables of religious 
institutions may be disposed of ; 


the manner in which, the persons including the State Trading 
Corporation, to whom, the conditions and restrictions subject 
to which, movable properties of any religious institution 
including human hairs and other articles received as offerings 
in the religious institution, shall be sold or otherwise disposed 
of ; 


the manner in which and the period for which leases of 
properties of religious institutions shall be made; 
the manner in which the accounts of religious institutions 
shall be audited and published, the time and place of audit 
and the form and contents of the auditor's report ; 


the method of calculating the income of a religious institution 
for the purpose of levying contribution and the rate at which 
it shall be levied ; 

the security, if any, to be furnished by officers and servants 
employed for the purposes of this Act; 

the preservation, maintenance, Management and improvement 
of the properties and buildings of religious institutions includ- 
ing architectural, sculptural and epigraphical features ; 

the inspection and supervision of the properties and buildings 
of religious institutions, the reports to be submitted by persons 
making such inspection and supervision and the fees leviable 
for such inspection, supervision and report ; 

the preservation of the images in temples ; 

the grant of travelling and halting allowances to the trustees: 


the grant of travelling and halting allowances to the members 

of— 

(a) the Advisory Committee; and’ 

(b) the Consultative Committees or sub-committees thereof 
constituted under sub-section (4) of section 92; 

the preparation and sanction of the estimates and acceptance 

of tenders, in respect of public works and for supplies in 

religious institutions ; 

the qualifications to be possessed by the officers and servants 

for appointment to offices in religious institutions and the 

conditions of service of all such officers and servants ; 

the manner of proof of the fact that a person professes Hindu 

religion for the purposes of this Act; 

the grant of pensions or gratuities to officers and servants of 

the Board who retired before the 30th ‘September, 1951; 
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(xxvi) the grant of gratuities to the heirs of deceaséd officers and 
servant of the Board including those who had retired before 
the 30th September, 1951 ; and 


(xxvii) (a) the manner in which the hundials and other receptacles 
in a religious institution for putting as offerings cash or other 
valuables, shall be installed, maintained, opened and sealed ; 
and 


(b) ensuring proper safeguards of such hundials and recep- 
tacles. 


(3) All rules made and all notifications issued under this Act shall, 
as soon as possible after they are made or issued, be placed on the table 
of both the Houses of the Legislature and shall be subject to such modi- 
fications by way of amendment or repeal as the Legislature may make 
either in the same session or in the next session. 


` CHAPTER XII 
TRANSITIONAL 


117. Construction of reference to the Board, President or Commis- 
sioner.—Any reference to the Board or its President or a Commissioner 
thereof contained in any enactment in force in the State of Madras or in 
“any ‘notification, order, scheme, rule, form or bye-law made under any 
“such enactment and in force in the State, shall, on and from the 30th 
i September, "1951, be construed as a reference to the Commissioner 


— or Kema to have been appointed under this Act : 


conditions and restrictions as the Commissioner may 
— and the — may — any of the 
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Area Committee or an Assistant Commissioner under the said 
Act, shall, in so far as they are not inconsistent with this Act, 
be deemed to have been made, issued, passed, taken, settled or 
done by the appropriate authority under the corresponding 
provisions of this Act, and shall have effect accordingly ; 


(b) (1) if any provision contained in any scheme settled or deemed 
to have been settled under the Madras Hindu Religious 
Endowments Act, 1926 (Madras Act II of 1927), including a 
scheme settled under section 92 of the Code of Civil Procedure, 
1908 (Central Act V of 1908), and in force immediately before 
the 30th September, 1951, is repugnant to any provision con- 
tained in this Act or the rules made thereunder, the latter 
provision shall prevail, and the former provision shall, to the 
extent of the repugnancy be void ; 


(ii) all powers conferred and all duties imposed by such scheme 
on any Court or Judge or any other person or body of persons 
not being a- trustee or trustees or an honorary officer or 
servant of religious institutions or endowment, shall be exer- 
cised, and discharged by the Commissioner, Deputy Commis- 
sioner or the Assistant Commissioner, as the case may be, in ~ 
accordance with the provisions of this Act; | 


(c) all orders made under section 67 of the Madras Hindu Reli- 
gious Endowments Act, 1926 (Madras Act II of 1927), shall, 
notwithstanding that they are inconsistent with this Act, 
continue in force, but any such order may at any time be 
modified or cancelled by the Deputy Commissioner if it is an 
order made under sub-section (1) or sub-section (3) of that 
section and by the Commissioner if it is an order made under 
sub-section (4) or sub-section (5) of that section; and any 
person aggrieved by any modification or cancellation made by 
the Deputy Commissioner may prefer an appeal to — ee 
Commissioner within such time as may be — ce tion 








(3) The mention of particular matters in this section shall r 
held to prejudice or — the Oe ae saran; is sections 8 2 and 


regard to the effect of repeals. — 
119. Conditions of service E certain — Th E 

of service of persons appointed 1 ander sub-section () of — 

= Madras Hindu Religious ; and | aS oe 
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(2) To those not so appointed, the Government may accord such 
relief by way of pension, gratuity, provident fund or leave with allowances 
as they may, in their discretion deem fit. 


(3) No Court shall entertain any suit or application for damages 
or compensation by any member of the Board or any of its subordinates 
affected by sub-section (1) of section 104 of the Madras Hindu Religious 
and Charitable Endowments Act, 195] (Madras Act XIX of 1951), or for 
the variation of the relief, if any, granted under sub-section (2) of this 
section. 


119A. Board of Trustees’ control over Karanma_ services.—The 
Board of Trustees constituted under clause (b) of sub-section (l) of 
section 47 shall subject to the provisions of this Act and to such conditions 
as may be prescribed, have contro] over the holders of all Karanma services 
“and also over all the properties and other emoluments attached thereto. 


120. Commissioner to repay certain sums to the Government.— 
Any sum paid by the Government before the publication of this Act in 
the Fort St. George Gazette for the expenses of Consultative Committees 
or sub-committees thereof shall be repaid to the Government by the 


— Commissioner from out of the Madras Hindu Religious and Charitable 













— alter or add to Schedule I.—The Govern- 
time to time by Notification, amend, alter or add to 


akito dh na radha 


“Number and name of Major, 
_devaswom minor or 





petty 

2S E * * (4) $ 
— Major. 

an Le Do. 


Do. 
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Group Taluk Number and name of Major, 
devaswom minor or 
Petty 
a) (2) (3) (4) 
ve AA A A a Kl NABA ENG Ag S 
Bhoothapandy— Thovala— 14 Jadayupuram a Minor. 
contd. contd. 15 Bhavagavathy Kottaram ... Do. 
16 Kadukkara oe Do. 
17 Emperuman Kap Do. 
18 Mulayanalloor Do. 
19 Sakalakala „Marthanda Pil- 
layar Sf Do. 
20 Arumanalloor ne Do. 
21 <Anthirapuran a Do. 
22 Umayeeswara Meer i 
nar Do. 
23 Kotheswaramudayanainar® Do. 
24 Azhagiamannar — Do. 
25 Thenpara Vinayagar — Do. 
26 Thiruvayar — Do. 
27 Esanthimangalam Perumal Do. — 
28 Navalkkad Eluppavudaya. — 
Kantan Sastha Sarira DIDI 
29 Udayamarthandeswarar ERA DOA 
30 Earavivinayagar — Do. 24 
> 31 Karumenikantan Sastha... Do. 
32 Kozhunthadai Kantan Sas- = 
tha as Doi eee 
33 Meelakulathu Kantan Sas- ; — 
tha ty D6. ee 
34 Aryankavu Kantan Sastha Doi agi 


35 Arasudaya Kantan Sastha 
36 Edamala Valayyan 5 
37 Nilappara Kantan Sastha — 
Kalungumutathu Sa wi 







LE ete 


| — 


Ae, — , A — 
a - i 
aa. C * Sri as A ey J ajan — — * 




















ulathum 4) 
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Group Taluk Number and name of Major, 
devaswom minor or 
- petty 
(1) (2) (3) (4) 
; ‘Bhoothapandy— Thovala— 55 Azhagadri Kantan Sastha Minor. 
contd. contd. 56 Annakkara Marthandes- 
waramudaya Nainar — Do. 
= 57 Arassadi Kantan Sastha Do. 
ia 58 Veerakerala Pillayar * Do. 
y = 59 Orana Kantan Sastha ... Do. 
SE 60 Karumeni Kantan Sastha Do. 
“ee ae 61 Esanamatom Pillayar ... Do. 
leg = 62 Pulumugathu Kantan Sas- 
EE aj tha Do. 
—— A s 63 Erukalam Kavudaya Kan- 
= tan Sastha — Do. 


Na ; 64 Veeranaryanamangalam 
3] A ; : Neerkamudaya Kantan 




















ag Ka NA Sastha Do. 
Fa ee l 65 Irumudichozha Vinayagar Do. 
66 Sooramuppidary Ammen Do. 
Agastheeswaram 67 Suchindrum < Major. 
— 68 Kanyakumari — Do. 
ee: 5 69 Agastheeswaram — Do. 
— 70 Marungoor AK Do. 
ie — 771 Banamthitta * Do. 
a E> 72 Parakka — Do. 
— 73 Ezhagaram — Do. 
74 Vadiveeswaram N — Do. 
a 75 Nagercoil ast Do. 
76 Thaliyal bass Do. 
3 77 Krishnancoil — Do. 


78 Perambalam T Do. 
; Thekketheruvu Kulasekhra 





SA 
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Group Taluk Number and name of 
devaswom 


a) (2) 03) 





Nagercoil— Agastheeswaram— 94 Apathukatha Kantan Sas- 
contd. contd. tha His 
95 Periapandeeswaramudaya 
Nainar — 
96 Kasi Viswanathar — 
97 . Alathaman — 
98 Eraviputhur Eravi Vinaya- 
gar 5 
99 Vishnupuram Krishnas- 
wamy ~~ és 
100 Vannathamkulam Poosas- 
tha Fe 
10l Kothichapillayagaram Pe- 
rumal — 
102 Kothichapillayagaram Si- 
van — 
103 Thekkuman Sakthi Vinaya- 
104 Veeramarthanda Vinaya- 
gar ; US oye 


105 Arasadi Vinayagar ae 
106 Kulasekhara Vinayagar ... 
107 Karumkalai Amman ... 


108 Puthugramam Perumal ... 


z —— 109 Karuppukotta Kailasana- 





-~ thar — 
— — 110 Puravassery Perumal ... 
- LK ag fds 5 Wl Puravassery Siyan TE 
Ve a = r ae y A | as sadi K ishn ISU |: i y —— 
ra — —J 
— Ez — ENG 
an ag kaa a 2 ae ees 
a i — — 
* — KAE Sai 
— yes KEBON 
— 
AN ~ d 


AEA akan 





TATA TP 
‘iISWe 














$ 
J 
} 
i 
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Group Taluk Number and name of Major, 
devaswom minor or 
petty 
a) (2) (3) (4) 
Nagercoil— Agastheeswaram— 129 Mandaramputhoor Damo- 
contd. contd. dhara Vinayagar Petty. 
130 Maruthuvamala Do. 
131 Alathu Badrakali Do. 
132 Vazhiottakaran Do. 
133 Elayanainar Do. 
134 Kornadikorakkanathar k Do. 
135 Marukathalakantan Sastha Do. 
136 Valikoil Amman te Do. 
137 Koorudayakantan Sastha Do. 
138 Chempakanachi Amman Do. 
139 Pachaperumal Sastha Do. 
140 Theradi Esakki Amman Do. 
141 Oottukuzhi Kannimar Do. 
= 142 Bhutham Vanamgum Kan- 
T tan Sastha Do. 
NAGA 143 Sthanu Vinayagar Do. 
—— 144 Velikanta Mahadevar Do. 
Me i ott 145 Esakki Amman — Do. 
— E 146 Annamalakantan Sastha Do. 
J 147 ~Eravikulam — Do. 
A 148 Tharamanikantan  Sastha Do. 
149 Rajakkamangalam Ala- 
* thamman ` Do. 
: Si 150 Kannakuruchi Sastha ... Do. 
— 151 Puthukulam Sastha ... Do. 
Na 152 Grama Vinayagarg á Do. 
* 153 Abhimanamkatha Vinaya- 
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Group Taluk Number and name of Major, 
devaswom minor or 
petty 
(1) (2) (3) (4) 

Padmanabhapuram— Kalkulam— 173 Mondakad Major. 
contd. contd. 174 Valvachaghoshtam Do. 
175 Radhakrishnancoil Do. 

176 Bhadrakali Amman Minor. 

177 Esakki Amman Do. 
178 Perumalcoil = Do. 
179 Sorimuhayyan Do. 
180 Thampurancoil Do. 
181 Koonamkani Do. 
182 Kodiyoor Do. 
183 Kuzhikkode Do. 
184 WVenugopalakrishnancoil Do. 
185 Palakozhi Do. 
186 Anakkara Sastha Do. 
187 Madavilagom Do. 
188 Sivagiri Do. 
189 Kailasathu Mahadevar Do. 
190 Vellapillayar Do. 
191 Chuyakara Sastha Do. 
192 Kaverikad Sastha Do. 
193 Adavalleha Nainar Do. 
194 Mainindra Vinayagar Do. 
195 Manavila Do. 
196 Karakanteswaram Do. 
197 Cheramangalam Do. 
198 Thalakkulam Do. 
199 Thrippaniyode Do. 
200 Karingal Do. 
201 Thikkanamcode Do. 
202 Pannipagom Do. 
203 Kattala Do. 
204 Ethavila Sastha Do. 
205 Poomala Do. 
206 Kaithappuram Sastha Do. 
207 Edatheri Sastha Do. 

208 Thathancode Sastha Petty. 
209 Manamecode Sastha Do. 
210 Kottaramatom Pillayar Do. 
211 Shunmuga Vilasam Pillayar Do. 
212 Theradi Bhuthathan Do. 
213 Madan Thampuran a Do. 
214 Sannidhi Pillayar wa Do. 
215 Uchi Pillayar eis Do. 
216 Azhagia Pillayar — Do. 
217 Vilavoor Elangam $e Do. 
218 Maravoor Konam Sasth Do. 
219 Kakkotta Thala : Do. 
220 Puliyara Kantan $ Do. 
221 Alathamman — Do. 
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Group Taluk Number and name of Major, 
devaswom minor or 
petty 
s a) (2) (3) (4) 
Padmanabhapuram— Kalkulam— 222 Chingankavu Petty. 
_ contd. contd. 223 Karayakulam Do. 
224 Koottumangalam Do. 
. 225 Chiarkonam Sastha Do. 
o 226 Kuleskara Pillayar Do. 
227 Bhootha Pillayar Do. 
4 228 Chemala Do. 
229 Thumbattu Sastha Do. 
` 230 Nandimangalam Do. 
x 231 Atchaleeswaram Do. 
* 232 Undicha Mahadevar Do. 
— 233 Koodathookki Sastha Do. 
pa 234 Edampidicha Mahadevar Do. 

7 A 235 Anakkara Sastha Do. 
É ; 236 Saralkala Sastha Do. 
= — 237 Chunakkara Sastha Do. 

- 238 Maramvilakki Sastha Do. 
239 Pulimughathu Sastha Do. 
240 Andoor Sastha Do. 

Pullayil Sastha ws Do. 
Kandanesseri Bhagavathy Do. 
3 Nangoor Krishnaswamy Do. 
_ Mekkode Kuttavila Sastha Do. 
Panniyottug Udayar Pe Do. 
| Kollenvilla Sastha we Do. 
= Walia st. Kas Do. 
. Padmanabhan Thoppu ... Do. 







a — at 
Ma) 0 
J o 
"La 
+ 


wu 
ve 








CS 
CENTRAL LIBRARY 











MADRAS HINDU RELIGIOUS AND CHARITABLE ENDOWMENTS ACT, 1959 “699 
Group Taluk Number and name of Major, 
devaswom munor or 
petty 
(1) (2) (3) GD eet 
Padmanabhapuram— Kalkulam— 271 Parayadi Sastha = Petty. 
contd, contd. 272 Kulangara Sastha i Do. 
273 Ariyappan ae Do. 
274 Panchakanyaka E Do. 
274A Kunnakad — Do. 
Kuzhithurai 275 Thiruvattar — Major. 
276 Thripparappu pas Do. 
Vilavancode 277 Kuzhithura M Do. 
278 Thirumala Kg Do. 
279 Parthivapuram * Do. 
280 Nattalam Vishnu ah Do. 
281 Nattalam Sivan Se Do. 
282 Thrivikramapuram * Do. 
Kalkulam 283 Thaliyal — Minor. 
284 Thirumuramboo : Do. 
Vilavancode 285 Payanam — Do. 
286 Thipramala * “Do. 
Kalkulam 287 Kulasekharam a A Pe | Pie ae = 
Vilavancode 288 Chamundy Amman he Do. 
289 Keleswaram — Do. — 
290 Kannacode aS SOE 
> 291 Kulapuram — “Do. — 
292 Palugal as gt? DOA EH 
293 Cheruvalloor — — 
Kalkulam 294 Aruvikara Krishnaswamy Aa OY Seat 
295 Puthiakavu Sa == 


Vilavancode — Piracode 
Kalkulam 
Vilavancode 

















ee aia 






SOF 
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Group Taluk Number and name of Major, 
devaswom minor or 
petty 
` (1) (2) G) (4) 
Kuzhithurai— Kalkulam— 318 Anayadi Sastha * Petty. 
contd. 319 Kottavila F Do. 
320 Nattarthottam * Do. 
321 Ramanalloor — Do. 
k 322 Chettuthura we Do. 
e. 323 Vazhvil Pillayar aS Do. 
324 Athiserry x“ Do. 
325 Jagadheeswaram pp Do. 
— 326 Kunnel a Do. 
- 327 Attoor ~F Do. 
>O 328 Cherukole on Do. 
e Vilavancode 329 Nankoikal * Do. 
: kat 330 Kavinmoola * Do. 
een Canty’, 331 Punnakuzhi — Do. 
OT. 332 Mulamoodu Tea Do. 
5 £ 333 Manakampara Aez Do. 
— — 334 Pulippara Sastha — Do. 
yee 335 Krishnaswamy y Do. 
RES 336 Erathukoikal * Do. 
een kd 337 Kuranganvila eis Do. 
— 238 Somasingalam ESA Do. 
— —— 339 Cherumaruthankavu * "Do. 
Do. 
2 Do. 
kk Do. 
Tray Do. 
Ay Do. 
— Do. 
a Do. 
wah Do. 
abt Do. 
— ee Do. 
— —— 
aan TIANGE 
aes Do. 


uchħhivila 


2 a 
> ~ Yi 
+ 
. 


MADRAS 








Group 


(1) 


Kuzhithurai— 
contd. 


Shencottah 


HINDU 





RELIGIOUS AND CHARITABLE 


Taluk 


(2) 


Vilavancode— 367 
contd. 


ENDOWMENTS ACT, 1959 





Number and name of 
devaswom 


(3) 


Cheruvalloor Sastha Devas- 
waram 


367A Devaswaram 


Shencottah 


399 


400 


405 


368 


Kasbakulasekharanathas- 
wamy 
Azhagiamanavalaperumial” 
Puliyara 
Elathoor 
wamy 
Ayikudy 
wamy 
Kilankad 
waraswamy 
Sambavarvadakara 
Moolanathaswamy 
Arya Vinayagar 
Krishnaswamy 
Suruki Ambalam 
Natarajaperumal 
Kutlala Vinayagar 
Kalakanteswaram : 
Thirevenkita Vennipertt 
mal 

Krishnaswamy 
Arasalwar 
Pavizhakothayyanar è 
Vedhanarayana Perumal 
Sundararaja Perumal 
Kulasekhara Vinayagar .. 
Nithyakalyani Ammoan- 
coil 

Chekkadi Vinayagar 
Muppidari Amman <= 
Nalledampilla Ayyanar ... 
Mahattu Bhuthathan 
Kulasekharanangammen 


Madhunathas- 
Subramanias- 
Jamadhagnees- 


Shree 


Theradimadan 
Soolathuvamdayar * 
Kuttala Vinayagar a 
Nalloor Nangai Amman 
Pandanadheswarar 
Karkudi Veerakerala Vina- 
yagar wes 
Chelladam Pilla Ayyanar 
Pattu Bhuthathan — 
Neeli Amman — 


Nirakulathayyanar wia 
Veerakerala Vinayagar ... 
Adhisoora Vinayagar ... 


701 


Major, 
minor Or 
petty 
(4) 


Petty. 
Do. 


Major. 
Do. 
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Group Taluk Number and name of Major, 
devasom minor or 
= - : petty 
a) (2) (3) (4) 
Shencottah— Shencottah— 407 Thadimadayar Sastha Petty. 
contd. contd. 408 Thottachi Ayyanar : Do. 
409 Madayudayar Mani Kantan 
Sastha Do. 
i 410 Muppidari Amman Do. 
i 411 Anchumuthayyanar Do. 
412 Kuravan Pattayyanar Do. 
413 Adhikantayyanar Do. 
414 Ulkottayyanar Do. 
415 Manamuthayyanar ; Do. 
416 Aryankavu Surukambalam. Do. 
£ 417 Marthanda Vinayagar Do. 
418- Adheenamazhaki Ayyanar Do. 
— 419 Parathimga Vinayagar Do. 
— 420 Nainathathu Muditha Vi- 

— nayagar Do. 
=a sg 421 Petchi Amman Do. 
— sai 422 Sudalamadan Do. 
= ea 423 Gopuramudayar Do. 
See 424 Vazhivettakaran owe Do. 
ase oS — 425 Adaikalamkatha Ayyanar Do. 

` Ei: — LTAT 426 Sankara Vinayagar — Do. 
> 427 Payikowil KAÉ Do. 

i= 5 428 Palavoodayar — Do. 

— 429 Chundakattu Vinayagar Do. 

ain ii —— 430 Lekshminarayna Perumal Do. 

Meret a ee 431 Azhagianachi Amman ... Do. 

sors ga 432 Panavadian Sastha oa: Do. 

— 433 Chempaka Vinavagar y Do. 

— 434 Pinamalasoodum Perumal Do. 

435 Padukula Sastha — Do. 






Auppidari Amman 
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SCHEDULE II 
[See section 6(23)] 
PART I É 
List of Unincorporated Devaswoms 








Serial number and name of group Name. of devaswom 
1) 2) 
l Bhoothapandy Group— 1 Ethiravally Chozhavinayakar Thazhakudy. 
concld. 2 Thazhayil Kanthan Sastha. = 
3 Kakkum Vinayagar. 
4 Kannimoolavighaneswarar. 
5 Bheemanagari Ethiravally Chozhavina- 
yagar. 
6 Thrikkaliyanam Fund in the Thazhakudy 
Devaswom. 
2 Nagercoil Group 7 Marukathala Kantan Sastha Devaswom. 
8 Thanuvalingaswamy Devaswom. 
9 Kaikonda Vinayagar Devaswom. 
3 Padmanabhapuram Group 10 Kappiyara Mahadevar Devaswom. 
11 Maravoor Kantan Sastha. 
4 Kuzhithurai Group 12 Kotheswaram Devaswom. 
. 13 Ashtami Sadya Endowment — in 
Major Thirumala Devaswom. 
5 Shencottah Group 14. Aykudy Subramanayaswamy Devaswom. 
15 Elathoor Sundararaja Perumal. (SF SR 
16 Puliyara Arya Vinayagar. Ri- FT, Ge = 
17 Adheenom Kathawar. cath == 
18 Azhakinachi Amman. i 
PART II (pe e = 
1 Bhoothapandy Group 1 Wins: — Kanthan Sastha, ; < 


N Ananthapuram. 7 
Nagercoil Group Sse 2 Puthugramam, Ramanamatam | 
=< than ee ener Therror. — 
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704 SCHEDULE 
SCHEDULE III 
Court-fees payable under the Act 
(See section 104) 
Section Description of Document Proper 
fec 
(1) (2) (3) 
Rs. 
I. SUITS 
41 (2) (d) (0) Suit for determining whether the inam comprises 50 
proviso. both the melvaram and kudivaram or only mel- 
varam. 
53(6) Suit against order under Section 53 (5) 50 
59 Suit for removal of trustee of math or specific 50 
endowment attached to math. 
70 Suit against order of Commissioner 50 
72 (4) Suit for the cancellation of the notification 50 
75C (1) Suit for the cancellation of the notification 50 
84 Suit against award 50 
II. APPLICATIONS TO COURT OR 
TRIBUNAL 
47 (4) Application to Court against order of Government 10 
z or Commissioner 
82 (1) Application to the Tribunal be: 5 
90 (4) (a) Application to Court against order of surcharge ... 20 
101 Application for delivery of possession 2 
Ill. APPEALS TO COURT 
70 (2) Appeal to High Court 50 
72 (5) Appeal to High Court 50 
WA (2) - Appeal to High Court 50 
a IV. APPLICATIONS TO GOVERNMENT, COM- 
r MISSIONER OR DEPUTY COMMISSIONER 
3 (4) _ Application to Government for extending the 25 
b = provisions of the Act 
7 = Application to Commissioner for revision 10 
Application by trustee for recovery from person in 3 
ac -possession of property of specific endowment 
K =~ Application by person in such possession for 2 
— na recovery from person responsible in law for 
"ese —— lance of service or charity 
ioe Application to Commissioner for consent to suit 10 
bpp arses for al of trustee of math or specific 
2e — ment attached to math 
SEAR Sd on for Kn of dispute or matter 15 
50 
2> 
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(1) (2) GB) 
Rs. 
65 (1) Application for settlement of scheme by the 50 
Commissioner 
65 (4) (a) Application to modify or cancel scheme settled 25 
under section 65(1) or deemed to have been so 
settled s 
66 (1) Application for order under the section 35 S25 
66 (2) Application to modify or cancel order passed — 25 
section 66(1) or deemed to have been so passed l 
69 (3) Application to Commissioner to modify or cancel 25 
order passed under section 69(1) or deemed to FEE 
have been so passed 
72 (6) Application to Government to cancel notification 25 
75-C (3) Application to Government to cancel notification 25 
114 Application to Government for revision 25 
118 (2) (c) Application for modification or cancellation of — 
order under section 67 of the Madras Hindu 
Religious Endowment Act, 1926 
V. APPEALS TO GOVERNMENT, COMMISSIONER OR 
DEPUTY COMMISSIONER 
22 (5) Appeal to Government against order of Commis- +. £2208 
sioner | i 
24 (6) Appeal to Government against decision of Com- 5 
missioner 
26 (5) Appeal to Commissioner against order of Deputy 25 
Commissioner Par aet — 
34 (4) Appeal to Government against order of Commis- ee (oe 
sioner regarding alienation of property — 
37 Appeal to Government against order of Com- 5 
missioner under section 36 EA 
38 (8) Appeal to Government against order of Com- A a 
e missioner under section 38(1) or (2) EIEE r A 
38 (3) Appeal to Commissioner against order of Deputy 4 
Commissioner under section 38(1) or (2) | 
53 (5) Appeal by trustee against order of punishment * * 
54 (4) Appeal to Commissioner against order of Depi i 
Commissioner appointing temporary successo r 
h to hereditary trustee . * 
55 (4) Appeal to Deputy Commissioner against ord or 
trustee under section 550) e 
56 (2) Appeal to Deputy Commissioner by of fic 






. — servant | — —— of Pu nishme 
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6 SCHEDULE 
0) (2) (3) 
79 (1) Appeal to Commissioner against order of Deputy 5 
sa. Commissioner 
core a BIO) Appeal to Commissioner against order of Deputy 5 
pe ee Commissioner 
| 886 (4) Appeal against order regarding budget— 
— = é s (1) to Deputy Commissioner ak os 10 
= Sg (îi) to Commissioner = ice 10 
Se (iii) to Government 10 
— 3 90 (4) (b) Appeal to Government against Srder of — 20 
F SON ms (2) (0 = Appeal to Commissioner against any modification 25 


or cancellation made by Deputy Commissioner 








APPENDIX 5 


THE PURI SHRI JAGANNATH TEMPLE (ADMINIS- 
TRATION) ACT, 1952 


Orissa Act XIV oF 1952 





RECEIVED THE assent of the Governor on the 29th July 1952, first published 
in an extraordinary issue of the Orissa Gazette, dated the 31st July 1952. 


An Act to provide for the administration of the Puri Shri Jagannath 
Temple preventing mismanagement of the Temple and its endowments 
by consolidation of the rights and duties of Sevaks, Pujaris and such 
other persons connected with the Seva Puja and management thereof. 
WHEREAS TO facilitate proper administration of the Puri Shri Jagannath 
‘Temple preventing mismanagement thereof and its Endowments, it is 
expedient to provide for consolidation of the rights and duties of the 
Sevaks, Pujaris and such other persons connected with the Seva Puja and 
management thereof. 

It is hereby enacted as follows :— 


l. Short title and commencement.—(1) This Act may be called the << 
Puri Shri Jagannath Temple (Administration) Act 1952. ee ee EE 
(2) It shall come into force! on such date as the Sinte Government Si 
may, by notification, appoint in this behalf. * — 
2. Definition.—In this Act unless there is anything repugnant in = 3 
subject or context— be — 
-~ (a) ‘endowment’ means all property ridigi to or given or 
for the support of the Temple or given or endowed for the pı 
of any service including the service of offerings to the br 
connected therewith and includes the institution concerned a 
premises thereof, but does not include gifts of pr 
gifts to the Sevak, Pujari or other emp oyee of the ° 
Explanation.—Any gift, Inam or Maufi or She 
to a Sevak, ae r; or other employee of the Te 














- servi 1; 
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deemed to a personal gift to the said Sevak, Pujari or other employee, but 
Shall be deemed to be an endowment. 

(b) ‘prescribed’ means prescribed by rules made under this Act; 

(© ‘specific endowment’ means any property or money endowed for 
the performance of any specific service or charity in the Temple; and 

(d) ‘temple’ means the temple of Lord Jagannath at Puri, other 
temples within its premises, all their appurtenant and subordinate shrines, 
other sacred places and tanks and any additions which may be made 
thereto after the commencement of this Act. 


3. Appointment of Special Officer.—({1) The State Government may, 
by notification, appoint a Special Officer with prescribed qualifications 
and professing the Hindu religion for the preparation of a record 
comprised in such parts and containing such forms as may be prescribed 
consolidating the rights and duties of different Sevaks and Pujaris and 
such other persons connected with the Seva Pujari or management of 
the Temple and its endowments and may appoint one or more officer : 
with prescribed qualifications to assist him for the purpose. 

(2) The Special Officer and other officers, if any, appointed under 

sub-section (l) shall receive such salary as may be prescribed. 


4. Powers of the Special Officer.—(1) With a view to preparing the 
record specified in section 3 the Special Officer or any person appointed 
to assist him in this behalf may, by a special notice, require such Sevaks, 
 Pujaris or persons connected with the Seva Puja of the Temple or such 

: other person as the Special Officer may deem fit to examine, to attend 
“before him within a specified time which shall not be less than fifteen 
days after the service of notice at any place for the aforesaid purpose : 
-and every person on whom such special notice may be served shall be 

legally bound to attend as required by the notice and to do any of the 

_ things mentioned in the said notice and to give any information or to 

pro uce any document which may be required so far as he may be able 
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5. Publication of record.—The record or a part thereof so prepared 
from time to time by the Special Officer under section 3 shall be published 
in the prescribed manner and on such publication the said record or 
part thereof shall be final and shall not be called into question in any 
court of law except in the manner hereinafter provided : 

Provided that the State Government may, by orders issued from time 
to time and duly published in the Gazette, direct that the parts of the 
said record containing various sources of income of the Temple and its 
endowments and such other matters not already covered by the said 
parts but relevant thereto shall be further supplemented in such manner 
as may be specified in the order and the record so supplemented shall, 
subject to the provisions of section 6, constitute the final record for the 
purpose of this Act. 


6. Hearing of objections.—(1) Any person aggrieved by any entry 
in the record or a part thereof published under section 5 or any order 
of the State Government supplementing the said record and published 
under the said section may within the prescribed period prefer objections 
before the District Judge exercising jurisdiction in the district of Puri. 

(2) On receipt of the objections the said District Judge or any other 
Judicial Officer not being below the rank of a District Judge specially 
appointed by the State Government in that behalf and to whom the 
objections may be transferred by the said District Judge shall, after 
considering the said objections in the prescribed manner, dismiss the 
same or direct such modifications in the record as he may deem fit, and 
the orders so made shall not be challenged in any court of law. 

(3) The said District Judge or the other Judicial Officer communicate 
his orders aforesaid to the State Government and they shall, as soon as 
may be, cause the modifications, if any, to be published in the Gazette 
and on such publication the record shall stand modified accordingly. 

7. Power to make rules.—_{1) The State Government may, after 


previous publication, make rules to carry out all or any of the provisions 
of this Act and not inconsistent therewith. 


(2) In particular and without prejudice to the generality of the - 


foregoing power, they shall have power to make rules with reference to the 
following matters :— 


(a) the qualifications of the Special Officer and other officers to assist 


him, their salaries and the manner in which the record shall be prepared 
under section 3; 


(b) the period during which objections may be received es : 


section 6 and the manner in which the —— may be considered 
thereunder; 


(c) all other matters required or allowed by phi Act to be ——— 
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(3) All rules made under this Act shall be published in the Gazette 
and ail such publications shall have effect as if enacted in this Act. 


8. Penalties.—Whoever without any reasonable cause fails to 


_ comply with the requirements of the special notice issued by the Special 


Officer im exercise of his powers under section 4 of this Act shall be 
punishable with fine not exceeding five hundred rupees and when the 
offence is a continued one with a daily fine not exceeding fifty rupees during 
the period of the continuance of the offence. 


_ 9. Power to remove difficulties——lf any difficulty arises in giving 
effect to the provisions of this Act the State Government may, as occasion 





May require, by order, do anything which they deem proper and reason- 
_ abie for the purpose of removing the difficulty. 








APPENDIX 6 


THE BOMBAY PUBLIC TRUSTS ACT, 1950 
BOMBAY ACT 29 OF 1950 








An Act to regulate and to make better provision for the administration of 
public religious and charitable trusts in the State of Bombay 
WHEREAS IT is expedient to regulate and to make better provision for the 
administration of public religious and charitable trusts in the State of 

Bombay. It is hereby enacted as follows :— 


CHAPTER I 
PRELIMINARY 


l. Short title, extent, operation and application.—(1) This Act may 
be called the Bombay Public Trusts Act, 1950. 


(2) It shall extend to the whole of the State of Maharashtra. 


(3) ‘This Act shall come into force at once; but the provisions thereof 
shall apply to a public trust or any class of public trusts on the date 
specified in the notification under sub-section (4). [The Act came into 
force on the Ist April 1959.) 


(4) The State Government may, by notification in the Official Gazette 
specify the date on which the provisions of this Act shall apply to any 
public trust or any class of public trusts; and different dates may be 
specified for trusts in different areas : 


Provided that the State Government may also by a like notification 
direct that from the date specified therein any public trust or class of 
public trusts shall be exempt from all or any of the provisions of this 
Act, subject to such conditions as may be specified in the notification : 

Provided further that before a notification of such application or 
exemption is published a draft thereof shall be published in the Official 
Gazette and in such other manner as may be prescribed for the information 
of persons likely to be affected thereby together with a notice specifying 
the date on or before which any objections or suggestions shall be received 
and the date on or after which the draft shall be taken into consideration. 

2. Definitions.—In this Act unless there is anything repugnant in the 
subject or context,— 
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(2) “Assistant Charity Commissioner’ means an Assistant Charity 
Commissioner appointed under section 5 ; 

(3) “Charity Commissioner” means the Charity Commissioner appoint- 
ed under section 3; 

(4) “Court” means in the Greater Bombay, the City Civil Court and 
elsewhere, the District Court ; 

(5) “Deputy Charity Commissioner” means the Deputy Charity 
Commissioner appointed under section 5 ; 

(SA) “Director of Accounts” and “Assistant Director of Accounts” 
mean respectively the Director of Accounts and Assistant Director of 
Accounts appointed under section 6 of this Act ; 

(6) “Hindu” includes Jain, Buddhist and Sikh ; 

(7) “Inspector” means an Inspector appointed under section 6 ; 

(7A) “instrument of trust” means the instrument by which the trust 
is created by the author of the trust and includes any scheme framed by 
a competent authority or any memorandum of association and rules and 
regulations of a society registered under the Societies Registration Act, 1860 
(XXI of 1860), in its application to the State of Maharashtra ; 

(7B) “Joint Charity Commissioner” means a Joint Charity Commis- 
sioner. appointed under section 3A ; 

(8) “manager” means any person (other than a trustee) who, for the 
= time being either alone or in association with some other person or persons 
— administers the trust property of any public trust and includes— 

i = (@) in the case of a math, the head of such math, 
hs X oe (b) in the case of a wakf, a mutavalli of such wakf, 

ase! in the case of a society registered under the Societies Registration 
— _ Act, 1860 (KAL of 1860), its governing body whether or not 
— the propert Pu the society is vested in a trustee ; 
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(c) im the case of a wakf, a person who is entitled to receive any 
pecuniary or other benefit from the wakf and includes a person 
who has right to worship or to perform any religious rite in a 
mosque, idgah, imambara, dargah, maqbara or other religious 
institution connected with the wakf or to participate in any 
religious or charitable institution under the wakf, 

(d) in the case’of a society registered under the Societies Registration 
Act, 1860, CX XI of 1860), any member of such society, and 

(e) in the case of any other public trust, any trustee or beneficiary ; 

(11) “prescribed” means prescribed by rules ; 

(12) “public securities” means— 

(a) securities of the Central Government or any State Government, 

(b) stocks,,debentures or shares in Railway or other companies, the 
interest or dividend on which has been guaranteed by the Central 
Or any State Government, 

(c) debentures or other securities for money issued by or on behalf 
of any local authority in exercise of the powers conferred by 
an Act of the Central or State Legislature, 

(d) a security expressly authorised by an order which the State 
Government makes in this behalf; 

(13) “public trust” means an express or constructive trust for either a 
public religious or charitable purpose or both and includes a temple, 
a math, a wakf, church, synagogue, agiary or other place of public 
religious worship, a dharmada or any other religious or charitable 
endowment and a society formed either for a religious or charitable pur- 
pose or for both and registered under the Societies Registration Act, 1860 
(XXI of 1860) ; 

(14) “region” or “sub-region” means the areas designated as such and 
for which a Public Trusts Registration Office has been established under 
this Act ; 

(15) “rules” means rules made under this Act ; 


(16) i= *** æ =n 
(17) “temple” means a place by whatever designation known and used 
as a place of public religious worship and dedicated to or for the benefit 
of or used as of right by the Hindu community or any section thereof 
as a place of public religious worship ; l 
(18) “trustee” means a person in whom either alone or in association 
with other persons, the trust property is vested and includes a manager ; 
(19) “wakf” means a permanent dedication by a person professing 
Islam of any movable or immovable property for any purpose recognised 
by the Muslim law as pious, religious or charitable and includes a wakf 
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by user and grants (including mashrut-ul-khidmat) for any purpose recog- 
mised by the Muslim law as pious, religious or charitable and a wakf- 
alal-aulad to the extent to which the property is dedicated for any purpose 
so recognised ; but does not include a wakf such as is described in section 
3 of the Mussalman Wakf Validating Act, 1913, (VI of 1913), under which 
any benefit is for the time being claimable for himself by the person by 
whom the wakf was created or by any member of his family or descendants; 

(20) words and expressions used but not defined in this Act and 
defined in the Indian Trusts Act, 1882, (II of 1882), shall have the meaning 
assigned to them in that Act. 


CHAPTER II 
ESTABLISHMENT 


3. Charity Commissioner.—The State Government may, by 
notification in the Official Gazette, appoint an Officer to be called the 
Charity Commissioner, who shall exercise such powers and shall perform 
such duties and functions as are conferred by or under the provisions of 
this Act and shall, subject to such general or special orders as the State 
Government may pass, superintend the administration and Carry out the 
provisions of this Act throughout the State. 


= 3A. Joint Charity Commissioners.—The State Government may, 
ais _ by notification in the Official Gazette, appoint one or more Officers to be 

FR — Joint Charity Commissioners who shall, subject to the control of the 
— Charity Commissioner, and to such general or special orders as the State 
— “Government — pass, exercise all or any of the powers and perform all or 





—— 









yan aton for appointment of Charity Commissioner and 
Join — Commissioner.—A person to be — as the Charity 


is bolang or has held a judicial office not lower in rank 
es of a ; District pise or a — of the Bombay Giy 


— held a Mace office not Tower 
Be or. an Additional Chief — 








SEc. 5} BOMBAY PUBLIC TRUSTS ACT, 1950 715 


(iii) a pleader enrolled under the Bombay Pleaders Act, 1920 
(XVII of 1920). 

5. Deputy and Assistant Charity Commissioners.—{1) The State 
Government may also appoint such number of Deputy and Assistant Charity 
Commissioners in the office of the Charity Commissioner or for such regions 
or sub-regions or for such public trust or such class of public trusts as 
may be deemed necessary. 

(2) A person to be appointed as a Deputy Charity Commissioner 
shail be one— 

(2) who is holding or has held a judicial office not lower in rank 
than that of a Civil Judge (Senior Division) or Judge of the 
Court of Small Causes of Bombay or any office which in the 
opinion of the State Government is an equivalent office, or 

(5) who has been for not less than eight years,— 

(1) an advocate enrolled under the Indian Bar Councils Act, 
1926 (XXXVIII of 1926), or the Advocates Act, 1961 (25 of 
1961), 

(ii) an attorney of a High Court, or 

(iii) a pleader enrolled under the Bombay Pleaders Act, 1920 
(XVII of 1920), or 

(c) who has held the office of an Assistant Charity Commissioner 
for not less than five years. 

(2-A) A person to be appointed as an Assistant Charity Commissioner 
shall be a person— 

(a) who is holding or has held a judicial office not lower in rank 
than that of a Civil Judge (Junior Division), or any office which 
in the opinion of the State Government is an equivalent office, 
for not less than four years, or 

(b) who has been for not less than seven years— 


(i) an advocate enrolled under the Indian Bar Councils Act, 
1926, (X XXVIII of 1926), or the Advocates Act, 1961 (25 
of 1961), 

(ii) an attorney of a High Court, or 


(iti) a pleader enrolled under the Bombay Pleaders Act, 1920 
CXVIL of 1920), or | 


(c) who holds a degree in law of any University in India established. 
by law or any other University recognised by the State Govern- | 
ment in this behalf and has worked in the Charity Organisation j 
for not less than five years in an office not lower in rank of 
Superintendent or Legal Assistant. 


(3) The Deputy and Assistant Charity Commissioners shall exercise 
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such powers and perform such duties and functions as may be provided by 
or under the provisions of this Act. 

6. Subordinate officers—For the purpose of carrying out the 
provisions of this Act, the State Government may appoint the Director of 
Accounts and Assistant Directors of Accounts possessing the prescribed 
qualifications, Inspectors and other subordinate officers and assign to them 
such powers, duties and functions under this Act, as may be deemed 
necessary : 

Provided that the State Government may, by general or special orde 
and subject to such conditions as it deems fit to impose, delegate to the 
Charity Commissioner, the Joint Charity Commissioner and the Deputy 
and Assistant Charity Commissioners powers to appoint subordinate officers 
and servants as may be specified in the order. 

6A. Charity Commissioner and other officers to be servants of 
State Government.—The Charity Commissioners, the Joint Charity 
Commissioner, the Deputy and Assistant Charity Commissioners, the 
Director of Accounts, the Assistant Directors of Accounts, the Inspectors 
and other subordinate officers and servants appointed under this Act shall 
be the servants of the State Government and they shall draw their pay 
and allowances from the Consolidated Fund of the State. The conditions 
of service of such officers shall be such as may be determined by the State 
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CHAPTER III 


CHARITABLE PURPOSES AND VALIDITY OF CERTAIN 
PUBLIC TRUSTS 





9. Charitable purposes. 
purpose includes— 


(1) For the purposes of this Act, a charitable 


(1) relief of poverty or distress, 
és (2) education, 
(3) medical relief, 


(3A) provision for facilities for recreation or other leisure time 
occupation (including assistance for such provision), if the facilities are 
provided in the interest of social welfare and public benefit, and 

(4) the advancement of any other object of general public utility, 
but does not include a purpose which relates— 

(a) sët.» 


(b) exclusively to religious teaching or worship. 


(2) The requirement of this section that the facilities are provided 
in the interest of social welfare shall not be treated, as satisfied unless— 
(a) the facilities are provided with the object of improving. the 
conditions of life for the persons for whom the facilities are 
primarily intended ; and 
(b) either— 


(i) those persons have need of such facilities as aforesaid by 
reason of their youth, age, infirmity or disablement, 
poverty or social and economic circumstances, or 


(ti) the facilities are to be available to the members, of the — 
public at large. 


(3) Subject to the said requirement, sub-section. D of this s —— 3 
applies in particular to the provision of facilities at age hi , comm 
nity centres and women institutes, and to the provision and n : 
of grounds and buildings to be used for purposes Of Er Gia anifel ei 
time occupation, and extends to the provision of J facilities fo rol 
purposes by the organizing of any such activity. — — 
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11. Public trust not void on ground that it is void for non-charitable 
or non-religious purpose.—A public trust created for purposes some of 
which are charitable or religious and some are not shall not be deemed 
to be void in respect to the charitable or religious purpose, only on the 
ground that it is void with respect to the non-charitable or non-religious 
purpose. 

12. Public trust not void on ground of absence of obligation.— 
Any disposition of property for a religious or charitable purpose shall not 
be deemed to be void as a public trust, only on the ground that no 
obligation is annexed with such disposition requiring the person in whose 
favour it is made to hold it for the benefit of a religious or charitable 
object. 


13. Public trust not void on failure of specific object or society, etc., 
ceasing to exist-—If any public trust is created for a specific object of a 
charitable or religious nature or for the benefit of a society or institution 
constituted for a charitable or religious purpose, such trust shall not be 
deemed to be void only on the ground— 


(a) that the performance of the specific object for which the trust 
was created has become impossible or impracticable, or 


(6) that the society or institution does not exist or has ceased to 
exist, notwithstanding the fact that there was no intent for the appropria- 
tion of the trust property for a general charitable or religious purpose. 


CHAPTER IV 
REGISTRATION OF PUBLIC TRUSTS 


14. Regions and sub-regions.—(1) For the purposes of this Act, the 
State Government may form regions and sub-regions and may prescribe 
and alter limits of such regions and sub-regions. 


(2) The regions and sub-regions formed under this section, together 
with the limits thereof and every alteration of such limits shall be notified 
in the Official Gazette. 

15. Public Trusts Registration Offices.—In every region or sub-region 
there shall be a Public Trusts Registration Office : 


Provided that for two or more regions or sub-regions, there may be 
one Public Trusts Registration Office : 

Provided further that for one region or sub-region there may be one 
or more Joint Public Trusts Registration Offices. 

15A. Power to up offices in districts.—To facilitate the adminis- 
trative work of regions and sub-regions, the State Government may 
A — up offices in all the districts under any region or sub-region. 
"16. Deputy or Assistant Charity Commissioner to be in charge of 
| Pubic Trusts Registration Office.—The State Government may appoint a 
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Deputy Charity Commissioner or Assistant Charity Commissioner to be 
in charge of one or more Public Trusts Registration Offices or Joint 
Public Trusts Registration Offices. 

17. Books, indices and registers.—In every Public Trusts Registration 
Office or Joint Public Trusts Registration Office, it shall be the duty of 
the Deputy or Assistant Charity Commissioner in charge to keep and 
maintain such books, indices and other registers as may be prescribed. 
Such books, indices and registers shall contain such particulars as may 
also be prescribed. 

18. Registration of public trusts.—(1) It shall be the duty of the 
trustee of a public trust to which this Act has been applied to make an 
application for the registration of the public trust. 

(2) Such application shall be made to the Deputy or Assistant 
Charity Commissioner of the region or sub-region within the limits of 
which the trustee has an office for the administration of the trust or the 
trust property or substantial portion of the trust property is situated, as 
the case may be. f 

(3) Such application shall be in writing, shall be in such form and 
accompanied by such fee as may be prescribed. 

(4) Such application shall— 

(a) in the case of a public trust created before this Act was applied 
to it, be made, within three months from“ the date of the 
application of this Act, and 

(b) in the case of a public trust created after this Act comes into 
force, within three months of its creation. 

(5) Such application shall inter alia contain the following parti- 
culars :— 

(ai) the designation by which the public trust is or shall be known 
(hereinafter referred to as the name of the public trust), 

(1) the names and addresses of the trustees and the manager, 

(it) the mode of succession to the office of the trustee, 

(iii) the list of the movable and immovable trust property and 
such descriptions and particulars as may be sufficient for the - 
identification thereof, 

(iv) the approximate value of the movable and immovable 
property, | 

(v) the gross average annual income of the trust property 
estimated on the income of three years immediately preceding 
the date on which the application is made or ofthe period 
which has elapsed since the creation of the trust, whichever 


period is shorter. — — torian 
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(vi) the amount of the average annual expenditure in connection 
with such public trust estimated on the expenditure incurred 
within the period, to which the particulars under clause (v) 
relate, 
(vit) the address to which any communication to the trustee ol 
manager in connection with the public trust may be sent, 
(viii) such other particulars which may be. prescribed : 
Provided that the rules may provide that in the case of any or all 
public trusts it shall not be necessary to give the particulars of the trust 
property of such value and such kind as may be specified therein. 


(6) Every application made under sub-section (1) shall be signed 
and verified in the prescribed manner by the trustee or his agent specially 
authorised by him in this behalf. It shall be accompanied by a copy of 
an instrument of trust, if such instrument had been executed and is in 
existence. 

(6A) Where on receipt of such application, it is noticed that the 
application is incomplete in any particulars, or does not disclose full 
particulars of the public trust, the Deputy or Assistant Charity Commis- 
sioner may return the application to the trustee, and direct the trustee 
to complete the application in all particulars or disclose therein the full 
particulars of the trust, and resubmit it within the period specified in such 
direction ; and it shall be the duty of the trustee to comply with the 
direction. 

(7) It shall also be the duty of the trustee of the. public trust to 
send memorandum in the prescribed form containing the particulars, 
including the mame and description of the public trust, relating to the 

immovable property of such public trust, to the sub-registrar of the sub- 
district appointed under the Indian Registration Act, 1908, (XVI of 
_ 1908), in which such immovable property is situate for the purpose of 
filing in Book No I under section 89 of that Act. 
— = Such memorandum shall be sent within three months from the date 
Se ak creation of the PADOS trust and shall be — and verified in the 
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(tv) the names and addresses of the trustees and manager of such 
trust, 
(v) the mode of succession to the office of the trustee of such trust, 
(vt) the origin, nature and object of such trust, 
(vii) the amount of gross average annual income and expenditure 
of such trust, and 
(viit) any other particulars as may be prescribed under sub-section 
(5) of section 18. 
20. Findings of Deputy or Assistant Charity Commissioners.— 
On completion of the inquiry provided for under section 19, the Deputy 
or Assistant Charity Commissioner shall record his findings with the 
reasons therefor as to the matters mentioned in the said section, and may 
make an order for the payment of the registration fee. 


21. Entries in register—(1) The Deputy or Assistant Charity 
Commissioner shall make entries in the register kept under section 17 in 
accordance with the findings recorded by him under section 20 or if 
appeals or applications are made as provided by this Act, in accordance 
with the final decision of the competent authority provided by this Act. 


(2) The entries so made shall, subject to the provisions of this Act 
and subject to any change recorded under the following provisions, be 
final and conclusive. 


22. Change.—(1) Where any change occurs in any of the entries 
recorded in the register kept under section 17, the trustee shall, within 90 
days from the date of the occurrence of such change, or where any change 
is desired in such entries in the interest of the administration of such 
public trust, report such change or proposed change to the Deputy or- 
Assistant Charity Commissioner in charge of the Public Trusts — 
tion Office where the — is kept. Such — spall be made in the th 

prescribed form. — 


(1A) Where the change to be reported under subsection D a 
to any immovable property, the trustee shall, along — = 
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(3) If the Deputy or Assistant Charity Commissioner, as the case may 
be after receiving a report under sub-section (1) and holding an inquiry, 
if necessary under sub-section (2), or merely after holding an inquiry 
under the said sub-section (2), is satisfied that a change has occurred in 
any of the entries recorded in the register kept under section 17 in regard 
to a particular public trust, or that the trust should be removed from the 
register by reason of the change, resulting in both the office of the 
administration of the trust and the whole of the trust property ceasing 
to be situated in the State, he shall record a finding with the reasons 
therefor to that effect ; and if he is not so satisfied he shall record a finding 
with reasons therefor accordingly. Any such finding shall be appealable 
to the Charity Commissioner. The Deputy or Assistant Charity Commuis- 
sioner shall amend or delete the entries in the said register in accordance 
with the finding which requires an amendment or deletion of entries and 
if appeals or applications were made against such finding, in accordance 
with the final decision of the competent authority provided by this Act. 
The amendments in the entries so made subject to any further amendment 
on occurrence of a change or any cancellation of entries, shall be final and 
conclusive. 


(4) Whenever an entry is amended or the trust is removed from the 
register under sub-section (3), the Deputy or Assistant Charity Commis- 
sioner, as the case may be, shall forward the memorandum furnished to 

him under sub-section (1A), after certifying the amended entry or the 

removal of the trust from the register to the Sub-Registrar referred to 
= in sub-section (7) of section 18, for the purpose of filing in Book No. I 
k: “under section 89 of the Indian Registration Act, 1908 (XVI of 1908), 
= its application to the State of Maharashtra. 
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section 21, 22 or 28 it appears to the Deputy or Assistant Charity Commis- 
that any par ticular relating to any public trust, which was not the 

te he inquiry under section 19, or sub-section (3) of 
as th “case may be, has remained to be enguired 
sistant Charity Commissioner, as the case may be, 
‘in the prescribed manner, record his findings 

2 — r in accordance with the decision arrived 
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(a) which is deemed to have been registered under this Act under 
section 28, or 

(b) which has been registered under this Act before the date of 
the coming into force of the Bombay Public Trusts (Amend- 
ment) Act, 1955 (Bom. XXIII of 1955) (hereinafter referred to 
as the said date) on an application made under section 18, or 

(c) in respect of which an application for registration has been 
made under section 18 and such application was pending on 
the said date, 

the trustee of such public trust shall within three months from the said 
date make an application in writing for registration of the property of 
the public trust in the name of such trust and shall state in the application 
the name of the public trust. 

(2) Such application shall be signed and verified in the prescribed 
manner by the trustee or his agent specially authorised by him in this 
behalf and made to the Deputy or Assistant Charity Commissioner who 
made entries in respect of such public trust in the register kept under 
section 17 or with whom the application for registration of the public 
trust was pending, as the case may be. 

(3) On receipt of such application, the Deputy or Assistant Charity 
Commissioner shall— 

(a) in the case of a public trust which is deemed to have been 
registered under section 28 or which has been registered under 
this Act before the said date specify the name of the public 
trust against the entries made in respect of — trust in — 
register kept under section 17, and < —— 


(b) in the case of a public trust the application for the — RES 
tion of which was pending on the said date specify the name 
of the public trust at the time of — entries under — 
21 in respect of such public trust in pees ke >t unde 
section 17. 2 weak T 


22C. Registration of particulars of ———— — 
already registered with certain ocem and authorities.—(1) _ | th 
of a public trust— © Jopie D nei Ar anA NG 
| Se which is deemed to — — “registered = 4 
section 28, read a with Schedule — Beye 
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the trustee of such public trust shall within three months from the said 
date send a memorandum in the prescribed form containing the parti- 
culars, including the name and description of the public trust, relating to 
the immovable property of such public trust to the officers specified in 
sub-section (7) of section 18 for the purpose of filing in Book No. I under 
section 89 of the Indian Registration Act, 1908 (XVI of 1908), in its 
application to the State of Maharashtra. 


Such memorandum shall be signed and verified in the prescribed 


manner by the trustee or his agent specially authorised by him in this 
behalf. 


(2) In the case of a public trust deemed to have been registered 
under section 28 read with Schedule AA, the provisions of sub-section (1) 
shall apply with the modification that the said date shall refer to the date 
of the coming into force of the Bombay Public Trusts (Unification and 
Amendment) Act, 1959 (Bom VI of 1960). 


23. Procedure where trust property is situate in several regions or 
sub-regions.—If any part of the property of any public trust is situate 
within the limits of more than one region or sub-region, the Deputy or 
Assistant Charity Commissioner of the region or sub-region within the 
limits of which the public trust is registered, shall forward a copy of the 
entries to the Deputy or Assistant Charity Commissioner in charge of the 
region or sub-region within the limits of which such part of the trust 
property is situate. The Deputy or Assistant Charity Commissioner in 
charge of such region or sub-region shall make an entry in such book as 
— be prescribed for the purpose. A copy of such entry shall also be 
sent by the Deputy or the Assistant Charity Commissioner, as the case 
“may — to the Sub-Registrar appointed under the Indian Registration 

“@ VI of 1908), of the sub-district within the limits of which 
Or — thereof is situate. 
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section (1) shall be final and conclusive ; and upon such determination, 
no Deputy or Assistant Charity Commissioner other than the Deputy or 
Assistant Charity Commissioner specified by the Charity Commissioner 
shall proceed with the inquiry in regard to the public trust under section 
19 or 22, as the case may be. 

26. Entries in register to be made or amended in certain cases.— 
(1) Any Court of competent jurisdiction deciding any question relating 
to any public trust which by or under the provisions of this Act is not 
expressly or impliedly barred from deciding shall cause copy of such 
decision to be sent to the Charity Commissioner and the Charity Commis- 
sioner shall cause the entries in the register kept under section 17 to be 
made or amended in regard to such public trust in accordance with such 
decision. The entries so made or amended shall not be altered except 
in cases where such decision has been varied in appeal or revision by a 
court of competent jurisdiction. Subject to such alterations, the entries 
made or amended shall be final and conclusive. 

(2) Where the Charity Commissioner decides any question in 
relation to any public trust or passes any order in relation thereto, he 
shall also cause the entries in such register to be made or amended in regard 
to such public trust in accordance with the decision so given or order 
passed by him: and thereupon, the provisions of sub-section (1) shall 
apply in relation to entries so made or amended as they apply in relation 
to entries made or amended according to the decision or order of a court. 


oho pease aa] 


28. Public trust previously registered under enactments specified in 
Schedule.—(1) All public trusts registered under the provisions of any of 
the enactments specified in Schedule A, and Schedule AA shall be deemed 
to have been registered under this Act from the date on which this Act 
may be applied to them. The Deputy or Assistant Charity Commissioner 
of the region or sub-region within the limits of which a public trust had 
been registered under any of the said enactments shall issue notice to the 
trustee of such trust for the purpose of recording entries relating to such 
trust in the register kept under section 17 and shall after hearing the 
trustee and making such inquiry as may be prescribed record findings 
with the reasons therefor. Such findings shall be in accordance with the 
entries in the registers already made under the said enactment sabat to 
such changes as may be necessary or expedient. 


(2) Any person aggrieved by any of the findings recorded under sub- 
section (1) may appeal to the Charity Commissioner. 


(Bi The provisions of this Chapter shall, so far as may re! “Apply, to 
the making of entries in the register kept under section 17 pads the entries: 
so made shall be final and conclusive. —— 


28A. Copy of entries relating to Aneng AGA 5 
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sub-registrar.—The Deputy or Assistant Charity Commissioner shall send 
a memorandum in the prescribed form containing entries including the 
entry of the name and description of the public trust, relating to immo- 
vable property of such public trust made by him in the register kept 
under section 17— 


(1) to the sub-registrar of the sub-district appointed under the Indian 
Registration Act 1908 (XVI of 1908), in which such immovable property 
is situate. 

28B. By s.. d] 


29. Public trust created by will—In the case of the public trust 
which is created by a will, the executor of such will shall within one 
month from the date on which the probate of the will is granted or 
within six months from the date of the testator’s death whichever is earlier 
make an application for the registration in the manner provided in 
section 18 and the provisions of this Chapter shall mutatis mutandis apply 
to the registration of such trust : 


Provided that the period prescribed herein for making an application 
for registration may, for sufficient cause, be extended by the Deputy or 
Assistant Charity Commissioner concerned. 


30. Notice of particulars of immovable property entered in regis- 
ter.—Any person acquiring any immovable property belonging to a public 
trust which has been registered under this Chapter or any part of or any 
share or interest in such property of such trust shall be deemed to have 
notice of the relevant particulars relating to such trust entered in the 
registers maintained under section 17 or filed in Book No. I under 
on 89 of the Indian Registration Act, 1908 (XVI of 1908) in its 
jon to the State of Maharashtra. 
ic m—For the purposes of this section, a person shall be 
e notice of any particulars in the registers, — 


en he actually knows the said particulars or when, but for 


tion fre — ea or search which he ought to have 
eglig —— have known them ; 


otice thereof whilst acting on his behalf 
ch — fact of such particulars is material. 


ar to h ar oi sits. (1) No suit to enforce a right on 
blic trus pu: not been registered under this Act 
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CHAPTER V 
BUDGET, ACCOUNTS AND AUDIT 


31A. Trustees of certain trusts to submit budget to Charity Com- 
missioner.—(1) A trustee of a public trust which has an annual income 
exceeding the prescribed amount shall, at least one month before the 
commencement of each accounting year, prepare and submit in such 
form or forms as may be prescribed, a budget showing the probable 
receipts and disbursements of the trust during the following year to the 
Charity Commissioner. 

(2) Every such budget shall make adequate provision for carrying 
out the objects of the trust, and for the maintenance and preservation 
of the trust property. 

32. Maintenance of accounts.—({1) Every trustee of a public trust 
shall keep regular accounts. 

(2) Such accounts shall be kept in such form as may be approved 
by the Charity Commissioner and shall contain such particulars as may 
be prescribed. y 

33. Balancing and auditing of accounts.—{1) The accounts kept 
under section 32 shall be balanced each year on the thirty-first day of 
March or such other day, as may be fixed by the Charity Commissioner. 

(2) The accounts shall be audited annually by a person who is a 
chartered accountant within the meaning of the Chartered Accountants 
Act, 1949 (XX XVIII of 1949), or by such persons as the State Government 
may, subject to any conditions, authorise in this behalf : 


Provided that, no such person is in any way interested in, or 
connected with, the public trust. 


(3) Every auditor acting under sub-section (2) shall have access to 
the accounts and to all books, vouchers, other documents and records in ~ 
the possession of or under the control of the trustee; and it shall be the © 
duty of the trustee to make them available for the use of the auditor. 


(4) Notwithstanding anything contained in the preceding sub- 
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sections— — — 
(a) the Charity Commissioner may direct a special — — fre ei 
accounts of any public trust whenever in his — — 

special audit is necessary. The provisions of sub-s ction a 


and (3) shall, so far as may be applicable, apply to su 
audit. The Charity Commissioner ma — iy 
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34. Auditor’s duty to prepare balance sheet and to report irregu- 
larities etc.—(1) It shall be the duty of every auditor auditing the accounts 
of a public trust under section 33 to prepare a balance sheet and income 
and expenditure account and to forward a copy of the same along with 
a copy of his report to the trustee, and to the Deputy or Assistant Charity 
Commissioner of the region or sub-region or to the Charity Commissioner, 
if the Charity Commissioner requires Him to do so. 


(1A) It shall be the duty of the trustee of a public trust to file a 
copy of the balance sheet and income and expenditure account forwarded 
by the auditor before the Deputy or Assistant Charity Commissioner of 
the region or sub-region or to the Charity Commissioner, if the Charity 
Commissioner requires him to do so. 

(2) The auditor shall in his report specify all cases of irregular, 
illegal or improper expenditure, or failure or omission to recover moneys 
or other property belonging to the public trust or of loss or waste of 
money or other property thereof and state whether such expenditure, 
failure, omission, loss or waste was caused in consequence of breach of 
trust, Or misapplication or any other misconduct on the part of the 
trustees, Or any other person. 


CHAPTER VA 
POWERS AND DUTIES OF, AND RESTRICTIONS ON, 
<- TRUSTEES 


35. Investment of public trust money —{i) Where the trust property 
= consists of money and cannot be applied immediately or at any early date 
of the public trust the trustee shall be bound (notwith- 
kailing gany direction contained in the instrument of the trust) to deposit 

— — — Bank as defined in the Reserve Bank of India 
gs Li ree in the Postal Savings Bank or in a co-operative 
k ed by > State. Government for the purpose or to invest 1t 
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Provided that any interest or dividend received or accruing from 
such investment or deposit on or after the coming into force of the said 
Act or any sum so invested or deposited on the maturity of the said invest- 
ment or deposit shall be applied or invested in the manner prescribed in 
sub-section (1). 


36. Alienation of immovable property of public trust.—(1) Notwith- 
standing anything contained in the instrument of trust— 


(a) no sale, exchange or gift of any immovable property, and 

(6) no lease for a period exceeding ten years in the case of agricul- 
tural land or for a period exceeding three years in the case 
of non-agricultural land or a building, 


belonging to a public trust, shall be valid without the previous sanction 
of the Charity Commissioner. Sanction may be accorded subject to such 
condition as the Charity Commissioner may think fit to impose, regard 
being had to the interest, benefit or protection of the trust ; 


(©) if the Charity Commissioner is satisfied that in the interest of 
any public trust any immovable property thereof should be 
disposed of, he may, on application, authorise any trustee to 
dispose of such property subject to such conditions as he may 
think fit to impose, regard being had to the interest or benefit 
or protection of the trust. 

(2) The Charity Commissioner may revoke the sanction given under — 
clause (a) or clause (b) of sub-section (1) on the ground that such sanction — 
was obtained by fraud or misrepresentation made to him or by concealing 
from the Charity Commissioner, facts material for the purpose of giving 
sanction ; and direct the trustee to take such steps within a periods — 
one hundred and eighty days from the date of revocation (or such further 
period not exceeding in the aggregate one year as the Charity — 
sioner may from time to time determine) as may be specified in in the di 
tion for the recovery of the property. 


(3) No sanction shall be revoked under this section — the 
in whose favour such sanction has been made has been g ven a * 
able opportunity to show cause why the sanction should nott e revo 

(4) If, in the opinion of the Charity Commissioner, ti he trus 
failed to take effective steps within — — — — 
or it is not possible to recover | Ww 
expense, the Charity Gah may ee a 
the trustee and direct him to p pay compensa — 
10 the — i assed — AX = 
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tion and lawful directions which the Charity Commissioner or court may 
issue in respect thereof, and exercise the same care as a man of ordinary 
prudence does when dealing with such affairs, funds or property, if they 
were his own. 

(2) The trustee shall, subject to the provisions of this Act and the 
instrument of trust, be entitled to exercise all the powers incidental to 
the prudent and beneficial management of the trust, and to do all things 
necessary for the due performance of the duties imposed on him. 


G) No trustee shall borrow moneys (whether by way of mortgage or 
otherwise) for the purpose of or on behalf of the trust of which he is a 
trustee, except with the previous sanction of the Charity Commissioner, 
and subject to such conditions and limitations as may be imposed by 
him in the interest or protection of the trust. 


(4) No trustee shall borrow money for his own use from any property 


of the public trust of which he is a trustee : 


Provided that, in the case of a trustee who makes a gift of debentures 
or any deposit in his business or industry the trustee shall not be deemed 
to have borrowed from the trust for his own use. 

36B. Register of movable and immovable properties.—({1) A public 
trust shall prepare and maintain a register of all movable and immov- 
able properties (not being property of a trifling value) of such trust in 
such form or forms giving all such information, as may be prescribed by 
the Charity Commissioner. 

(2) Such register shall show the jewels, gold, silver, precious stones, 
vessels and utensils and all other movable property belonging to the 
ih their description, weight and estimated value. 

SAOS Such register shall be prepared within three months from the 

* piry of the accounting year after the commencement of the Bombay 

3 z: ‘Public Trusts (Amendment) Act, 1970 (Mah. XX 1971). 

Bec (4): — — ‘shall be signed by all the trustees or by any person 

= duly authorised — this behalf after verifying its correctness, and 

shi mac to the auditor for the purpose of auditing if the 

— under the provisions of this Act. Where 

to be audited, the trustees shall file a copy 

d verified, with the eee or Assistant 
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(6) Every year within three months from the date of balancing the 
accounts, the trustee or any person authorised by him shall scrutinize 
such register, and shall bring it up-to-date by showing alterations, omis- - 
sions or additions to the same, and such changes shall be reported to the 
Deputy or Assistant Charity Commissioner in the manner provided in 
section 22. 


CHAPTER VI 
CONTROL 


37. Power of inspection and supervision.—{1) The Charity Commis- 
sioner, the Deputy or Assistant Charity Commissioner or any officer autho- 
rised by the State Government by a general or special order shall have 
power— 

(a) to enter on and inspect or cause to be entered on and inspected 
any property belonging to a public trust; 


(b) to call for and inspect any proceedings of the trustees of any 
public trust, and any book of accounts or document in the 
possession or under the control of the trustees or any person 
connected with the trust ; 


(0) to call for any return, statement, account or report which he 
may think fit from the trustees or any person connected with 
a public trust; 


(d) to get the explanation of the trustee or any person connected 
with the public trust and reduce or cause to be reduced to 
writing any statement made by him : 


Provided that in entering upon any property b E to the FABIE 
trust the officers making the entry shall give reasonable notice to the 
trustee and shall have due regard to the religious practices or usages — 
of the trust. te = 


(2) It shall be the duty of every trustee to afford all ) 
facilities to any officer exercising any of the powers under sub-section I ma 
and the trustees Ór any person connected with the public trust sh 
comply with amy order made or direction issued by such officer ir 


eny? 


of the power conferred upon him by or under sub-section (1 $ 


(3) If on inspection of the affairs of a public — 
is noticed by the Deputy or Assistant Charity Cc mmi sioner or 
authorised under sub-section (l) that there is a loss sik aused to 
trust on account of gross — pean “tru 
misconduct on the part of a trustee or — 
— — —— — Commissior me 
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38. Explanation on report of auditor or on complaint.—On receipt 
of a report of the auditor under section 34 or of a report, if any, made 
by an officer authorized under section 37 or on receipt of a complaint 
in respect of any trust the Deputy or Assistant Charity Commissioncr 
to whom the report is submitted or complaint is made shall require 
the trustee or any other person concerned to submit an explanation 
thereon within such period as he thinks fit. 


39. Report to Charity Commissioner —On considering the report 
referred to in section 38, the accounts or explanation, if any, furnished 
by the trustees or any other person connected with the public trust and 
after holding an inquiry in the prescribed manner, the Deputy or Assis- 
tant Charity Commissioner shall record his findings on the question 
whether or not a trustee or the person connected with the trust has been 
guilty of gross negligence, breach of trust, misappropriation or miscon- 
duct which resulted in loss to the trust, and make a report thereof to 
the Charity Commissioner. 

40. Power of Charity Commissioner to issue orders on report 
received under section 39 or to remand matter etc.—The Charity Com- 
missioner may, after considering the report of the Deputy or Assistant 
Charity Commissioner, giving an opportunity to the person concerned 
and holding such inquiry as he thinks fit, — 

(1) determine— 

(a) the amount of loss caused to a public trust; 
(b) whether such loss was due to any gross negligence, breach of 


= ioe E trust, misapplication or misconduct on the part of any person ; 
— ĝi. as (© whether any of the trustees, or any person connected with the 
—— Wi public. trust was responsible for such loss ; 















_ (d) the amount which any"of the trustees or any person connected 
= with the public trust is liable to apply to the public trust 
‘>. for sadi loss, Or; 
rer aane i the matter for further inquiry to the officer who made 
———— other officer as he thinks fit or for reasons to be 
— — the matter or may drop the matter if a 
— a decree for a direction for taking accounts 


>.— (D). ‘If the Charity —— decides 
he trust is liable to pay to the public 
‘to the — the Charity Commissioner 


be sı on the ‘person. 
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provisions of this Act, the Charity Commissioner may from time to time 
issue directions to any trustee of a public trust or any person connected 
therewith, to ensure that the trust is properly administered, and the income 
thereof is properly accounted for or duly appropriated and applied to the 
objects and for the purposes of the trust; and the Charity Commissioner 
may also give directions to the trustees or such person if he finds that any 
property of the trust is in danger of being wasted, damaged, alienated or 
wrongfully sold, removed or disposed of. 


(2) It shall be the duty of every trustee or of such person to comply 
with the directions issued under sub-section (1). 


41B. Power to institute inquiries —{1) On receipt of a complaint in 
writing from any person having interest in respect of any public trust or 
suo motu the Charity Commissioner or Deputy or Assistant Charity Com- 
missioner may institute an inquiry with regard to charities, or a particular 
charity or class of charities either generally, or for particular purposes. 


(2) The officers aforesaid may either hold the inquiry themselves, or 
entrust such inquiry to the officer authorised under sub-section (1) of 
section 37. 


(3) For the purpose of any such inquiry, the officer holding the 
inquiry may, by notice, require any person to attend at a specified time 
and place and give evidence or produce documents in his custody or 
control which relate to any matter in question at the inquiry- 


(4) For the purpose of any such inquiry, evidence may be taken on 
oath and the person holding the inquiry may for that purpose administer 
an oath under the Indian Oaths Act, 1873 (10 of 1873) or may instead of 
administering an oath, on solemn affirmation require the person to make 
and subscribe a declaration of the truth of the matters about which he 
is examined. ; 

(5) The necessary expenses of any person of his attendance to give 


evidence or produce documents for the purpose of the inquiry shail be 
paid in the manner prescribed. — 


(6) After the completion of the inquiry, the person holding — — = 
inquiry (not being the Charity Commissioner) shall submit his 1 P > 
the officer who entrusted such inquiry to him. s 


(7) The Deputy or Assistant Charity Commissioner | 
concerned shall submit his own report or report received 
this section to the Charity Commissioner or he : 
section 38, if necessary, or send a copy of the r 
Commissioner with his remarks thereon. The C 12 
if he is satisfied that there is a prima facie 
such steps as are necessary ———— 
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ings of any inquiry.made under this section for such action as he may 


think fit. 


41C. Persons (other than Public trusts) collecting moneys etc., for 
religious or charitable purpose to inform Charity Commissioner of such 
collections forthwith etc. —(|) Any person, (not being a public trust 
1egistered under this Act) collecting any money subscription, donation or 
other property for religious or charitable purpose shall forthwith inform 
the Charity Commissioner in writing of such collection and the purpose 
for which such collection is made. 


(2) On receipt of such information, the Charity Commissioner may, 
on making such inquiry as he deems fit, permit such collection to be 
continued subject to such conditions as he deems fit, or may, after 
recording his reasons in writing in that behalf, direct such person to stop 
making such collection forthwith, and require such person to render an 
account of the collections made by him. 


(3) It shall be the duty of every such person to comply with the 
directions or any order made by the Charity Commissioner under sub- 
section (2). 

41D. Suspension. removal and dismissal of trustees.—(1) The Charity 
Commissioner may, either on application of a trustee or any person 
interested in the trust, or on receipt of a report under Section 41B or 
suo motu may suspend, remove or dismiss any trustee of a public trust, 
if he— 

(a) makes persistent default in the submission of accounts report 

or return; 

6) wilfully disobeys any lawful orders issued by the Charity Com- 
— missioner under the provisions of this Act or rules made there- 
; R under by the State Government ; 
es oO continuously neglects his duty or commits any malfeasance or 

pits nce, or breach of trust in respect of the trust ; 

YA — or deals improperly with the properties of the 
he isa trustee ; or 
in relation to the trust which is inconsis- 
lon as a ‘trustee ; 5 
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(3) Pending disposal of the charges framed against a trustee, the 
Charity Commissioner may place the trustee under suspension. 


(4) Where the Charity Commissioner has made an order suspending, 
removing or dismissing any trustee and such trustee is the sole trustee or 
where there are more than one trustee and the remaining trustees, accord- 
ing to the instrument of trust, cannot function or administer the trust 
without the vacancy being filled, then in that case the Charity Commis- 
sioner shall appoint a fit person to discharge the duties and perform the 
functions of the trust, and such person shall hold office only until a 
trustee is duly appointed according to the provisions of the instrument 
of trust. 


(5) A trustee, aggrieved by an order made under sub-section (1) may, 
within ninety days from the date of communication of the order of sus- 
pension, removal or dismissal, apply to the Court against such order. 


(6) An appeal shall lie to the High Court against the decision of 
the Court under sub-section (5) as if such decision was a decree from 
which an appeal ordinarily lies. 


(7) The order of the Charity Commissioner shall, subject to any 
order of the Court or in appeal, be final. 


41E. Power to act for Protection of Charities—{1) Where it is 
brought to the notice of the Charity Commissioner either by the Deputy 
or Assistant Charity Commissioner through his report or by an applica- 
tion by at least two persons having interest supported by affidavit,— 


(a) that any trust property is in danger of being wasted, damaged 
or improperly alienated by any trustee or any other person, or 
(b) that the trustee or such person threatens, or intends to remove | 
or dispose of that property, SL — 


the Charity Commissioner may by order grant a temporary injunction « or 
make such other order for the PP of staying and prevents the | 








perty, on such terms as to the Harton of injunction, keeping an a 
giving security, production of the property or otherwise „as. 


(2) The Charity Commissioner shall in all such- cases, e 
it appears that the object of granting injunction would > 
— betore granting | an injunction, give aoe . 
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may apply to the Court, which may, after hearing the Charity Commis 
sioner and the party affected, order the property of such person, guilty 
of such disobedience or breach, to be attached, and may also order such 
person to be detained in jail for a term not exceeding six months. No 
attachment under this sub-section shall remain in force for more than 
one year, at the end of which time, if the disobedience or breach con- 
tinués, the property attached may be sold, and out of the proceeds, the 
Court may award such compensation as it thinks fit, and shall pay the 
balance, if any, to the person entitled thereto, and thereupon, the tempo 
rary injunction granted, or any order passed, by the Charity Commissioner, 
under this section, if in force shall stand vacated or as the case may be, 
cancelled. 


(5) A trustee or a person against whom the order of injunction or 
any other order under this section is passed may, within ninety days of 
the date of communication of such order, appeal to the Court against 
such order. 
-- (6) The order of the Court attaching the property of such person 
"Or detaining such person in civil prison shall be a decree appealable to 

_ (7) The order of the Charity Commissioner shall subject to any 
__ order of, the Court or in appeal, be final. 
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ments Act, 1890 (6 of 1890) the Charity Commissioner shall have the 
following powers :— 

(a) power to modify or substitute the scheme for the administra- 
tion of any charitable endowment framed under the Charitable 
Endowments Act, 1890, (6 of 1890), after hearing the State 
Government and the administrator under section 50-A; 

(6) power to exercise powers under section 37; and 

(0 power to change the administrator after hearing and in con- 
sultation with the State Government if the endowment is not 
being properly administered. 

44. [= e . € tij 

45. i ese è —9— J 

46. [ JE AN E LA J 

47. Power of Charity Commissioner to appoint, suspend, re- 
move or discharge trustees and to vest property in new trustees. 
(1) Any person interested in a public trust may apply to the Charity 
Commissioner for the appointment of a new trustee, where there is no 
trustee for such trust or the trust cannot be administered until the 
vacancy is filled, or for the suspension, removal | or discharge of a trustee, 
when a trustee of such trust,— 

(a) disclaims or dies ; 

(b) is for a continuous period of six months absent from India 
without the leave of the Charity Commissioner or the Deputy 
or Assistant Charity Commissioner or the officer authored 
by the State Government in this behalf ; — 

(0 leaves India for the purpose of —— abroad ; — 

(d) is declared an insolvent; Fp po 

(e) desires to be discharged from the mto Sooty 

(f) refuses to act as a trustee ; —— 

(g) becomes in the opinion of the Charity — n 
physically incapable to act in the trust or | ece] 
which is inconsistent with his —— as tra 

f (h) in any of the cases mentioned in 1apter HI 
to administer the trust; or En 
© © is convicted oe — — 
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(3) In appointing a trustee under sub-section (2), the Charity Com- 
missioner shall have regard— 

(a) to the wishes of the author of that trust ; 

(6) to the wishes of the persons, if any, empowered to appoint 
a new trustee ; 

(c) to the question whether the appointment will promote or 
impede the execution of the trust ; 

(d) to the interest of the public or the section of the public who 
have interest in the trust; and 

(e) to the custom and usage of the trust. 


(4) It shall be lawful for the Charity Commissioner upon making 
any order appointing a new trustee under sub-section (2) either by the 
same or by any subsequent order to direct that any property subject to 
the trust shall vest in the person so appointed and thereupon it shall 
so vest. 


- (5) The order of the Charity Commissioner under sub-section (2) 
shall be deemed to be the decree of the Court and an appeal shall lie 
therefrom to the High Court. 
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or two or more persons having an interest in case the suit is under sub- 
clauses (i) to (tii), or one or more such persons in case the suit is under 
sub-clause (iv) having obtained the consent in writing of the Charity 
Commissioner as provided in section 51 may institute a suit whether 
contentious or not in the Court within the local limits of whose juris- 
diction the whole or part of the subject-matter of the trust is situate, to 
obtain a decree for any of the following reliefs :— 

(a) an order for the recovery of the possession of such property 
or proceeds thereof ; 

(b) the removal of any trustee or manager ; 

(c) the appointment of a new trustee or manager ; 

(d) vesting any property in a trustee ; 

(e) a direction for taking accounts and making certain enquiries ; 

(f) an order directing the trustees or others to pay to the trust the 
loss caused to the same by their breach of trust, negligence, 
misapplication, misconduct or wilful default ; 

(g) a declaration as to what proportion of the trust property or 
of the interest therein shall be allocated to any particular 
object of the trust ; 

(h) a direction to apply the trust property or its income cypres on 
the lines of section 56 if this relief is claimed along with any 
other relief mentioned in this section ; 


(i) a direction authorising the whole or any part of the trust pro- 


perty to be let, sold, mortgaged or exchanged or in any manner i 








alienated on such terms and conditions as the court may deem ae 
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(q) granting any other relief as the nature of the case may require 
which would be a condition precedent to or consequential to 
any of the aforesaid reliefs or is necessary in the interest of the 
trust :; 


Provided that no suit claiming any of the reliefs specified in this 
section shall be instituted in respect of any public trust, except in con- 
formity with the provisions thereof : 


Provided further that, the Charity Commissioner may instead of 
instituting a suit make an application to the Court for a variation or 
alteration in a scheme already settled : 


Provided also that, the provisions of this section and other conse- 
quential provisions shall apply to all public trusts, whether registered o1 
not or exempted from the provisions of this Act under sub-section (4) of 
section I. 


50A. Power of Charity Commissioner to frame, amalgamate or 
modify schemes.—(1) Notwithstanding anything contained in section 50, 
where the Charity Commissioner has reason to believe that, in the interest 
of the proper management or administration of a public trust, a scheme 
should be settled for it, or where two or more persons having interest in 
a public st make an application to him in writing in the prescribed 
manner that, in the interest of the proper management or administration 
of a public trust, a scheme should be settled for it, the Charity Commis- 
sioner may, if, after giving the trustees of such trust due opportunity to 
be heard, he is satisfied that it is necessary or expedient so to do, frame 
a scheme for the management or administration of such public trust. 
_ (2) Where the Charity Commissioner is of opinion that in the 
=> ‘interest of the proper management or administration, two or more public 
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trusts” may be — Dy; framing a common scheme for the same, 
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petent court under section 72, have effect as a scheme settled or altered, 
as the case may be, under a decree of a Court under section 50. 


51. Consent of Charity Commissioner for institution of suit.— 
(1) If the persons having an interest in any public trust intend to file a 
suit of the nature specified in section 50, they shall apply to the Charity 
Commissioner in writing for his consent. If the Charity Commissioner 
after hearing the parties and making such enquiries (if any) as he thinks 
fit is satisfied that there is a prima facie case, he may within a period of 
six months from the date on which the application is made, grant or refuse 
his consent to the institution of such suit. The order of the Charity 
Commissioner refusing his consent shall be in writing and shall state the 
reasons for the refusal. 

(2) If the Charity Commissioner refuses his consent to the institution 
of the suit under sub-section (|) the persons applying for such consent 
may file an appeal to the Maharashtra Revenue Tribunal constituted 
under the Bombay Revenue Tribunal Act, 1957 (Bom XXXI of 1958), in 
the manner provided by this Act. 

(3) In every suit filed by persons having interest in any trust under 
section 50, the Charity Commissioner shall be a necessary party. 

(4) Subject to the decision of the Maharashtra Revenue Tribunal 
in appeal under section 71, the decision of the Charity Commissioner 
under sub-section (1) shall be final and conclusive. 


52. Non-application of sections 92 and 93 of Civil Procedure Code to 
public trusts.—(1) Notwithstanding anything contained in the Code of 
Civil Procedure, 1908 (V of 1908), the provisions of sections 92 and 93 
of the said Code shall not apply to the public trusts : 


(2) If on the date of the application of the Act to any public trust 
any legal proceedings in respect of such trust are pending before any 
Civil Court of competent jurisdiction to which the Advocate General or 
the Collector exercising the powers of the Advocate General is a party, — 
the Charity Commissioner shall be deemed to be substituted in those 
proceedings for the Advocate General or the Collector, as the case may 
be, and such proceedings shall be disposed of by such Court. r — 


(3) Any reference to the Advocate General made in any instrument, — = 
scheme, order or decree of any Civil Court of competent | jurisdiction — 
made or passed, whether before or after the said date, shall Re: paner, 4 — 
as reference to the Charity Commissioner. 


52A. Suit against assignee for valuable considerati 
time.—Notwithstanding anything contained in the Indi 
1908 (IX of 1908), no suit against an assignee for v 
of any immovable property of the public — hi 
or is deemed to have been registered ` 
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account of such property or proceeds, shall be barred by any length of 


time. 


53. Bequest under will for benefit of public trust—(1) Where under 
any will a bequest has been made in favour of a public trust or where 
such bequest itself creates a public trust, it shall be the duty of the 
executor under the will to forward a copy thereof to the Deputy or 
Assistant Charity Commissioner for the region or sub-region where such 
trust may have been, or is required to be, registered. 


_(@) No probate of any such will or letters of administration with 
such will annexed shall be granted by any Court whatsoever unless it is 
satisfied that a copy of such will has been forwarded to the Deputy or 
Assistant Charity Commissioner as provided by sub-section (1). 


54. Dharmada.—{1) Where according to the custom or usage of 
any business or trade or the agreement between the parties relating to 
any transaction any amount is charged to any party to the said transac- 
tion or collected under whatever name, as being intended to be used for 
a charitable or religious purpose the amount so charged or collected (in 
this Act called—“dharmada’) shall vest in the person charging or collect- 
ing the same as a trustee. 


(2) Any person charging or collecting such sums shall within three 

- months from the expiration of the year for which his accounts are 

ordinarily kept submit an account in such form as may be prescribed to 
the Deputy or Assistant Charity Commissioner. 

(3) The Deputy or Assistant Charity Commissioner shall have power 

“to make such inquiry as he thinks fit to verify the correctness of the 

Spr account submitted and may pass order for the disposal of the amount in 






— The provisions of Chapter IV shall not apply to dharmada. 
foe) If upon an application made to him or otherwise 
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(d) in any of the cases mentioned. in sections 10 to 13 or in regard 
to the appropriation of the dharmada sums held in trust under 
section 54 the directions of the court are necessary, 

the Charity Commissioner shall require the trustees to apply within the 
prescribed time for directions to the Court within the local limits of 
whose jurisdiction the whole or part of the subject-matter of the trust is 
situate and the trustees shall comply with such requisition. 

(2) If the trustees fail to make the application as required under 
sub-section (l) or if the Charity Commissioner himself is a trustee or if 
there is no trustee of the public trust, the Charity Commissioner shall 
make an application to the court. 


56. Court’s power to hear application.—(1) On such application 
being made, the Court after hearing the parties and the Charity Commis- 
sioner and making an inquiry shall decide the matter and shall give direc- 
tions. In giving the directions, the court shall, so far as may be expe- 
dient, practicable, desirable necessary or proper in public interest, give 
effect to the original intention of the author of the public trust or the 
object for which the public trust was created. If the Court is of opinion 
that the carrying out of such intention or object is not wholly or partially 
expedient, practicable, desirable necessary or proper in public interest 
the court may direct the property or income of the public trust or any 
portion thereof to be applied cypres to any other charitable or religious 
object. In doing so, it shall be lawful for the court to alter any scheme 
already settled or to vary the terms of any decree or order already passed 
in respect of the public trust or the conditions contained in the instrument 
of the public trust. 

(2) Any decision or order passed by the court under sub-section (1) 
shall be deemed to be a decree of such court and an appeal shall lie 
therefrom to the High Court. 


56A. Powers of trustee to apply for directions.—(1) Save as herein- 
before provided in this Act, any trustee of a public trust may apply to the 
Court, within the local limits of whose jurisdiction the whole or part of 
the subject-matter of the trust is situate, for the opinion, advice or 
direction of the Court on any question affecting the management or, 
administration of the trust property or income thereof and the Court 
sWall give its opinion, advice, or direction, as the case may be, théreon : 


Provided that the Court shall not be bound to give such — 


advice or direction on any question which it considers to be a ——— 
not proper for summary disposal. / 

(2) The Court, on an application under sub-section (1), may give 
its Opinion, advice or direction thereon after giving notice to the cnet 
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(3) A trustee stating in good faith the facts of any matter relating 
to the trust in an application under sub-section (1), and acting upon the 
opinion, advice or direction of the Court given thereon, shall be deemed 
as far as his own responsibility is concerned, to have discharged his 
duty as such trustee in the matter in respect of which the application was 
made. 3 

= (4) No appeal shall lie against any opinion, advice or direction 
given under this section. 

56B. Proceedings involving question affecting public charitable or 
religious purpose.—(1) In any suit or legal proceedings in which any 
question affecting a public religious or charitable purpose is involved, 
the Court shall not proceed to determine such question until after notice 
has been given to the Charity Commissioner. 

(2) If upon the receipt of such notice or otherwise the Charity Com- 
missioner makes any application in that behalf, he shall be added as a 
party at any stage of such suit or proceedings. 


(3) In this section “Court” shall mean any Civil Court of competent 
jurisdiction in the State of Maharashtra. 


CHAPTER VIIA 

SPECIAL PROVISION AS RESPECTS RELIGIOUS AND CHARI- 

TABLE INSTITUTIONS AND ENDOWMENTS WHICH VEST 
— IN, OR THE MANAGEMENT OF WHICH VESTS IN, THE 
— STATE GOVERNMENT 


= 56C. Provisions of Chapter VILA to apply to certain endow- 
a) ments. —W The provisions of this Chapter shall apply to every temple, 
mosque or endowment created for a public religious or charitable purpose 
eerie in this Chapter referred to as “the endowment”), which vests, 
or the management of which vests in, the State Government and 
which— 
— — a: 
é are SHOR has been “registered under the provisions of this Act as, or 


6) is declared by the State Government by notification, in the 
— Official Gazette, after such inquiry as it thinks fit, and after 
sig _ previous publication, to be a public trust. 

yn su ch declaration such endowment shall be deemed to be a regis- 
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such endowments as are registered as or declared to be, public trusts, and 
the State Government may, by like notification and in like manner, add 
to or delete from such list any endowment entered therein. 


56D. Vesting, or transfer of management, of certain endowments.— 
The State Government shall, from such date as it determines, and in 
the manner hereinafter provided, transfer the endowment, or the manage- 
ment thereof to a committee (hereinafter referred to as “committee’) and 
thereupon such endowment together with all the immovable or movable 
property appertaining thereto, or as the case may be, management thereof, 
shall vest in the members of such committee; and the members of the 
committee shall be the trustees of such endowment within the meaning 
and for the purposes of this Act. 


56E. Committees of management.—{1) Notwithstanding anything 
contained in sections 47 and 50 for the purpose of vesting or transferring 
the management of the endowment under the provisions of this Chapter, 
to a committee, the State Government shall, by notification in the 
Official Gazette, appoint (under such name as may be specified in the 
notification) one or more committees for one or more districts as the 
State Government may think fit. 


(2) The committee shall have power to acquire, hold and dispose 
of property, subject to such conditions and restrictions as may be pres- 
cribed, and may sue and be sued in the names of all the members of the 
committee. 


(3) A committee shall consist of not less than five and not more than 
seven members and the members in the case of a religious endowment 
shall, and in any other case may, be appointed from amongst persons 
professing the religion or belonging to the religious denomination (or 
any section thereof), for the purposes of which or for the benefit of whom 
the endowment was founded, or is being administered. The members 
shall be appointed, as far as possible, and in accordance so far as can 
be ascertained with the general wishes of those who are interested in the 
administration, of such endowment. 


56F. Term of office of members of committee.—(1) A member shall 
be appointed to a committee for a period of five years but shall be eligible 
for re-appointment. 

(2) A member may, by writing under his hand addressed to the 
State Government, resign his membership of a committee : 

Provided that such resignation shall not take effect until the resigna- 
tion has been accepted by the State Government. | 

56G. Disqualification of membership.—(1) A person shall be dis- 
qualified for appointment as, or for being, a member of a committee — 
if he— poe - t= 

(a) is a minor; ae — 
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(6) has been convicted by a criminal court of any offence involving 
moral turpitude ; 


(c) is of unsound mind, and is so declared by a competent court ; 

(d) is an undischarged insolvent ; 

(€) has directly or indirectly interest in a lease or any other tran- 
saction relating to the property vesting in the committee ; 

(f) is a paid servant of the committce or has any share or interest 
in a contract for the supply of goods to, or for the execution 
of any works, or the performance of any service, undertaken 
by the committee in respect of the endowment ; 

(g) is found to be guilty of misconduct by the State Government, 

(A) in the case of a religious endowment ceases to profess the reli- 
gion or to belong to the religious denomination for which 
the committee is appointed ; or 

(1) is otherwise unfit. 


(2) If it appears to the State Government that a member has 
incurred any of the disqualifications aforesaid, the State Government may, 
after giving such member an opportunity of showing cause, and after 
considering any such cause shown, remove such person from membership 
and the decision of the State Government shall be final. 

(3) Notwithstanding anything contained in any other law for the 
time being in force, a member of the committee shall not be disqualified 
from being chosen as and for being a member of, the Maharashtra 
Legislative Assembly or the Maharashtra Legislative Council or any 
local authority by reason only of the fact that he is a member of such 
committee. 

56H. Power of Government to appoint new member.—The State 
Government may appoint a new member when a member of a committee 


(a) resigns or dies ; 





(b) is for a continuous period of six months absent from India 
without leave of the Charity Commissioner ; 


ee re (0 leaves India for the purpose of residing abroad ; 
_ (da) desires to be discharged ; 

(e) refuses to act; or 

‘is removed by the State Government. 


a Chairman and treasurer of committee .—(1) The State Govern- 
T ; amongst the members of a committee appoint a chairman 
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and allowances from the Management Fund constituted under section 
56QQ and in such manner as may be prescribed. 

56J. Meeting of and procedure for committee.—The committee 
shall meet at such intervals and follow such procedure in exercising its 
powers and discharging its duties and functions as may be prescribed ; 
but the day-to-day proceedings and routine business shall be despatched 
im accordance with regulations made by it, and approved by the State 
Government. 

56K. Power of committee to appoint sub-committees.—A committee 
may by resolution appoint such sub-committees as it may think fit, and 
may delegate to them such powers and duties as it specifies in the resolu- 
tion; and a committee or sub-committee may associate with itself, 
generally or for any particular purpose, in such manner as may be deter- 
mined by regulations, any person who is not a member, but whose 
assistance or advice it may desire; and the person associated as aforesaid 
shall have the right to take part in the discussions of the committee or 
sub-committee, relevant to that purpose, but shall not have the right to 
vote at any meeting thereof. 

56L. Secretary and other officers of committee.—(1) The State 
Government may appoint a Secretary to the Committee. 

(2) The committee may appoint such officers (other than the 
Secretary) and servants as it thinks necessary for the efficient performance 
of the duties and functions of the committee under this Act : 

Provided that no officer or servant who is paid or is to be paid a salary 
of over one hundred rupees per mensem shall be appointed by a 
committee without the previous approval of the State Government. 


56M. Terms and conditions of service of Secretary and other 
servants.—(1) The Secretary, officers and servants shall be appointed on 
such terms and conditions as to service as may be prescribed by rules or, 
as the case may be, by regulations made by the committee. 


(2) The salary and allowances of the Secretary, officers and servants 
of a committee shall be paid out of the Management Fund. 


56N. General duties of committee.—({1) Subject to the general and 
special orders of the State Government, it shall be the general duty of a 
committee to manage and administer the affiairs of the endowment which 
vests in, or the management of which vests in it. It shall be the duty 
of a committee to so exercise the powers conferred and discharge the 
duties and functions imposed upon it, by or under this Act or under any 
instrument of trust, or a scheme, for the time being in force relating to 
such endowment as to ensure that such endowment is properly main- - 


tained, controlled and administered and the income thereof is duly applied = 


to the object and purposes fot which it was created, -intended or to be 
administered. —— 
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(2) In particular but without prejudice to the generality of the 
foregoing provision, a committee shall— 


(a) maintain a record containing information relating to the 
origin, income, object and the beneficiaries of every such 
endowment ; 

(6) prepare a budget estimating its income and expenditure ; 

(c) make regular payment of salaries and allowances and other 
sums payable to the Secretary, officers and servants of a com- 
mittee from the Management Fund ; 

(d) keep separate accounts for each such endowment ; 

(e) ensure that the income and property of the endowment are 
applied to the objects and for the purposes for which such 
endowment was created, intended or is to be administered ; 

(f) take measures for the recovery of lost properties of any such 
endowment ; 


(g) imstitute and defend any suits and proceedings in a court of 
law relating to such endowment ; 


(k) supply such returns, statistics, accounts and other information 
with respect to such endowment as the State Government may 
from time to time require ; 


(i) inspect, or cause the inspection of the properties of such endow- 
ment ; and 


Q) generally do all such acts as may be necessary for the proper 
control, maintenance and administration of such endowment. 


56-0. Act of committee not invalid by reason of vacancy or defect.--— 
No act or proceeding of a committee shall be invalid by reason only of 
the existence of any vacancy amongst its members, or any defect in the 
constitution thereof. 


56P. Power of State Government to issue directions.—The State 
Government may, from time to time, for the betier management or 
administration of any endowment issue directions to a committee. 


56Q. Power of Charity Commissioner to require duties of com- 
mittee to be performed and to direct expenses in respeét thereof to be 
paid from fund of committee, ete.—The Charity Commissioner may, with 
the previous sanction of the State Government, provide for the perfor- 
mance of any duty which a committee is bound to perform under the 
provisions of this Act, or the rules or directions made or given thereunder, 
and may direct that the expenses of the performance of such duty be paid 
by any person who may have from time to time the custody of any fund 
belonging to the committee. If such duty is in connection with any 
pe eow ment the payment shall be made out of the funds belonging to the 
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56QQ. Management Fund.—(1) For each committee there shall be 
constituted a fund to be called the ““Management Fund” which shall vest 
in, and be under the control of, the committee. 


(2) There shall be placed to the credit of every Management 
Fund,— 

(a) save as otherwise provided in sub-section (3) in respect of 
Kolhapur, the total balances (whether in cash, securities or 
in any other form) standing to the credit of any endowment 
held by the State Government immediately before such endow- 
ment or the management thereof is transferred to, and vested 
in, the members of the committee under section 56D ; 


(5) a sum not exeeding ten per cent of gross annual income of 
each endowment transferred to, or under the management of, 
the members of the committee as the committee may, with the 
approval of the State Government, fix in this behalf. In 
fixing such sum regard shall be had to the gross annual income 
of the endowment, the annual expenditure incurred to give 
effect to the objects and purposes for which or for the benefit 
of whom the endowment is founded, created, intended, or is 
being administered, the liability, if any, to which the endow- 
ment is subject, and any other factors which the State Govern- 
ment may either generally or specially specify in the case of 
any endowment or class of endowments ; 


(c) the fees charged for inspection of proceedings of the committee, 
and for copies of records maintained by the committee ; 


(d) any other sum which the State Government may by order 
specify in this behalf. 

(3) The contributions levied known as “Devasthan cess” or by 
whatever name called-on Devasthan inam lands in the former State of 
Kolhapur, and collected in the Devasthan Fund as provided by the 
Sar Subha Vat No. 20, dated 29th September, 1917 and continued to be 
levied and collected in that Fund as aforesaid under the provisions of 
Sar Subha Fahirnama No. 36, dated the 5th November, 1932 shall, on the 
commencement of the Bombay Public Trusts (Amendment) Act, 1963, 
(Mah. VI of 1964), cease to be levied and collected on the Devasthan inam 
lands aforesaid ; and the total balance (whether in cash, securities or in 
any other form) to the credit of the said Devasthan Fund at such 
commencement including the sum accumulated out of the endowments 
in the former State of Kolhapur (such accumulated sum being commonly 
known as the Amanat Fund) shall be placed to the credit of the Manage- 
ment Fund of such committee or committees in the district of Kolhapur 
as may be specified by the State Government in this behalf. — 





(4) The Manne Fund shall, — to ‘the provisions of ou ee 
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Act and subject to any general or special order of the State Government, 
be applied to— 


(i) the payment of honorarium, fees and allowances of the Chair- 
man, treasurer and other members of the committee ; 


(11) the payment of salaries, allowances and other sums payable 
to the secretary, officers and servants of the committee ; 

(iii) the payment of any expenses lawfully incurred by the 
committee in the exercise of its powers and in the performance 
of its duties and function provided by section 56N. 


(5) The custody and investment of the moneys credited to the 
Management Fund and the disbursement and payment therefrom and the 
audit of accounts of the Fund shall be regulated in the prescribed manner. 


56R. “Power to supersede a committee.—(1) If the State Govern- 
ment is of opinion that a committee is unable to perform or has persistently 
made default in the performance of, the duties imposed upon it by or 
under this Act, or has exceeded or abused its powers, the State Govern- 
ment may, by notification in the Official Gazette, supersede the committee 
for such period as may be specified in the notification : 


Provided that, before issuing a notification under this sub-section, the 
State Government shall give a reasonable opportunity to the committee 
to show cause, why it should not be superseded and consider the expla- 
nations and objections, if any, of the committee. 

(2) Upon the publication of a notification under sub-section (1) 
superseding a committee— 


(a) all the members of the committee shall, as from the date of 
supersession, vacate their offices as such members ; 


(b) all the powers, duties and functions which may, by or under 
the provisions of this Act, be exercised or performed by or on 
behalf of the committee, shall, during the period of supersession, 
be exercised and performed by such person or persons as the 
State Government having regard -to the provisions of sub- 
section (1) of section 56G may direct; and 

(c) all property vested in, or the management of which is vested 
in, the committee shall during the period of supersession vest 

in the State Government | 
O On the expiration of the period of supersession specified in the 
notification issued under sub-section (1), the State Government may— 

Ss a A extend the period of supersession for such further period as it 
eee ney consider necessary ; or 
— — the committee in the manner provided in 
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approval of the State Government, make regulations not inconsistent with 
this Act or the rules made thereunder for carrying out its functions under 
this Act. 

(2) In particular, but without prejudice to the generality of the 
foregoing provision, such regulations may provide for all or any of the 
following matters, namely— 

(i) despatch of day-to-day proceedings and routine business of the 
committee, under section 56] ; 

(ii) the manner in which any person who is not a member of a 
committee, or sub-committee may be associated with such 
committee or sub-committee, as the case may be, under 
section 56K ; 

(iii) terms and conditions of service of the servants of a committee 

under section 56M. 

56T. Non-application of certain provisions of this Act to endow- 
ments.—Except so far as is expressly provided in the provisions of this 
Chapter, nothing in sections 18, 19, 20, 21 47, 50, 59, 66 and 67 shall 
apply to the endowments to which this Chapter applies. 


CHAPTER VIII 
PUBLIC TRUSTS ADMINISTRATION FUND 
57. Public Trusts Administration Fund.—({1) There shall be estab- 


lished a fund to be called the Public Trusts Administration Fund. The 
Fund shall vest in the Charity Commissioner. 


(2) The following sums shall be credited to the said Fund, | 
namely :— 


(a) fee leviable under section 18 ; g 3 < 
(6) contributions made under section 58 : 


(ites 


(©) the amount from the funds or the portion thereof credited = 


under section 61; EEE 
(d) any sum received from a private person ; 


(e) any sum allotted by the pae Goyang — 
— ; and sn r 5 


* 
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contribution at a rate or rates not exceeding five per cent of the gross 
annual income, or as the case may be, of the gross annual collection or 
receipt, on such date, and in such manner, as may be prescribed. 


The contribution prescribed under this section shall— 


(t) in the case of a dharmada, be fixed at a rate or rates on the 
gross annual collection or receipts of the dharmada ; 

(ii) in the case of other public trusts, be fixed at a rate or rates on 
the gross annual income of such public trust. 

Explanation 1.—For the purposes of this sub-section, ‘gross annual 
collection or receipt’ or ‘gross annual income’ does not include any 
donations received by any dharmada or public trust from another dhar- 
mada or public trust registered under this Act. 

Explanation 2.—(a) For the purpose of this sub-section ‘gross annual 
income,’ means gross income from all sources in a year (including all 
donations and offerings) but does not include any payment made or 
anything given with a specific direction that it shall form part of the 


corpus of the public trust, nor include any deductions which the State 
Government may allow by rules : 


Provided that, the interest or income accruing from such payment 

made or thing given in the years following that in which they were given 

. or made shall be taken into account in calculating the gross annual 
‘income. 


m 


iy (6) Where a public trust conducts a business or trade as one of 
its activities, for the purpose of assessing the contribution as respects 
that activity, the net annual profits of such business or trade shall be 
— SANA as the gross annual income of the business or trade. 


ore te) “The State Government may exempt from payment of contribu- 
ot tion public t trusts which are exclusively for the purpose of the advance- 
me ent and abe ation of secular education or exclusively for the purpose 

f medical elief or — treatment of animals, or exclusively for 
: sn ef — — caused by scarcity, drought, flood, fire or 
al: d ma “also exempt from the payment of 

s for ming z part of the gross annual income and 
— the relief of distress caused by scarcity, 


To N 


r other nat tural paniy SIE any question is raised 



















qualify for ption from contribution 
‘ision of the State Government on the 
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such contribution or any part thereof, regard being had to the nature of 
the objects of the class of public trusts, or the smallness of the income 
thereof. 


59. Penalties as recovery of contribution.—(1) If the trustee of a 
public trust (other than the Charity Commissioner) or the person charging 
or collecting dharmada fails to pay the contribution under section 58 
he shall be liable to penalties provided in section 66. 

(2) The Charity Commissioner may also make an order directing 
the bank in which or any person with whom any moneys belonging to 
the public trust are deposited to pay the contribution from such moneys 
as may be standing to the credit of the public trust or may be in the 
hands of such person or may from time to time be recovered from or 
on behalf of the public trust by way of deposit by such bank or person 
and such bank or person shall be bound to obey such order. Every 
payment made pursuant to such order shall be a sufficient discharge to 
such bank or person from all liability to the public trust in respect of 
any sum or sums so paid by it or him out of the moneys belonging to 
the public trust so deposited with the bank or person. 


(3) Any bank or person who has been ordered under sub‘section (2) 
to make the payment may appeal to the State Government and the State 
Government may, after making such inquiry as it thinks fit, confirm, 
modify or cancel such order. 


60. Application of Public Trusts Administration Fund.—(1) The 
Public Trusts Administration Fund shall, subject to the provisions of this 
Act and subject to the general or special order of the State Government, 
be applicable to the payment of charges for expenses incidental to the 
regulation of public trusts and generally for — into effect the 
provisions of this Act. Rete 


(2) The custody and investment of the moneys to be credited to — 
the Pubic Trusts Administration Fund and the disbursement and ‘payment | 
therefrom shall be regulated and made in the prescribed manner. sea 


61. State Government to direct crediting of funds constituted | unc 
Act in Schedule to Public Trusts Administration Fund constituted | 
this Chapter.—On the application of this Act to any puera rust 
of public trusts which may have been registered under : 
specified in Schedule A or Schedule AA the State Governi 
that the Charity Commissioner shall ‘recover any arre 
such Act and that the aor of on — I 

he 
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CHAPTER IX—Assessors 62 to 65. [Deleted by Mah. 22 of 1967 }. 


S CHAPTER X 
OFFENCES AND PENALTIES 


66. Penalty.—Whoever contravenes any provision of any of the 
sections mentioned in the first column of the following table shall, on 
conviction, for each such offence be punished with fine which may extend 
to the amount mentioned in that behalf in the third column of the said 
table. 

Explanation—The entries in the second column of the said table 
headed “Subject” are not intended as the definitions of offences described 
in the sections mentioned in the first column or even as abstracts of those 
sections, but are inserted merely as references to the subject of the sections, 
the numbers of which are given in the first column :— 








TABLE 

= — — — — — — — — — — — — — — — —— — — 
5 - Section Subject Fine which may 
— a be imposed 
e 
SIA Rs. 
— ection 18, sub-section (1) Duty of trustee to make an application 1,000 
— a “and (4) Deputy or Assistant Charity Commis- 
as 2 — l sioner for registration of public trust 
OS Ee, ; within time. 

— 

= — 


stion 18, sub-section (7) Duty of trustee to send memoranda of 200 
ngas TR movable property to certain officers 
ie Wan A ` and authorities within time. 























pos ... Failure to report a change 1,000 

ve ... Failure to make an application Na 500 
7 the time provided for. 

“tior — — — ... Failure to send memoranda within the 100 

Ct ewes re time provided for. 
tion 29 ® 2... +~ ~~... Duty of an executor to apply for the 1,000 
TS Sr aa WES Na registration of a public trust within 

— — the time provided for. 

—— — Duty to keep regular accounts * 1000 

— — Ere REF Failure or omission to invest money in 1,000 

Ste s — public securities. 
Failure to pay contribution under 21,006 


aas * 
ate S — section 58 by a trustee (other than 
att om as the Charity Commissioner) Or Na 
— -~ person — or collecting dhar- nt ak EEA 
ey Tf fe eee > 


i” 
= y — 


— any of the provisions of 
à —— has been provided by 
com] wi Kany, orden passed 
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Commissioner, Joint Charity Commissioner or Deputy or Assistant Charity 
Commissioner shall, on conviction, be punished with fine which may 
extend to Rs. 1,000. s 


CHAPTER XI 


FUNCTIONS OF CHARITY COMMISSIONER, PROCEDURE, 
JURISDICTION AND APPEALS 


68. Duties, functions and powers of Deputy or Assistant Charity 
Commissioner.—For the purposes of this Act, the following shall be the 
duties and functions to be performed and powers to be exercised by the 
Deputy or Assistant Charity Commissioner for the region or sub-region 
for which he is appointed, namely :— 

(a) to keep and maintain such books, entries and other documents 
as may be prescribed under section 17 ; 


(6) to hold an inquiry under section 19 or section 22 for any of 
the purposes mentioned in the said section ; 


(0) to record entries in the register kept under section 17 and to 
make amendments in the said entries or the cancellation of 
the entries under section 22; 


(cc) to send a memorandum under section 28-A ; 

(d) to enter on and inspect any trust property, to call and inspect 
any proceedings of a trustee and to call for any return, state- 
ment, account or report from trustees or any person connected 
with a public trust under section 37 ; y — 

(e} to permit inspection of any statement, notice, intimation, } 
account, audit note or any other document ; — 










(f) ae See 
(g) to exercise such other powers and to perform such omer asai 
and functions as may be prescribed. ng — 
69. Duties, functions and powers of Charity Commissioner — 
purposes of this Act, the following shall be the duties to pee 
formed and powers to be exercised by the Charity Comntil on 
namely :— > 4 sy aik — 
(a) the general superintendence of the administration a ni 
— out the purposes of — Act under Section Tee eee 2 





7s (b) power to entertain é OSE C 
8 of a 20, 220s or — tant Charit 
* a * 
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(4) power to direct a special audit of the accounts of a public 
trust under section 33; 


(€) power to require an auditor to forward to him a copy of a 
balancesheet and income and expenditure account under 
section 34; 

(f) power to permit a trustee to invest money of a public trust 
in any manner other than in public securities under section 35 ; 

(g) power to sanction a sale, mortgage, exchange, gift or lease of 
immovable property belonging to a public trust under 
section 36; 

(fA) power to enter on and inspect any trust property, to call for 

: and inspect any proceedings of a trustee, and to call for any 
return, statement, account or report from trustees or any person 
connected with a public trust under section 37 ; 

(i) power to hold an inquiry in regard to any loss caused to a 
public trust under section 40 and to order a surcharge under 
section 4l ; 


: D power to the Charity Commissioner, to act as the Treasurer 
of Charitable Endowments under the Charitable Endowments 
Act, 1890 (VI of 1890), under section 43 ; 


. — KO) power to act as trustee of a public trust ; 







* Sah — to file a suit under section -50 ; 
REAO TE o A T, 
* Tan gk > power to frame, or modify scheme under section 50A : 


= * ar e ed e 
RR ao ss to give ‘or refuse consent to the institution of a suit 


Sa 
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(2) No appeal shall be maintainable after the expiration of sixty 
days from the recording of the finding or the passing of the order, as the 
case may be. 

(3) The Charity Commissioner may, after hearing the appellant or 
any person appearing on his behalf for reasons to be recorded in writing 
either annul, reverse, modify or confirm the finding or the order appealed 
against or he may direct the Deputy or Assistant Charity Commissioner 
to make further inquiry or to take such additional evidence as he may 
think necessary or he may himself take such additional evidence. 

70A. Charity Commissioner to call for and examine record and 
proceedings before Deputy or Assistant Charity Commissioner.—({1) The 
Charity Commissioner may in any of the cases mentioned in section 70, 
either suo motu or on application call for and examine the record and 
proceedings of such case before any Deputy or Assistant Charity Com- 
missioner for the purpose of satisfying himself as to the correctness of 
any finding or order recorded or passed by the Deputy or Assistant Charity 
Commissioner and may either annul, reverse, modify or confirm the said 
finding or order or may direct the Deputy or Assistant Charity Commis- 
sioner to make further inquiry or take such additional evidence as he 
may think necessary or he may himself take such additional evidence : 


Provided that the Charity Commissioner shall not record or pass any 
orders without giving the party affected thereby an opportunity of being 
heard. 


(2) Nothing in sub-section (1) shall entitle the Charity Commissioner —__ 
to call for and examine the record of any case,— 
(a) during the period in which an appeal under section 70 can lie 


against any finding recorded by the Assistant or DE 
Charity Commissioner in such case, or _ 


(b) in which an order has been passed either in an appeal | Eey 2 
under section 70 or section 7] or on an application: und 


section 72. 


71. Appeal to Maharashtra Revenue Tribunal—(l)_ —— pped 
to the Maharashtra Revenue Tribunal under sub-section- a ecti = 
against the decision of the Charity Commissioner 1 Ke n 
institution of the suit shall be filed within sixty dept rom tl 
decision in such form and shall be accomp — y a ic 

+3 
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72. Application from Charity Commissioner’s decision under sections 
40, 41, 41C and 43 (2) (a) and (c), 50A, 70 or 70A etc.—(1) Any person 
aggrieved by the decision of the Charity Commissioner under sections 40, 
41, 41C and 43(2) (a) and (c), 50A, 70 or 70A or on the questions whether 
a trust exists and whether such trust is a public trust or whether any 
property is the property of such trust may, within sixty days from the 
date of the decision, apply to the court to set aside the said decision. 

(1A) No party to such application shall be entitled to produce 
additional evidence, whether ora! or documentary, before the Court, unless 
the Deputy or Assistant Charity Commissioner or the Charity Commis- 
sioner has refused to admit evidence which ought to have been admitted 
or the Court requires any document to be produced or any witness to be 
examined to enable it to pronounce judgment or for any other substantial 
cause the Court thinks it necessary to allow such additional evidence : 


Provided that whenever additional evidence is allowed to be produced 
by the Court, the Court shall record the reason for its admission. 


(2) The court after taking evidence if any, may confirm, revoke or 
modify the decision or remit the amount of the surcharge and make such 
orders as to costs as it thinks proper in the circumstances. 

(3) Pending the disposal of an application under sub-section (2) all 
proceedings for surcharge shall be stayed if the person aggrieved makes 
out a prima facie case for a stay order. 

(4) An appeal shall lie to the High Court, against the decision of the 
‘court under sub-section (2) as if such decision was a decree from which 
— “an appeal ordinarily lies. 
= Explanation. In this section, the expression “decision” shail include 
Sepia framed or modified under section 50A. 


— — ‘Officers holding inquiries to have powers of civil court.— 
———— under this Act, the officer holding the same shall have 
owes. are no in courts in respect of the following matters 







a i s the attendance of any person and 
ane gati — 
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74. Inquiries to be judicial inquiries—All inquiries and appeals 
under this Act shall be deemed to be judicial proceedings within the mean- 
ing of sections 193, 219 and 228 of the Indian Penal Code (XLV of 1860). 

74A. Charity Commissioner, Joint Charity Commissioner. Deputy 
Charity Commissioner, etc. to be deemed civil court within sections 480 
and 482 of Criminal Procedure Code.—When the State Government so 
directs, the Charity Commissioner, Joint Charity Commissioner or Director 
of Accounts or any Deputy or Assistant Charity Commissioner shall be 
deemed to be a civil court within the meaning of sections 480 and 482 
of the Code of Criminal Procedure, 1898 (V of 1898). 

75. Limitation.—IiIn computing the period of appeal under this 
Chapter, the provisions of sections 4, 5, 12 and 14 of the Indian Limita- 
tion Act, 1908 (IX of 1908), shall apply to the filing of such appeals. 


76. Civil Procedure Code to apply to proceedings before Court 
under this Act.—Save in so far as they may be inconsistent with anything 
contained in this Act, the provisions of the Code of Civil Procedure, 
1908 (V of 1908) shall appy to all proceedings before the court under this 
Act 


77. Recovery of sums due under sections 18, 20. 41, 79A, 79C or 
79CC or rules.—All sums payable under sections 18, 20, 41, 79A, 79C or 
79CC, or under any rule, if not paid, shall notwithstanding anything 
contained in any law be recoverable as an arrear of land revenue. 


CHAPTER XII 
MISCELLANEOUS 


78. Charity Commissioner and other officers to be public servants.— 
The Charity Commissioner, Deputy and Assistant Charity Commissioners, 
the Director and Assistant Director of Accounts, Inspectors and other 
subordinate officers appointed under this Act shall be deemed to be 
public servants within the meaning of section 2] of the Indian Penal 
Code (XLV of 1860). 

79. Decision of property as public trust property—(1) Any question, 
whether or not a trust exists and such trust is a public trust or particular 
property is the property of such trust, shall be decided by the Deputy or 


Assistant Charity Commissioner or the Charity Commissioner in appeal 


as provided by this Act. 
4 
(2) The decision of the Deputy or Assistant Charity Commissioner 
or the Charity Commissioner in appeal, as the case may be, shall, unless 
set aside by the decision of the Court on application or of the High Court 
in appeal be final and conclusive. 


79AA. Power to finalise reconstructed record. —(1) Whenever any — 
record kept in any Public Trusts — “Office is Taken or $ 
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destroyed due to any cause whatsoever and is reconstructed, the Assistant 
or Deputy Charity Commissioner may by notice in the prescribed torm 
pubiisned in the Official Gazette, and also in any newspapers with wide 
circulation in the region concerned, announce the fact of the recons- 
truction of the record, and call upon all persons having interest in the 
public trusts which are entered in such reconstructed record to show 
cause in writing within a period of thirty days from the publication of 
the notice in the official Gazette, why such record should not be treated 
as final and conclusive. A copy of such notice may be sent also to the 
trustees of such public trusts. 

(2) On the expiry of the period of thirty days aforesaid, the Assistant 
or Deputy Charity Commissioner shall, after hearing the trustecs and 
persons having interest, if any, and after duly considering the objections 
and documents produced, if any, and if necessary, after making an inquiry, 
record his findings with the reasons therefor, and either confirm or 
amend the record including any entries therein accordingly. “Lhe record 
so confirmed or amended shall, subject to the provisions of this Act, be 
: final and conclusive, as if such record was made or maintained under 

this Act. 


79A. Recovery of costs and expenses incurred on legal proceedings 
by Charity Commissioner etc.—Ali costs, charges and expenses incurred 
by the Charity Commissioner, or the Deputy or Assistant Charity Commis- 
sioner as a party to, or in connection with, any legal proceedings in respect 
of any pubiic trust shall, notwithstanding anything contained in section 
79B, be payable out of the property or tunds of the public trust, except 
in cases where the liability to pay the same has been laid on any party or 
other person personally and the right to reimbursement under this section 
has been negatived in express terms. 


— 79B. Costs of proceedings before Courts including High Court.— 
“The costs, charges and expenses of and incidental to any suit, appeal ov 
lication to any court including the High Court under this Act shall 

L the discretion of the court, which may, subject to the provisions of 
— pae or any part of such costs, , charges and expenses 










all be i in 7 discretion ihe he shall 
r out of what property or funds 
ses ; are to bet paid. 
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of this Act, the Charity Commissioner or the Deputy or Assistant Charity 
Commissioner is of opinion that the application on which such inquiry 
was commenced was either frivolous or vexatious, the Charity Commissioner, 
the Deputy or as the case may be, Assistant Charity Commissioner, may 
at the request of the person against whom such application was made 
(hereinafter referred to as “the opponent’’) call upon the person making 
the application hereinafter referred to as “the applicant’) to show cause 
why the applicant should not pay compensation to the opponent and if 
the applicant is not present, direct the issue of a summons to him to 
appear and show cause aforesaid. 

(2) If the Deputy or Assistant Charity Commissioner or the Charity 
Commissioner, as the case may be, is satisfied that the application was either 
frivolous or vexatious he may, after recording reasons, order that compen- 
sation to such amount not exceeding five hundred rupees as he may 
determine be paid by the applicant to the opponent. 

(3) An appeal shall lie against an order awarding compensation under 
sub-section (2) if made by the Deputy or Assistant Charity Commissioner 
to the Charity Commissioner and if made by the Charity Commissioner to 
the Maharashtra Revenue Tribunal and the provisions of sections 70 and 
71 shall mutatis mutandis apply to such appeal. 


79D. Court fee to be paid as prescribed by Schedule ‘B’.— 
Notwithstanding anything contained in the Court-fees Act, 1870 (VII of 
1870) the documents described in columns ] and 2 of Schedule B hereto 
shall bear a Court fee stamp of the value specified in column 3 thereof. 


80. Bar of jurisdiction—Save as expressly provided in this Act, no 
Civil Court shall have jurisdiction to decide or deal with any question which 
is by or under this Act to be decided or dealt with by any officer or 
authority under this Act, and in respect of which the decision or order 
of such officer or authority has been made final and conclusive. 


81. Indemnity from suits and proceedings.—No suit, prosecution or 
other proceeding shall be instituted against the State Government or any 
officer or authority in respect of anything in good faith done or purporting 
to be done under this Act. 

82. Trial of offences under this Act—No Court inferior to that of 
a Presidency Magistrate or a Magistrate of the First Class shall try an 
offence punishable under this Act. 


83. Previous sanction of Charity Commissioner necessary for prose- 
cution.—No prosecution for an offence punishable under this Act, shall be 
instituted without the previous sanction of the Charity Commissioner. 

84. Rules.—(1) The State Government may make rules for the purpose 
of carrying into effect the provisions of this Act. 

(2) In particular and without prejudice to the generality of the fore- 
going provision such rules may be made for aus or any of the at faerie 
matters, namely : — — RAS 
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(a) the manner of publishing the notification under sub-section (4) 
of section |l; 

(aa) the qualifications of the Director, and Assistant Directors of 
Accounts appointed under section 6; 

(b) the powers, and functions of the officers other than the Charity 
Commissioner, Deputy and Assistant Charity Commissioners 


appointed under this Act in addition to those provided for in 
this Act ; 


(c) the powers, duties and functions of assessors in addition to those 
provided for in this Act; 


(d) the limits of regions and sub-regions to be prescribed under 
sub-section (1) of section 14; 

(e) the books, indices and registers to be kept and maintained in a 
Public Trusts Registration Office, and the particulars to be 
entered in such books, indices and registers under section 17 ; 


(f) the form in which an application for the registration of a Public 
Trust is to be made and the fee to be paid for the same, the 
other particulars to be entered therein and the manner in which 
an application for such registration to be signed and verified 
and the value and kind of trust property in respect of whicn 
it shall not be necessary to give particulars under section 18 ; 

(g) the manner in which an inquiry has to be made by the Deputy 
or Assistant Charity Commissioner under sections 19 and 39 ; 

(h) the form in which the trustee has to make a report regarding 

— the change under sub-section (1), and the manner of holding 

es — ae ae an inquiry under sub-section (2) of section 22 ; 

* NO the book in which the Deputy or Assistant Charity Commis- 

i sioner shall make an entry under section 23 ; 

: oO ‘the form of memorandum to be sent by trustees and Deputy and 
RESNE —— race BU OTIISSIONELS for ee cation and the manner 
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(n) the form of account to be submitted under sub-section (2), and 
the manner of passing order under sub-section (3) of section 54; 

(0) the time within which trustees may apply to the Court for direc- 
tions under sub-section (1) of section 55 ; 

(0-1) the conditions and restrictions subject to which the committee 
shall deal with property under sub-section (2) of section 56-E; 

(0-2) the honorarium or fees and allowances to be paid to chairman, 
treasurer and members of a committee under subsection (2) of 
section 56-I and the manner in which such honorarium, or 
fees and ailowances shall be paid ; 

(0-3) the interval.at which a committee shall meet and the procedure 
it shall follow under section 56] ; 

(0-4) the terms and conditions as to service on which secretaries and 

> officers of a committee are appointed under section 56M ; 
= (0-5) the manner in which the custody and investment of, and the 
disbursement and payment from the Management Fund and 
the audit of accounts of the Fund shall be regulated under 
section 5600 ; : 
(p) the date on which and the manner in which and the amount i 
of contribution which every public trust shall pay annually | 
under section 58 and the deductions to be allowed under the 
Explanation to sub-section (l), and the manner of obtaining 
the decision of the State Government on whether or not a trust 
falls in any of the exempted class of public trusts under sub- 
section (2) of that section and the manner in which the custody 
and investment of and the disbursement and payment from such | 
fund shall be made under section 60. — 
(s) the other powers, duties and functions to be exercised and | pe 
formed by a Deputy or Assistant Charity Commissioner und. er 
section 68 ; ae — 


7 TONG” 


(t) the other poweri duties and Toae to be exercised a Sey: 













ee the form of appeal and one fen to be paid for fili 

appeal under section 7] ; z 
(v) the custody and investment of the money t 
Public Trusts Administration Fund anda 
payment therefrom ; 
) the form of notice ir 
"sub-section 1) of sec 
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(4) Every rule made under this section shall be laid, as soon as may 
be after it is made before each House of the State Legislature while it is in 
session for a total period of thirty days which may be comprised in one 
session or in two successive sessions, and if before the expiry of the 
session in which it is so laid or the session immediately following both 
Houses agree in making any modification in the rule or both Houses agree 
that the rule should not be made and notify such dicision in the Official 
Gazette, the rule shall from the date of such notification have effect only 
in such modified form or be of no effect, as the case may be ; so however, 
that any such modification or amendment shall be without prejudice to the 
validity or anything previously done or omitted to be done under 
that rule. 

85. Repeal.—(1) The Religious Endowments Act, 1863 (XX of 1863), 
is hereby repealed. 4 

(2) On the date of the application of the provisions of this Act to — 
any public trust or class of public trusts under sub-section (4) of section ] 
(hereafter in this section referred to as the said date) the provisions of the 
Act specified in Schedule A which apply to such trust or class of trusts 
shall cease to apply to such trust or class of trusts. 

(3) Save as otherwise provided in this section such repeal or cessation 
shall not in any way affect— 


— (a) any right, title, interest, obligation or liability already acquired, 
— accrued or incurred before the said date, 
— kás (b) any legal proceedings or remedy in respect of such right, title, 


Ate interest, obligation or liability, or 
=== ( anything duly done or suffered before the said date. 


a a) Notwithstanding anything contained in sub-section (3) all procee- 
— pending before any authority under the Mussalman Wakf Act, 1923 
XLII of 1923) as amended by the Mussalman Wakf (Bombay Amendment) 
, 1935, (Bombay XVIII of 1935 the Bombay Public Trusts Registration 
“(Bombay XXV of 1935) or the Parsi Public Trusts Registration 
1936 (Bombay XXIII of 1936), immediately before the said date shati 
red to the Charity Commissioner and any such proceedings 
be continued and disposed of by the Charity Commissioner or the 
— Assistant t Charity Commissioner as the Charity Commissioner 
ct. In disposing of such proceedings the Charity Commissioner, 
y Charity eae a or the Assistant Charity Commissioner 















“by a Vain Wak —— 
XVIII of 1935), and by the Registrar 
ration Act, 1935 — XXV) 
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(5) All records maintained by the authority or Court under any of the 
Acts referred to in sub-section (4) shall be transferred to the Charity Com- 
missioner or to the Deputy or Assistant Charity Commissioner as the 
Charity Commissioner may direct. 

86. Further repeals and savings consequent on commencement of 
Bombay XXIX of 1950 in other areas of State. —(|) On the commencement 
of this Act in that area of the State to which it is extended by the Bombay 
Public Trusts (Unification and Amendment) Act, 1959 (Bombay VI of 
1960)— 


(1) the Religious Endowments Act, 1863 (XX of 1863), as in force 
in the Saurashtra and Kutch areas of the State, 


(11) the Madhya Pradesh Dharmadaya Funds Act, 1951 (M. P. Act, 
XVIII of 1951) as in force in the Vidarbha Region of the 
State, and 


(iii) any law relating to public trusts to which Chapter VII-A 
applies, to the extent to which it corresponds to the provisions 
of this Act, 


shall stand repealed. 


(2) On the date of application of the provisions of this Act to any 
public trust or class of public trusts under sub-section (4) of section 1 
(hereinafter in this section referred to as the said date), the provisions of 
the Acts specified in Schedule AA which apply to such trust or class of 
trusts shall cease to apply thereto. 


(3) Save as otherwise provided in this section such repeal or cessation 
shall not in any way affect— A 


(a) any thing done or suffered under the laws hereby repealed or — 
ceasing to apply before the said date; — 


(b) any right, title, interest, obligation or liability already — — 
acquired, accrued or incurred before the said date under the ite 
laws hereby repealed or ceasing to apply ; cs F 

(c) any legal proceedings or remedy in respect of such, night, | titte, — 
interest, obligation or liability : * 















Provided that if on the said date, any legal proceeding in: 
any public trust is pending before ‘any court “under 
ment specified in Schedule AA to which the — 

Commissioner, Registrar or any officer of the St 
» VIS ak party, the Charity Commissioner, sh; 
i substiti — — KA a masah for í 
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(M. P. Act XVIII of 1951) shall abate on the repeal of that 
Act under sub-section (1). 

(4) Notwithstanding anything contained in sub-section (3), all pro 
ceedings pending immediately before the said date before any authoritv 
(other than a court) under any enactment specified in Schedule AA shall 
be continued and disposed of by such authority under that enactment as 
if the Bombay Public Trusts (Unification and Amendment) Act, 1959 
(Bombay VI of 1960) had not been passed. 


(5) Notwithstanding the cessation of any enactment specified in 
Schedule AA all arrears of contributions and other sums payable under 
any such enactment shall be recoverable under the provisions of this Act, 
as if they had been recoverable under the provisions of this Act. 

(6) All records maintained by Registrars under the Madhya Pradesh 
Public Trusts Act, 1951 (M. P. Act XXX of 1951), shall be transferred to 
the Charity Commissioner or to the Deputy or Assistant Charity Com- 
missioner as the Charity Commissioner may direct. 

87. Act not to apply to certain wakf to which Act XXIX of 1954 
applies or to Gurudwara governed by Hyderabad Act, XXXVII of 1956.— 
Nothing contained in this Act shall apply to— 

(a) those Wakfs in certain areas of the State to which the provisions 
of the Wakf Act, 1954 (XXIX of 1954), have continued to 
apply ; or 

(6) the Nanded Gurudwara, the administration of which is 

= governed by the Nanded Sikh Gurudwara Sachkhand 
= Shri Hazur Apchalnagar Sahib Act, 1956 (Hyd. Act XXXVII 
= 4 of 1956). 
— 88. Provision of removal of difficulties —TIf any difficulty arises in 
= giving effect to the provisions of this Act, the State Government may by 
=== an order published in the Official Gazette, do anything not inconsistent 
"with the provisions of this Act which appears to it to be necessary or 
= expedient for the purpose of removing the difficulty. 


| SCHEDULE A 
_ (See sections 28, 61 and 85) 
l. The Charitable and Religious Trusts Act, 1920 (XIV of 1920). 


X “The Mussalman Wakf Act 1923 (XLII of 1923), as amended by 
F Bombay Act XVIII of 1935. 


_ Bombay Public Trusts Registration Act, 1935 (Bom. KKV 










—— 


— i Public Trusts Sage Act, 1936 (Bom. XXIII 
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5. The Baroda Public Institutions Act (Baroda Act No. VI of panovat 
1961). 

6. The Religious Endowments Act, 1863 (XX of 1863), as applied 
to the Jamkhandi State in 1890. 

7. The Deosthan Rules, 1912, of the Jamkhandi State as amended 
by Jamkhandi Act, No. 1 of 1948. 

SCHEDULE AA 

l. The Charitable and Religious Trusts Act, 1920 (XIV of 1920), 
in its application to the areas of the State other than the area 
comprised in the pre-Reorganisation State of Bombay. 


2. The Savantwadi Devasthan Act, 1932. 
3. The (Hyderabad) Endowment Regulation, 1349 Fasli. 
4. The Madhya Pradesh Public Trusts Act, 1951 (M. P. Act XXX 
of 1951). 
SCHEDULE B 
Section 7 Description of Documents ; - Value 
1 | 2 3 
18(1) Application for the registration of a public trust Rs. 2 
22(1) Report of any change or proposed change in any 
of the entries recorded in the register kept under 
section 17. : fai oe — BEA 
25(1) Application of any person having interest in 


29 


35 


a public trust to the Charity Commissioner to 
determine which’ of the Deputy or Assistant 
Charity Commissioners shall proceed with an 
inquiry under section 19 or 22 in — to any 
public trusts. — oe. a — 


Application by the executor of Zam — “for the 
registration of a es — — by such 


~ — 


will. A -. a ? * wee 4 — 


Application for permission ot Giani — 
sioner for investing trust | money in an al any other 


manner— e naga — — — 
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Section Description of Documents 
ark 2 
(a) sale, exchange or gift of immovable pro- 
perty— 


(t) where the value of the property invol- 
ved does not exceed Rs. 2,000 
(ii) where the value of the property invol- 
ved exceeds Rs. 2,000 but does not 
exceed Rs. 10,000 
(iii) in any other case 
(b) lease of immovable property— 
(1) where the average annual rent reserved 
does not exceed Rs. 100 
(11) where the average annual rent reserved 
exceeds Rs. 100 but does not exceed 
Rs. 500 — ie 
(tit) in any other case i 
— (c) authorising trustees to dispose of immova- 
— — ble property— 
= ; () where the value of the property invol- 
[== 3. =. ved does mot exceed Rs. 2,000 Ji 
(ii) where value of the property involved 
exceeds Rs. 2,000 but does not exceed 
p- = ee DE — 10,000 —— ae kar 
* — — other case wg EA 


PEA 


— 










ka eel A 


- revocation of sanction given by 
—— under clause (a) or 


wot — 36 * 


2A A 
YU). 


i ) 
JUU 


Valuc 
3 
Ret? 
RS- 5 
Rs. 10 
Rigs: 
Rem +5 
Rs. 10 
RS 2 
San 
Rs. 10 
Rs. 10 
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Section Description of Documents Value 
1 2 SS pe 

41E(1) Application for temporary injunction for the 

purposes specified in section 4] E(1) F Rs. 10 
47(1) Application under sub-section (1) of section 47 Rs. 10 
47(5) Appeal to the High Court ZA — Rs. 10 
50A Application to the Charity Commissioner for | 

framing or modifying scheme be sien Rs. 10 
51(1) Application to the Charity Commissioner for 

consent to file a suit of the nature specified in 

section 50 * KA ae Rs. 10 
55 Application to the Court for directions * Rs. 10 
56A Application for opinion, advice or direction Rs. 12.50 
59(3) Appeal to the State Government against the 


order of the Charity Commissioner for the pay- : 

ment of contribution by a bank or person from 

the money standing to the credit of the public 

trust with such bank or person * * Rs. 10 
7001) Appeal to the Charity Commissioner against the 

finding of Deputy or Assistant Charity Commis- te 

sioner under sections 20, 22 or 28 or order * —— 

under sub-section (3) of section 54. — 


70A Application under section 70A as a Rs. 10° ee 











7104) Appeal to the Maharashtra Revenue Tribunal 
against the decision of the Charity Commissioner 
> refusing consent to the institution of a suit ... | 
720) Application to the court against the decision of a3 — 
the Charity Commissioner under sections 40, 41, _ 
41C, 43(2)(a) and (c) or 70 or on the question | 
whether a trust exists and whether such — is 
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a WAH Section Description of Documents Value 
—— 2 3 

— Application to the Charity Commissioner or 

<2 eee the Deputy or Assistant Charity Commissioner 

=> For copies under the Act — 20 
Any other application or petition presented to. 

e the Charity Commissioner or the Deputy or 

© Assistant Charity Commissioner 


—r — ç e — 





r pà . . - bh s 4 
A Ment s3 s X J 
Naira 
—— — 





APPENDIX 7 
THE BOMBAY PUBLIC TRUSTS RULES, 1951 





In exercise of the powers conferred by section 84 of the Bombay Public 
Trust Act, 1950 (Bom. XXIX of 1950), the Government of Bombay is 
pleased to make the following rules, namely :— 

1. Short title—(1) These rules may be called the Bombay Public 
Trusts Rules, 1951. 

(2) They shall. extend to the whole of the State of Maharashtra. 

2. Mode of previous publication of notification under sub-section (4) 
of section 1.—The draft of a notification under sub-section (4) of section 1 


of the Act shall, in addition to its publication in the Official Gazette, be 
published as follows :— 


(1) If it pertains to the application of the proyisions of the Act to 
any public trust or class of public trusts,— 


(a) in such newspapers as may be determined by the State Govern- K 
ment from time to time, 


(b) by affixing a copy thereof on the notice board at the office of—- — 
(i) the Charity Commissioner, 
(ii) [= * è + i] 
(iii) the Collector in Greater Bombay, and 


(iv) the Mamlatdar or Mahalkari or as the case may be, the * 
Tahsildar in areas outside Greater Bombay. i ; — 
(2) If it pertains to the exemption of any public trust or— class of = = 
public trusts from all or any of the provisions of the Act, subject to: Sia 
conditions, if any, as may be specified in this behalf— = ie . 
(a) in such newspaper or newspapers as may be determined 
‘ State Government for the purpose, _ - 
(b) by affixing a copy thereof on the notice board a 
(i) the Charity commissioner, and am 
(ii) the Deputy and Assistant Charity C 
st: 
3. Definition.—In these rules, unless there 
the ine or context, “Bank” means the Res 


Puen and their limits—T he 


















QUALIFICATION FOR APPOINTMENT OF DIRECTOR OF ACCOUNTS [Ri 4A 


(2) Greater Bombay Region comprising the areas specified in 
Schedule ‘A’ to the Greater Bombay Laws and the Bombay 
High Court (Declaration of Limits) Act, 1945 (Bom. XVII of 
1945), and the district of Kolaba. 
(6) Poona Region comprising the district of Poona, Ahmednagar 
and Sholapur. 
(0 Kolhapur Region comprising the districts of Kolhapur, Sangli, 
Satara and Ratnagiri. 
(d) Nasik Region comprising the districts of Nasik, Jalgaon, Dhulia 
and Thana. 
(e) Aurangabad Region comprising the districts of Aurangabad, 
Bihar Nanded, Parbhani and Osmanabad. 
(f) Nagpur Region comprising the districts of Nagpur, Wardha, 
Bhandara, Chanda and Rajura. 
(9) Akola Region comprising the districts of Akola, Amravati, 
Yeotmal and Buldhana. 
4A. Qualification for appointment of Director of Accounts and 
Assistant Directors of Accounts.—(1) A person to be appointed as the 
Director of Accounts under section 6, shall be one— 
UKG FO (a) who is a Chartered Accountant within the meaning of the 
Chartered Accountants Act, 1949 (XXXVIII of 1949), and 
>r - whose name is entered in the Register maintained under that 
= | Act for a consecutive period of not less than eight years; or 
— — (b) who holds a decree in Commerce of any University in India 
— established by law, or any other University recognised for the 
ts —— purpose, by the State Government at least in the second class 
a 7 with Advance Accountancy and Auditing as special subjects and 
— who has thereafter experience for at least 12 years in any post 








‘involving work of accounts in a Government or local authority 
establishment, or in any firm or company of Chartered Accoun- 
tants, or in any reputed commercial firm ; or 

who is holding or has held for not less than five years the post 
of an Assistant Director of —— in the Maharashtra 


7 A — Waa eak or 





R. 6] BOMBAY PUBLIC TRUSTS RULES, 1951 77945 


whose name is entered in the Register maintained under that 
Act for a consecutive period of not less than three years ; Or 

(b) who holds a degree in Commerce of any University in India 
established by law, or any other University recognised by the 
State Government as aforesaid, at least in a second class with 
Advance Accountancy and Auditing as his special subjects, and 
who has thereafter experience, for noi less than seven years in 
any post involving the work of accounts in a Government or local 
authority establishment, orin any firm or company of Chartered 
Accountants or in any reputed commercial firm ; or 

(c) who has served as an officer of the Maharashtra Finance and 
Accounts Service Class 1 (Junior) for a period of not less than 
two years. 

Explanation.—lf any question arises under the rule whether or not 
a commercial firm is “reputed” the decision oi the State Government 
thereon shali be final. 

5. Maintenance of a Regisiter of Public Trusts.—in every Public 
Trusts Registration Office or Joint Public Trusts Registration Office there 
shall be maintained a Register of Public Trusts in the form of Schedule 
I hereto in respect of public trusts registered or deemed to be registered 
under the Act : 


Provided that the Charity Commissioner may, in the case of any 
Public Trusts Registration Office or Joint Public Trusts Registration 
Office, direct the maintenance of such a register separately for different 
classes of public trusts or areas within the region or sub-region. E 


Di [i ee) y — 


6. Application for registration of a public trust under section is. = 
(1) The application for registration of a public trust, in addition © to Eg 
the particulars specified in_clauses (2) to (vii) of DEN IK of section * 
18, shall contain the following particulars :— — 


(a) Particulars of documents creating the trust. — 

(6) Particulars other than documents about the cecala jan y 
of the trust. — — — 

(© Objects of the trust. ef So So = 

Oi Sources of income of the | trust. 









—sß 








774 MANNER OF INQUIRIES [R. 7 


to the trust property of such value and such kind as may be specified 
by him. 
= (2) Ihe application shall be in the form of Schedule II hereto. 


(3) The application in addition to a copy of the instrument of trust, 
shall be accompanied by a copy of the scheme, if any, in operation in 
regard to the public trust. 


(4) Every person signing the application shall subscribe on solemn 
affirmation before the Deputy or Assistant Charity Commissioner, a 
Justice of the Peace, an Executive Magistrate or a Notary appointed under 
the Notaries Act, 1952 for the State of Maharashtra that the tacts mentioned 
in the said application are true to the best of his information and belief. 


(5) The fee to accompany the application shall be in cash and of the 
following amount :— 


Rs. 
(72) when the value of the property of a public trust does 
not exceed Rs. 2,000. 3 
Gi) when the value of the property of a public trust 
— exceeds Rs. 2,000 but does not exceed Rs. 5,000... 5 
a (iit) when the value of the property of a pubiic trust 
4 ; exceeds Rs. 5,000 but does not exceed Rs. 10,000... 10 
; ; (tv) when the value of the property of a public trust 
— ee exceeds Rs. 10,000 but does not exceed Rs. 25,000... 20 
— g Tie 2 when the value of the property of a public trust 


— — — Rs. 25,000... 25 







— “When on an —— for registration of a public trust made 
ion 18, i it has been decided by the Deputy or Assistant Charity 
mMer or any other competent authority under the provisions of 


th the trust does not exist or that the trust is not a acer 
w — 






nd o Ehe whole of the — or such part of the as 
n excess of the fee pasabis ünder sub-rule (5), as the 
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other inquiry which the Charity Commissioner may direct to be held for 
the purposes of the Act, shall be held, as far as possible, in the Greater 
Bombay Region in accordance with the procedure prescribed for the trial 
of suits under the Presidency Small Cause Courts Act, 1882, and elsewhere — 
uncer the Provincial Small Cause Courts Act, 1887. In any inquiry a 
party may appear in person or by his recognised agent or by a pleader 
duly appointed to act on his behalf : 


Provided that any such appearance shall, if the Deputy or Assistant 
Charity Commissioner so directs, be made by the party in person. 


7A. Public notice before making certain inquiries.—(1) When on 
application or otherwise, any inquiry is to be made for purposes of section 
19, 22, 22A, 28 or 29 as to whether a public trust exists or whether any 
property belongs to a public trust, the Deputy or Assistant Charity Com- 
missioner shall, subject to the provisions of this rule, give public notice 
of such inquiry as provided .in sub-rule (3) by calling upon all persons 
concerned to submit their objections, if any, to him. 


(2) When any such enquiry is initiated on an application, the Deputy 
or Assistant Charity Commissioner shall call upon the applicant to pay 
the estimated cost of giving such public notice within a specified time, 
(regard being had to the mode of issuing such public notice), and failure 
to deposit or pay the estimated or actual cost of the issuing of such notice 
shall amount to contravention of this rule within the meaning of sec- 
tion 67: 


Provided that, the Deputy or Assistant Charity Commissioner may 
exempt the applicant from payment of cost of issuing such public notice, 
if he is satisfied that the applicant is not in a position to bear the cost, 
1egard being had to the capacity of the trust to pay, the financial position 


of the applicant or nature of his interest in the matter : A a 
Provided further that, where the applicant is so exempted from meet: ae =e 

ing or depositing the cost of issuing such public notice or when the Bee = 
cant fails to pay the estimated cost of giving such public notice wit 
a specified time without reasonable cause or when the enquiry to 
made is on his own motion, the Deputy Charity Commissioner ori 
tant Charity Commissioner shall direct the same to be initially me £ 
the Public Trusts Administration Fund, and while passing the final T 
pass appropriate orders as to its reimbursement or otherwise * m t 
deen n | 









property of the trust or any ‘Party to Be — — as he ma 





notice of — inguiry— ; Aen = in ee 
4 — = 
Or —— eee advertisement — one | 
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property involved and the capacity of the trust to bear the cost 
of advertisement in a newspaper, and 
(6) by affixing a copy of such notice on the ‘Notice Board’ of his 
office, and also on some conspicuous part of the property in- 
volved, if any, and 
(€) by issuing a notice tó the person in occupation or possession 
of such property. 
(4) No objection submitted under sub-rule (1) shall ordinarily be 
considered, unless it is submitted within thirty days from the date of 
à publication of the notice which is the last in point of time. 


8. Certificate of Registration—(1) When a public trust is enrolled 
in the Register of Public Trusts a certificate in the following form shall 
be issued to the trustee in token of the registration. Such certificate shall 
be signed by the Deputy or Assistant Charity Commissioner in charge 
of the Public Trusts Registration Office and shall bear the official seal. 


Form of Certificate 
It is hereby certified that the Public Trust described below has this 
day been duly registered under the Bombay Public Trusts Act, 1950 
(Bom. XXIX of 1950), at the Public Trusts Registration Office 


= 
> 


aana en anana 











Na Name of Public Trust...... — BANG NGENE a ANA Sa abahan e aas 
Number in the Register of Public Urusta.: 2. .c5 2.30 —— 
Certificate issued to. Slat — OA ge 3 a 

= ee under Bao ERAN Chir COIS cote. Ta se sae: PAYA an 19 
> — e Siphaturec....).. 1s... rong 
4 iis : Wl oe eee 


any certificate of registration is lost, destroyed or defaced, the 
tant Charity Commissioner may, on an application for 
Sat ae — Site word ee cates being clearly 


c trust when its name is duly changed.— 
— gedi. and the Deputy or arat 


NOT 
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any person, whether a party or witness, a notice to a trustee including 
notice of demand or any other process tor the purposes of an inquiry 
application, appeal or otherwise, under the Act may be served through 
registered post acknowledgement due, or through a process server. 


(1A) The actual amount necessary for service of summons, notice 
or any other process, (such actual amount being determined by a person” 
duly authorized by the Charity Commissioner in this behalf, regard being 
had to the bulk of papers which are required to accompany, the summons, 
notice or other process or, as the case may be, the distance which a process 
server has to travel for serving any such process) shall be deposited by 
the person for whom any such process has been served in the office of the 
Charity Commissioner or Regional or Sub-regional Office from which the 
summons, notice or other process has been served. 


(1B) Summons may be substituted by a letter or letter of request 
where the person to be summoned is, in the opinion of the Charity Com- 
missioner, Deputy Charity Commissioner or Assistant Charity Commis- 
sioner, of a rank entitling him to such a mark of consideration. — 


(iC) The summons, letter, notice or any other process shail, unless 
the contrary is proved, be deemed to have been “duly served on the person | 
if it is sent by registered post and acknowledgement or refusal thereof 
has been received. 


(1D) The process server shall give his report about the service of 
summons, notice or any other process on an affidavit to the Officer issuing 
the summons, notice or other process. 


(2) No summons for the attendance of any witness or notice — — 
trustee including notice of demand or any other process shall be issued gi 
or shall be caused to be issued at the instance of a party to an 
or other proceeding under the Act, unless the party first deposi 
the Charity Commissioner or Deputy or Assistant Charity Co = mis 
as the case may be, such sum as in his opinion is sufficient to 
cost of travelling and other allowances payable to such | 
“Or — on which the process is to be served. 3 















i 


9A. Signing of processes. —All ‘summonses, let a 


summonses and other processes (including notices of 
of a ban may be ER Di an — — 
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Class (ii) will generally include ordinary landholders, clerks, artisans, 
small businessmen and persons of like status. 

Class (tii) will generally include small cultivators, labourers and 
persons of like status. 

(2) Local witnesses shall be paid conveyance a-lowance per day at 
the following rates, namely ;— 


Outside 

In Greater Greaier 

= ; SA : Bombay Bombay 
ga Rs. P. RAP. 
eee Class <I as “a ike IDU 5.00 
Smee te Class. 11 * = Sr 500 3.00 
ee er Glass LIL F — oc 3.00 2.00 


= Glass III witnesses may, at the discretion of the officer hoiding the 
inquiry or other proceedings, be paid in addition a subsistence aliowance 
at the rate prescribed for that class. 

- (3) Outside witnesses shall be paid travelling and subsistence allow- 
— ance as shown below: = 





Subsistence allow- 
ance per diem 


Travelling allowance 



















= — — 











—- 


In Greater) Outside 





— — 








by road by steamer Bumbay Greater 
ae Bombay 
. Beer) Ree. 
Actual expenses |Passage by high- 7.50 5.00 
"| subject to maxi- jest class. 
“mum of 30 paise ; l 
| per kilometer. l 
Passage by middie} 5.00 3.00 


class if there are 
1 salve 3 classes ; by lower 
meter | ‘Glass if only two! 


TA 
À T 
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time occupied both in giving evidence and in performing any work of 
an expert character necessary for the enquiry or other proceeding. 


ili. Manner of recording evidence of witnesses—(1) At any 
inquiry Or other proceeding under the Act as the examination of each 
witness proceeds the Officer holding the inquiry or proceeding shail make 
a Memoiandum in English of the substance of what each witness deposes 
and such memorandum shall be signed by the officer and shail form part 
of the record. 

(2) Where the Officer is unable to make a memorandum as required 
by sub-rule (1), he shali record the reason of his inability and shall cause 
the memorandum to be made in writing trom his dictation. 

(3) Notwithstanding anything contained in the preceding sub-rules, 
it shall be within the discretion of the officer holding an inquiry to record 
or get recorded the verbatum statement of the witness instead of the 
memorandum, and whenever such a statement is recorded, such officer 
shail require the witness to sign the same after it is read over and 
admitted to be correct by him. 


_ (4) It shall be permissible for the officer holding an inquiry to dictate 
in the presence of the parties the deposition or its translation in English 
if in vernacular direcdy on the typewriter when such facility is available. 
If the evidence is given in vernacular, the dictation of translation in 
English shall be in addition to the vernacular deposition. —— 


12. Maintenance of register of findings in certain cases—There 
shall be maintained in every Public Trusts Registration Office or Joint 
Public Trusts Registration Office a register of applications in the form — 
of Schedule II-B hereto, where a Deputy or Assistant Charity Commis- — 
sioner after considering such application has recorded a finding that no | 
trust exists, or that any property alleged in such poe See to be: belong- | — 
ing to the trusts does not belong to it. tat 


13. Changes in the Register of Public Trusts.-—(1) PEN, change or” 
proposed change in any of the particulars recorded in the Register o |S 
Public Trusts shall, under the sub-section (1) of section 225 be re po Orte 
to the Deputy Charity Commissioner or Assistant Charity C Comm: 
by the trustee of the trust concerned in the form of Scie a III AH 
and such report shall be verified in the manner provai 
of Rule 6 — 


(lA) The — a ki — to in ami ah (LA) 6 


shall be in the form of Schedule IIIA ——— 
asa manner — in kk ga ep — 


ak 43 


— are 
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addition or alteration initialled by the Deputy or Assistant Charity 
Commissioner. 


(4) The Deputy or Assistant Charity Commissioner may of his own 
motion correct clerical or accidental mistakes in any of the entries in 
the Register of Public Trusts. 


13A. Manner of verification of applications under section 22B.— 
The application under section 22B shall be verified in the manne: 
prescribed under sub-rule (4) of Rule 6. 


13B. Form and manner of Verification of memorandum under 
section 22C.—The memorandum referred to in section 22C shall be in the 
form of Schedule I-A hereto and shall be verified in the manner provided 
under sub-rule (4) of Rule 6. 


14. Form of boon under section 23.—The Deputy or Assistant Cha- 
rity Commissioner receiving under section 23 copies of entries in regard 
to immovable property situate within his region or sub-region of public 
trusts registered in other regions or sub-regions shall keep an abstract 
of such entries im a book maintained in the torm of Schedule V hereto. 


— 15. Registers of decisions of Charity Commissioner and of courts.— 

— ‘There shall be maintained in the office of the Charity Commissioner 
a register in the form of Schedule VI hereto, of his decisions and of 
_ Courts, relating to public trusts communicated to the Charity Commis- 
sioner under section 26. 


2) Also, ‘there shall be maintained in each Public Trusts Registra- 
Office or Joint Public Trusts Registration Office a register in the 
— * VII hereto, of such decisions forwarded by the Charity 
issio ner for effecting the necessary — in the Register of 


4 


orm oÍ memorandum under section 28A.—The memorandum 
ants 28A shall be in the form of Schedule L-A hereto. 
— « * da ag 


——The budget to be submitted under section 
> trust which has an annual income exceeding 
trust for a public religious purpose and Rs. 10,000 
in the — of Schedule VII-A hereto. 

> regular accounts of all TE pis and movable? 
i nb created on the trust 
natior — on behalf of the public 
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Provided that where the trustees of public trust are entitled to file 
statements in the from of Schedules IXA and IXB hereto, by virtue of any 
exemption granted under clause (b) of sub-section (4) of section 33, the 
accounts may contain particulars which shall facilitate the preparation of 
statements in the aforesaid form of Schedules IKA and IKB. 


(2) The trustee shall get the accounts audited annually in the 
manner prescribed in Rule 19— 
(1) in the case of a public trust having a gross annual income of 
more than Rs. 5,000 by a Chartered Accountant; and 


(it) in the case of a public trust having a gross annual income 
of Rs. 5,000 or less by a Chartered Accountant or a person 
authorised by the State Government under sub-section (2) of 
section 33. 


18. Certain powers for faciliating audit—For the purpose of audit 
under sub-section (2) or sub-section (4) of section 33. the Charity Com- 
missioner, the Deputy or Assistant Charity Commissioner may either of 
his own motion or at the request of the auditor— 


(1) require the production before the auditor, of any book, deed, 
account, voucher or other document or record necessary for the proper 
conduct of the audit; 


(2) require the trustee or any person having the custody or control 
of, or accountable for, any such books, deed, account, voucher or other = 
document or record to appear in person before the auditor ; — 


(3) require the trustee or any such person to give the auditor such — 


information as may be necessary for the aforesaid purpose; F 8 












(4) require the trustee or any person having the custody or control pies 
of, or accountable for, any movable property belonging to the — ah 
produce such property for the inspection of the auditor or to give the 
auditor such information as may be necessary regarding the s 2 

19. Contents of auditor’s report—(1) The report | of an a ud 
ting to accounts audited under sub-section (2) of section 333, 
the following particulars:—-" © = agi — 

5 whether accounts are e regul: y 
iiith- the rovisions of th Act a 






41s * 
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(e) whether a register of movable and immovable properties is 
properly maintained, the changes therein are communicated 
from time to time to the regional office, and the defects and 
inacurracies mentioned in the previous audit report have been 
duly complied with ; 


(f) whether the manager or trustee or any other person required 
by the auditor to appear before him did so and furnished the 
necessary information required by him ; 


(2) whether any property or funds of the trust were applied for 
. any object or purpose other than the object or purpose of 
the trust ; 


(h) the amounts of outstandings for more than one year and the 
amounts written off, if any ; 


(i) whether tenders were invited for repairs or construction involv- 
ing expenditure exceeding Rs. 5,000; 


Q) whether any money of the public trust has been invested con- 
trary to the provisions of section 35; 


(k) alienations, if any, of the immovable property contrary to the 
provisions of section 36 which have come to the notice of 
the auditor ; 


(Dany special matter the auditor may think fit or necessary to 
bring to the notice of the Deputy or Assistant Charity Com- 
missioner ; 









ae i (m) all cases of irregular, illegal or improper expenditure or 
— failure or omission to recover moneys or other property be- 
longing to the public trust or of loss, or waste of money or 
= Other property thereof and whether such expenditure, failure, 

et — omission, loss or waste was caused in consequence of breach 
— — trust or mis-application or any other misconduct on the 
f trustee or gany — person while in the management of 


eh 
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(a) whether the maximum and minimum number of the trustces 1s 
maintained ; f 

(b) whether the meetings are held regularly as provided in such 
instrument ; 


(c) whether the minute book of the proceedings of the meeting is 
maintained ; 


(d) whether any of the trustees has any interest in the investment 
of the trust ; 


(e) whether any of the trustees is a debtor or creditor of the trust; 


(f) whether the irregularities pointed out by the auditors in the 
accounts of the previous year have been duly complied with by 
the trustees during the period of audit. 


20. Fee for special audit.—(1) The fee for special audit under sub- 
section (4) of section 33, shall be fixed by the Charity Commissioner = 
according to the circumstances of each case. 


Provided that in no case shall such fee exceed one per centum to 
the gross annual income of the public trust or be less than Rs. 50. 


Explanation.—For the purposes of this sub-rule the gross annual in- 
come shall include gross income from all sources in a year excluding 
donations given or offerings made with a specific direction that they Sg 
form part of the corpus of the public trust. * 


(2) Before a special audit is directed under sub-section (4) of section em 
33, the Charity Commissioner may require the trustee of the public trust 
concerned or the person moving the Charity Commissioner for such special — 
audit to deposit such amount as would in the opinion of the Charity — 
Commissioner be TEN to meet the cost — — —— 














ministration Fund or be TEE by DE paon — the € 
missioner for such special audit. : yale ag 


SN Time for audit and’ subinistlon Sie — 
section 34.—(1) Unless exempted — under clause > 
(4) of section 33 from reouiring the accounts to be 
shall ESH the accounts audited within: six ——— 


"ASSAS 
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in the form of Schedules IXA and IXB hereto by virtue of any exemption 
granted under clause (b) of sub-section (4) of section 33, they shall file 
such statements with the Deputy or Assistant Charity Commissioner within 
a period of three months from the date of balancing the accounts. 


(1B) Where any trustees are exempted from filing any such state- 
ments of accounts under the provisions of section 33 referred to in the 
last preceding sub-rule, they shall file an affidavit as to the extent of 
their income with the Deputy Charity Commissioner or Assistant Charity 
Commissioner of the Region, within a period of three months from the 
date of balancing the accounts. 


(2) In every Public Trusts Registration Office or Joint Public Trust's 
Registration Office there shall be maintained a register of such audit 
reports received under sub-rule (1) in the form of Schedule X hereto. 


22. Inspection of entries in the Public Trust’s Register and other 
documents.—(1) Subject to the conditions and on payment of the fees 
hereinafter specified, the Charity Commissioner, Deputy or Assistant 
Charity Commissioner shall, on application by any person having interest 
or permitted in this behalf by the Charity Commissioner. Deputy or 
Assistant Charity Commissioner, allow inspection of any entry or portion 
thereof, in the Register of Public Trusts or any statement, notice, intima- 

tion, account, audit report or any other document filed under the Act. 


(2) The application for inspection shall specify the particulars of 
the documents and contain such information as may be necessary for 
identifying documents required for inspection. 


| L. (3) A fee at the rate of one rupee per day shall be charged for the 
=. NG eae ara entry or portion thereof in the Register of Public Trusts 
= or each statement, notice, intimation, account or audit note or other 
t filed under the Act : 


vi led that; the -Charity Commissioner, Deputy or Assistant Charity 

D nay in his discretion, by an order in writing allow, in 

ction of any number of such entries and documents on 
h smaller fee as he may deem proper : a5 Je 

rther that the minimum fee which the Charity Commis- 

sistant Charity Commissioner shall charge, shall be 


as * 


es cipe for every day on which the inspec- 
— 
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or inquiry into the affairs of any public 
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person having interest may direct the trustees of such trust to give ins- 
pection to such person having interest or any person duly authorised by 
him in this behalf of the books of accounts, minute books, other papers 
and documents of the trust in connection with its administration as May 
be necessary for the purpose of such investigation or inquiry on such 
terms as to costs as such officer may deem fit, and also to allow him to 
take out at his own cost notes or copies of such documents. 


23. Grant of copies of entries in the Public Trust’s Register and 
other documents.—(1) On payment of the fees specified hereinafter the 
Charity Commissioner or Deputy or Assistant Charity Commissioner or 
an officer authorised by any of them in this behalf shall, on application 
by any person having interest or any other person permitted by the 
Charity Commissioner or the Deputy or Assistant Charity Commissioner 
or an officer authorised by any of them in this behalf furnish him with 
copies certified if required under his hand of :— 

(a) any entry or portion thereof, in the Register of Public Trusts 
or any statement, notice, intimation, account, audit report or 
any other document filed under the Act; 


(b) proceedings of any inquiry under the Act; 
(c) proceedings of any appeal before the Charity Commissioner ; 
(d) any certificate issued by the Charity Commissioner, Deputy or 
Assistant Charity Commissioner. 
(2) The fee for the supply of copies shall be— 
(a) forty paise for every 100 words or fraction thereof ; 


(6) in the case of certified copies, an additional ten paise for every 
100 words or fraction thereof for comparing ; - 


(c) in the case of a document in a tabular form, twice the above 
rates ; E wak à 
(d4) an additional fee of five paise for every sheet OF foolscap paper — 
used in preparing the copy or copies asked for : 3 NEK 


Provided that, where a copy of any document is required wi Nir 
period of 24 hours but not exceeding 48 hours, there shall be pai 
additional fee stern to 50 per cent of the fee Recents * * 
comparing. PER 
(3) On every copy of the —— of an inquiry ft arnis 
this rule in which an — is an — Act, the officer 
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24. Applications under section 36 for sanction of alienations.— 
(1) Every application for sanction of an alienation shall contain information 
inter alia on the following points— 


(?) whether the instrument of trust contains any directions as to 
alienation of immovable property ; 


(ii) what is the necessity for the proposed alienation ; 


(tit) how the proposed alienation is in the interest of the public 
trust; and 4 

(tv) in the case of a proposed lease, the terms of the past leases, if 
any, such application shall be accompanied, as far as practicable, 
by a valuation report of an expert. 


(2) The Charity Commissioner, before according or refusing sanction, 
may make such inquiry as he may deem necessary. 


(3) Im according sanction, the Charity Commissioner may impose such 
conditions or give such directions as he may deem fit. 


24A. Maintenance of register under section 36B.—A trustee of a 
public trust shall prepare and maintain a register of all movable and im- 
_ movable properties as required by section 36B in the form of Schedule 
— XAA hereto. 


— 25. Manner of holding inquiry under section 30.—If the Deputy or 
— enak Charity Commissioner finds that there is a prima facie case for 
— — under section 39, he shall— 
an (a) fix a date for the inquiry and cause a notice to be served on the 
= trustee or any other person concerned to appear on the date 
g  - fixed ; and 
ae t. on the date fixed for such hearing, or any subsequent dates to 
ewch the hearing may be adjourned, allow them an oppor- 
tunity to represent their case and to adduce evidence, and 
= “any further inguiries as he may consider necessary ; and 
mpletion of the au record his eine and the 
s therefor ; and i 
; that the trustee or any other person has been- mine 
egligence, a breach of trust, misappropriation or mis- 
hich — — in loss to the public trust, — the 
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(6) the name and description and number of the trust and its 
office address, 

(c) the names and addresses of the trustees and managers, 

(4) the objects of the trust, 

(e) the nature of applicant’s interest in the trust, 

(f) the cause of action and the nature of releif sought for in the 
application, 

(g) the list of documents relied on. 

(2) The application shall, as far as possible, be accompanied by a 
copy of all the relevant documents and a certified copy of entries in 
Schedule I in so far as they relate to the public trust. 

(3) The application shall be verified in the manner provided in sub- 
rule (4) of Rule 6. 

(4) There shall be maintained in the office of the Charity Com- 


missioner a register of applications made to the Charity Commissioner 
under sections 41D, 41E and 47 in the form of Schedule XAB hereto. 


26. Application under section 50A(1).—(1) Every application to the 
Charity Commissioner under sub-section (1) of section 50A shall set out 
concisely the material facts about the public trust and shall contain inter 
alia the following particulars, that is to say :— 


(a) names, occupations and addresses of the applicants, 

(b) mame and description of the trust and its office address, 

(c) number of the trust on the Register of Public Trusts, 

(d) approximate value of the trust properties, Š 

(e) approximate annual income of the trust, : 
(f) mames and addresses of the trustees and managers, . 







(g) objects of the trust, z — * sa 

(k) nature of the applicant’s interest in the trust, and : až Es 

(i) a statement explaining how the proposed scheme is necessary 
in the interest of the proper —— or administration = 


oft. 


of the pubic trust. — 


—— 


particulars * 
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(a) Names, occupations and addresses of the applicants ; 

(b) Name and description of the trust and its office address ; 

(©) Number of the trust on the Register or Public Trusts, if regis- 
tered ; 

(d) Approximate value of the trust properties ; 

(e) Approximate annual income of the trust ; 

(f) Names and addresses of the trustees and managers ; 

(g) Objects of the trust; 

(k) Nature of the applicant’s interest in the trust ; 

(O Cause of action and substance of evidence in support of it 
and nature of the relief sought in the proposed suit ; 

(7) List of documents relied on ; 

(k) How the applicants propose to meet the costs of the suit; 

( Particulars of applications, if any, under section 92 of the Civil 
Procedure Code, 1908, or as the case may be, under section 
51 of the Act in regard to the trust made earlier by the appli- 
cants or to their knowledge by other persons, and the result 
thereof. 

(2) The application shall, as far as possible, be accompanied by 
copies of all the relevant documents. 

(3) The Charity Commissioner, after hearing the applicants and 
making such inquiry (if any) as he deems fit, may either summarily 
dismiss the application or grant the consent applied for : 

Provided that no such consent shall be given unless the trustees have 
been given an opportunity of being heard. 

(4) * + +*+ 

(5) In case the Charity Commissioner grants consent to the filing of 
the suit, his consent shall be endorsed on the plaint before the same 
is filed in court. 

(6) There shall be maintained in the office of the Charity Commis- 
sioner a register of applications made to the Charity Commissioner under 
section 51 in the form of Schedule XI hereto. 

28. — +*+. * e 

29. Register of bequests in favour of public trusts under section 53.— 
The Deputy or Assistant Charity Commissioner for every region or sub- 

_ region shall maintain a register in the form of Schedule XII hereto, con- 
= taining particulars of wills of which copies are forwarded to him under 
=. “which beguests have been made in favour of public trust or where such 
— bequests themselves create trusts. 

— Se a ot ana ki accounts under section 54.—(1) The account of 
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dharmada shall be submitted to the Deputy or Assistant Charity commis- 
sioner in the form of a statement in Schedule XIII hereto. 

(2) ‘The Deputy or Assistant Charity Commissioner may, for the pur- 
pose of verifying the correctness of the account, call for the book of 
account of the person charging or collecting the dharmada and, if he thinks 
it mecessary, have them audited by any person whom he may appoint 
in this behalf and direct that the expenses of such audit be paid out 
of such account. 

(3) If the dharmada is intended for a specific charitable or religious 
purpose and is not used or used only in part for such purpose the Deputy 
or Assistant Charity Commissioner may direct that the amount available 
shall be used for such charitable or religious purpose. 

(4) If in any other case, it is necessary in the opinion of the Deputy 
or Assistant Charity Commissioner to obtain the direction of the court 
for the appropriation of the amount under section 55, he shall make a 
report to the Charity Commissioner and may, pending the decision of the 
court, direct that the amount shall be deposited in such manner as he 
thinks fit. 


(5) A register of dharmadas in his region or sub-region shall be 
maintained by the Deputy or Assistant Charity Commissioner in the 
form of Schedule XIV hereto. 


31. Time of applying to the Court under section 55.—The time for 
the trustee to apply to the Court for directions under section 55, shall 
be three months from the date of the receipt of the notice from the Charity 
Commissioner : 


Provided that the Charity Commissioner may, in his discretion, allow 
a longer time or grant extention of time for the purpose. 


31A. Conditions and restrictions subject to which Committee shall 
deal with properties of endowments.—(1) A committee shall hold the 
properties of an endowment which is transferred to it under section 56D 
for the objects of the endowment. 


(2) A committee shall not sell, mortgage or exchange any immovy- 
able property vesting in the members of the committee or lease it out 
(in the case of agricultural land for a period exceeding ten years; and in 
any other case, for a period exceeding three years) or otherwise dispose it 
of unless such sale, mortgage, exchange, lease or disposal,— 

(a) is for the benefit of the endowment or other justifiable cause, 

(b) is duly sanctioned by a resolution of the committee passed in 
that behalf and the description of the property and the reasons 
for sanctioning such disposal of property are stated in the 
resolution, and | r 

(c) is made where necessary, with the previous sanction of the Cha- 
rity Commissioner as required by section AOST > ISAE 
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(3) Where an endowment consists of jewellery, or other movable pro- 
perty of a non-perishable nature exceeding one thousand rupees in value, 
the committee shall not sell, pledge or otherwise dispose it of without 
the previous approval of the Charity Commissioner. 


31B. Honorarium, fees and allowances to members of committee.— 
There shall be paid to each member of the committee including the 
chairman and the treasurer thereof— 


(@) a daily allowance at the rate of Rs. 8 for attending a meeting 
of the committee ; 


(b) a travelling allowance at the rates prescribed in Rule 1 in sec- 
tion | in Appendix XLIIA to the Bombay Civil Services Rules, 
1959, for the journey performed by him to attend such meeting. 


31C. Meetings of Committee and procedure thereat.—(1) The first 
meeting of a committee shall be held on such date, time and place as may 
be fixed by the State Government (being a date which is within thirty 
days from the date on which the appointment of the committee is notified 
by the State Government). 


(2) The committee shall, from time to time, hold its meetings at 
such intervals as it thinks fit; but three months shall not intervene 
Letween its last sitting of the first meeting or of the last mecting and 
the date appointed for its next meeting. 


(3) The chairman shall appoint the date, time and place of every 
ordinary meeting and shall, upon a written request signed by not less than 
‘two members and, within ten days from the receipt of such request, issue a 
notice calling a special meeting. 


(4) Seven clear days’ notice of an ordinary meeting and ten clear 
_ days’ notice of a special meeting specifying the date, time and place 
“at which such Meeting shall be held, and the business to be tran- 
= sacted thereat shall be circulated to the members and pasted up at the 
= office of the committee. Such notice shall, in the case of a special meeting, 
: = — the motion or proposition mentioned in the written reguest made 
for ch meeting. — — 
Every notice, summons or any paper which is required to be 


d, sent — member shall be deemed to have been duly 








od of: shies: months, any two 
: consists of five members and =~ 
of more than five members, 
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ing within ten days of the receipt thereof. If the chairman fails to issue 
a notice as aforesaid, it shall be lawful for the said two or three members, 
as the case may be, to call upon the Secretary to issue a notice of the 
meeting. 

(7) The number of members whose presence shall constitute a quorum 
shall be four if the committee consists of seven members, and three, if 
the committee consists of less than seven members, including the chairman 
in either case. 


(7A) No business shall be transacted at any meeting, unless there is 
a quorum present. If there be no quorum, the meeting shall be adjourned 
to a subsequent date of which ten days’ notice shall be given to all the 
members. No quorum shall be necessary at such adjourned meeting. 

(8) Every meeting shall be presided over by the chairman of the 
committee, or in his absence, by such one of the members present as May 
be chosen by the meeting to be the chairman for.the occasion. 


(9) All questions shall be decided by a majority of the votes of the 
members present and voting, the presiding authority having a second or 
casting vote in all cases of equality of votes. 


(10) Notwithstanding anything contained in sub-rule (4), the chair- 
man may himself place or allow any member to place before the com- 
mittee any matter not included in the agenda, if the chairman is of the 
opinion that such matter requires immediate consideration of the com- 
mittee ; and thereupon the committee shall consider such matter. 

(11) Where the chairman is of the opinion that a decision is required 
to be taken urgently by the committee on any proposition, he shall cause 
the proposition in writing to be circulated to all the members of the 
committee for observations and votes of members. The decisions on any 
proposition so circulated shall be in accordance with the majority of 
votes recorded thereon ; but every such decision shall be placed before 
the next meeting of the committee for its formal ratification. 


(12) It shall be the duty of the Secretary to keep at the disposal of 
the members of the committee all papers connected with the items of 
business shown on the agenda of any meeting. 


(13) The minutes and proceedings of every meeting including decisions 
arrived at under sub-rule (9) shall be drawn up and recorded in writing 
by the Secretary in a book to be kept for the purpose, and the same shall 
be read out at the next meeting and confirmed under the signature of 
the chairman of that meeting. A copy of the said minutes shall be sub- . 
mitted for information to such authority or authorities as the State — 
ment may specify in that behalf. — 33 


31D. Terms and conditions of service of —— w Appoint e 
ment to the post of the Secretary shall be made— |O 


(a) by promotion from amongst the —— m — of Chari me 
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Organisation (that is to say, the Office of the Charity Commis 
sioner and the Public Trusts Registration Offices) preference 
being given to persons with legal qualifications, or 

(6) by transfer of any officer from any Department of the State 
Government, or 

(c) by nomination from amongst candidates, who— 

(i) unless already in the service of the Government of Maha 
rashtra, are not more than 35 years of age : Provided that 
the upper age-limit may be relaxed in the case of can- 
didates having good qualifications or experience, and 

(it) hold at least a degree in Arts, Science, Commerce or Law 
of a recognised university, and 

(ii) are either practising lawyers of not less than two years’ 
standing or have atleast five year’s administrative experience 
in any responsible position in any Government office or 
local authority or in any commercial or industrial orga- 
nisation. 

(2) A person appointed to the post by nomination shall be on pro- 
bation for two years. 


_ (3) A person appointed to the post either by promotion or by nomina- 
tion shall be required to pass such examination in the regional language 
sna in Hindi as may be prescribed by the State Government. 


(4) The post of the Secretary shall be permanent and pensionable. 


— O The Secretary shall be the servant of the State Government and 

— T | draw his "pay, "pension and allowances from the Consolidated Fund 

| tate. There shall be credited every year, out of the Management 

f wa | Public Trusts Administration Fund, all the costs on account 
pi er arapi eee allowances of the Secretary. 


ce to the Secretary shall be regulated 
es, 1959. The chairman of the com- 
t casual leave to the Secretary. Leave 
all anted by the Charity Commissioner on 

comm — e ene be recorded in the 
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required to furnish security of such amount as shall be determined by 
the committee. 

(11) Subject to the provisions of the Act and these rules, the Secre- 
tary shall perform such duties and exercise such powers as may be specified 
in the regulation made by the committee. 


31E. Terms and conditions of service of other officers and servants 
of committee.—(1) Save as otherwise provided in the Act or in these rules 
and subject to the regulations framed by the committee, the conditions 
of service, including leave and allowances of the officer (other than 
Secretary) and servants of the committee shall be the same as those 
prescribed (from time to time) in the Bombay Civil Services Rules, 1959, 
in respect of Government servants of the corresponding rank, and the 
powers conferred, in relation to Government servants on the heads of 
Departments by the said rules shall, in relation to such officers and servants 
of the committee, be exercised by the committee. If for the purposes of 
this rule, any question arises for determining the rank of an officer or 
servant of a committee, the question shall be referred to the State Govern- 
ment through the Charity Commissioner and the decision of the State 
Government thereon shall be final. 


(2) Subject to the approval of the State Government, the committee 
may, from time to time, determine the number of officers and servants to 
be appointed for the eficient performance of the duties and functions of 
the committee and their designations and qualifications for appointment ; 

Provided that no person shall be appointed as an Accountant unless 
be has passed an examination in Accountancy recognised by the State 
Government or possesses the Government Diploma in Accountancy or any 
other qualification declared to be equivalent thereto by the State 
Government. 


(3) Except with the previous sanction of the State Government, no 
person who has been dismissed from the service of the Government or of 
any local authority shall be employed in the service of the committee. 


(4) Any officer or servant of the committee who may be entrusted ae 
with the custody of cash shall be required to furnish security of- such * 
amount as shall be determined by the committee — to the circ as 
tances of each case. —— 


(5) All regulations pertaining to the grant of gratuities t to the 
and servants of the committee and the creation and 
contributory provident fund for their benefit shall, 
provisions of section 56, be approved by the committee (3 
convened for the purpose by a ———— oe n E 
the members present and oungan h.a 










ot 
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by or on behalf of any person interested in the endowments vested in, 
or transferred for management to, any committee, the Secretary May permit 
the person so interested or his agent to imspect proceedings and other 
records of the committee and copies thereof may be supplied to him on 
payment of such reasonable fees and subject to such conditions as may be 
determined by the committee. 


(2) All copies issued under sub-rule (1) shall be certified by the 
secretary in the manner provided in section 76 of the Indian Evidence 
Act, 1872. 


31G. Custody of Management Fund.—(i) All moneys received for 
being placed to the credit of the Management Fund shai be dcposiied 
With the Reserve Bank of India, the State bank ot india or such other 
Scheduied Bank as may be approved by the State Government. 


(2) Ail Government securities vesting in the commitice and coming 
imto its possession shall be lodged by the Secretary as soon as practicable, 
in the Reserve Bank of india or the State Bank of India or any other 
Bank approved by the State Government in this behalf tor saie custody, 
except in amy case in which it may be necessary to retain them temporarily 
for any purpose. 

= =~ 31H. investment of and disbursement and payment irom Manage- 
— ment Fund.—() Ail surplus moneys in excess of tue amount required tor 
$ -= payment ot the amounts determined by the State Government on account 
"Of honorarium, fees and allowances of the chairman, treasurer and other 
“members | of the committee and on account of salaries and allowances and 
= other sums payable to the Secretary, officers and servants of the committee 
J such addı tional amount as may, with the approval ol the State Government, 
necessary for the payment of charges tor expenses incidental to the 

ent of endowments and for other purposes of Chapter VIIA of 
ill be invested— 












— — properties approved by the 
t, ori in Êntut of buildings on lands 
oth — subject to conditions 


a 1 jes of two e or more members 
eka ae — — 
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balance of more than Rs. 500. Any excess above that sum shall forthwith 
be deposited in the Bank. 


31-I. Insurance of buildings.—All buildings constructed, purchased 
or otherwise acquired by a committee for the purposes of the endowment 
shall be insured with an insurance concern approved by the State Govern- 
ment. 


31j. Certain charges to be compulsory——Where any immovable 
property is purchased or othewise acquired or any buildings are cons- 
tructed as aforesaid, such sum as the State Government may direct shall 
be set apart to meet the following charges and expenses in respect of 
such immovable property, namely :— 

(1) land revenue payable to Government, 
(ii) taxes, rates and cesses payable to Government or to any local 
authority, 


(tii) insurance charges, 

(iv) repairs, 

(v) cost of management, 

(vt) sinking or depreciation fund. 


31K. Audit of accounts of Management Fund.—(i) The accounts 
of the Management Fund shall be audited and the securities held by the 
committee shall be verified once in six months and at any other time if the 
Government so directs, by an auditor, of Local Fund Accounts within the — 
meaning of the Bombay Local Audit Act, 1930 or by some officer or 
officers deputed by the Accountant General, Maharashtra State. 

(2) A report after examining the accounts or securities shall Eya — 
all cases of irregular, illegal or improper expenditure or failure to recover — 
money or other property caused by neglect or misconduct and any other — —— 
matter which is considered necessary for inclusion in the report and — 
shali be forwarded to the State Government. — — 


3) The cost of, and incidental to, the audit and examination * the — 
) of i 


= 















amounts mentioned in ART (1) of Rule 31H. 


32. Contribution to the Public Trusts Administration 1 F 
(1) Every public trust other than trusts exempted a ymen F 
bution under sub-section (2) of section 58 shall pay fan to the 
Trusts Administration Fund out of its property c 
at the rate of two per cent, of its gross annual i come, 
- trust is a dharmada, gross annual collection 1 z 
trust shall, during the — e year c 
< , pa y rone io 


AA. 
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(2) The contribution shall be assessed on the basis of the gross 
annual income, or collection or receipts, as the case may be, during the 
previous twelve months ending with the thirty-first day of March or such 
other day in regard to a particular trust or class of trusts as may have 
been fixed by the Charity Commissioner in this behalf under sub-section 
(1) of section 33. 


(3) In calculating the gross annual income of a public trust or where 
the public trust is a dharmada, its gross annual collection or receipts, for 
the purpose of assessing the contribution, the following deductions shall 
be allowed, namely :— 

(2) in the case of a public trust having advancement and propa- 
gation of secular education as one of its purposes, the portion 
of the gross income or collection or receipts spent for that 
purpose ; 

(it) in the case of a public trust having medical relief as one of 
its purposes, the portion of the gross income or collection or 
receipts spent for that purpose ; 

(iia) in the case of a public trust having veterinary treatment of 

animals as one of its purposes, the portion of the gross income 
=- —— Or receipts spent for that purpose ; 

(iit) donations received from other public trusts and dharmadas ; 
ASRS o) expenditure incurred from donations for relief of distress caused 


— i by scarcity draught, flood, fire or other natural calamity ; 
hes 2 6 grants received from Govemment or Local authorities ; 


JU — — 


Ng ui)" allowance for annual repairs at 10 per cent of the estimated 
— na annual rent of buildings belonging to the trust which 
$ are not rented out and yield no income. 


mation. —The estimated gross annual rent shall mean the rateable 













2 


of the —— or, where such rateable value is not 


— if any, for repayment of loans ; 
— — lands used for ste 


| cess, if payable:by the trust ; 
io — tegen ra ES 


— 
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fixed by the Deputy or Assistant Charity Commissioner 
with reference to past expenditure on such maintenance 
or repairs}—if lands are cultivated by the trust. 


Explanation.—Receipts from lands used for agricultural purposes 
when such receipts are in kind shall be valued at their market 
value at the time of receipt ; 


(x) out of income or receipts from lands (including buildings) used 
for non-agricultural purposes— 


(a) assessment cesses and other Government dues and muni- 
cipal and other taxes, payable by the trust ; 


(b) ground rent payable to the superior landlord ; 
(©) insurance premia, if any, in respect of building ; 


(4) allowance for annual repairs at 10 per cent of the gross 
rent of buildings ; 


(e) allowance for cost of collection at 4 per cent of the gross 
rent of buildings let out; 


(xi) out of income or receipts from securities, stocks, shares and 
debentures allowance of one per cent for cost of collection. 


(3A) Nothing contained in sub-rule (3) shall entitle any person to 
claim deduction for the purpose of computing gross income of a public 
trust in respect of any amount on which deduction has been claimed 
already in one form or another. 


(4) If a public trust conducts a business or trade, for the purpose of 
assessing the contribution, the net annual profits of such business or trade 
shall be treated as the gross annual income of the business or trade. —— 

(5) Every auditor auditing the accounts of a public trust under sub- - 
section (2) of section 33, shall annex to the copy of the balance-sheet and — 
income and expenditure account required to be forwarded to the Deputy — 
or Assistant Charity Commissioner under sub-section (1) of section An Sele Ez 
statement of the income of the trust liable to contribution — the m = 
of Schedule IX-C hereto. a — A : ; 


(6) The Government may, having regard to the — H 
of any class of public trusts or the smallness of the in acom et 
notification in the Official Gazette, remit or reduce the 
contribution is to be — — such Class of trusts to 

jon F 
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commencing with the date of the application of the Bombay Public 
Trusts Act, 1950, and ending with the 3lst March next following (or such 
other date as may have been fixed in this behalf by the Charity Commis- 
sioner as aforesaid), shall be in such proportion as the period bears to 
twelve months. 


33. Notice of demand in respect of contribution—({1) When the 
contribution payable by a public trust has been assessed, the Deputy or 
Assistant Charity Commissioner shall issue a notice of demand in the 
form of Schedule XV, or, where the public trust is a dharmada, in the 
form of Schedule XV-A, hereto, to the trustee or manager or the person 
charging or collecting the dharmada as the case may be, specifying the 
amount payable and the date or dates (in case of instalments) by which 
the payment is to be made. 


(2) A trustee or manager objecting to the amount of contribution 
assessed may file an objection before the Deputy or Assistant Charity 
Commissioner stating the grounds of his objection within 30 days of the 
receipt of the notice of demand. No objection shall be entertained unless 
the amount of demand as required by the notice has been first deposited : 


Provided that, such objection may be entertained after the expiry of 
such period if the Deputy or Assistant Charity Commissioner is satisfied 
that there are reasonable grounds for delay in not filing the objection 
in time. 

(3) The Deputy or Assistant Charity Commissioner on receipt of the 
objection shall cause it to be entered in a register to be kept for the 

” purpose in the form of Schedule XVI hereto, and shall after hearing the 
_ trustees or manager for reasons to be recorded in writing, pass such orders 
_ as he may deem fit, subject to the order of the Charity Commissioner 
un _ sub-rule (5) or (6), the order of the Deputy or Assistant Charity 
Ti ao mmis ioner shall be final. 


A ‘trustee or Manager may apply to the Charity Commissioner 
D days from the date of order passed by the Deputy or Assistant 
missioner under sub-rule (3) for revising such order, the 
ha all Il be — in the form of a memorandum signed by the 
r his pleader. The memorandum shall set forth concisely and 
net he s the grounds of objections to the order passed by the 
J —— Commissioner, as the case may be, without 

arration and en — shall be numbered consecu- 

















ow D ` 


jer sub-rule D the Charity 


nt or his pleader, either 
— — Ka 
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demand issued by the Deputy or Assistant Charity Commissioner under 
sub-rule (1) or an order passed by either of those officers under sub-rule (3), 
or any order passed by any of them holding that the trust is not liable to 
pay contribution ; 


Provided that, the Charity Commissioner shall not pass any order 
either assessing or enhancing the amount of contribution assessed by the 
Deputy or Assistant Charity Commissioner without giving the trustee or 
the manager an opportunity of being heard. 


(7) If the Deputy or Assistant Charity Commissioner has reason to 
believe at any time after the notice of demand is issued under sub-rule (1), 
that the amount specified in the notice of demand is underassessed on any 
ground whatsoever, then the Deputy or Assistant Charity Commissioner 
shall cause to be issued a supplementary notice of demand and accordingly, 
the other provisions of this rule shall apply as if the notice were a notice 
issued under sub-rule (1). 


34. Additional powers of Deputy and Assistant Charity Commis - 


sioners.—In addition to the duties and powers enumerated in section 68 
and provided in these rules, the Deputy Charity Commissioner and 


Assistant Charity Commissioner may exercise also the following powers, 


that is to say— 


(1) the power to transfer any proceeding or enquiry from one 
Inspector to another irrespective of his normal jurisdiction ; 
(2) the power to direct any Inspector or any member of the 


subordinate staff to serve processes in urgent cases where notice 
is to be served immediately or notice is to be affixed on any © 


property under Rule 7A. 


35. **... F KE cee | 


36. Additional duties and powers of the Charity ‘Commissioners — — 


In addition to the duties and powers enumerated in section 69, the 
DEGIA Commissioner shall proni duties and exercise po ers set down 


below : —— 
ay the power to calle for. any — or pre races > 
_ Deputy or Assistant Charity Commissioner ; 
= (ïi) the power to stay any proceedings before 
a aaa ODay Commissioner or the execution | 





— 
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(v) to transfer any inquiry from one Inspector to another or assign 
any inquiry to an Inspector. 

37. Manner of filing appeal under section 70 and application under 
section 70A.—(1) Every appeal to the Charity Commissioner against the 
finding or order of a Deputy or Assistant Charity Commissioner and an 
application under section 70A shall be preferred in the form of a memo- 
randum signed by the appellant, or, as the case may be, the applicant or 
his pleader. The memorandum shall set forth, concisely and under 
distinct heads, the grounds of objections to the finding or order appealed 
from or against which an application under section 70A is made without 
any argument or narration, and such grounds shall be numbered 
consecutively. 

(2) Such appeal or application shall be sent to the Charity Commis- 
sioner either by registered post or presented in person or by a pleader and 
shall be accompanied— 


(a) by a certified copy of the finding or order appealed from or 
against which an application under section 70A is made; and 


(b) by as many copies of the memorandum of appeal or applica- 
s tions as are required for service upon the parties whose rights 
— l or interest will be affected by any order that may be passed in 
— 3 such appeal or application. 

Sie 6) ANA, 

6 The Charity Commissioner, after the npea has been heard, shall 
ronounce his decision either at once or on some future day of which due 


N tice shall be given to the parties or their pleaders. In the case of an 
“ap lication, the Charity Commissioner shall deal with it as provided in 




















j There shall be maintained in the Office of the Charity Commis- 
a reg sgister of appeals filed to the Charity Commissioner under 
ction — the form of Schedule XVII hereto. 


Mar ner ‘of filing appeal under section 71—(1) Every appeal to 


e Charity Commissioner refusing consent to the institu- 
al | be preferred in the form of a memorandum signed by 

his pleader and accompanied by a certified copy of the 
| ee Suse tees from. 
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Revenue Tribunal and sent to him by post or presented in person or 
through a pleader. 

39. Forms of requisition to the Collector under section 77.— 
Requisition to the Collector for the recovery of any sum due under 
sections 18, 20, 41, 48, 79A, 79C or 79CC or under any rule and recoverable 
as an arrear of land revenue shall, in the case of a sum recoverable from 
a public trust, be in Form A, and in the case of sum for which any trustee 
or other person is personally liable be in Form B of Schedule XVIII 
hereto. 


39A. Form of notice under section 79AA.—The notice under 
section 79AA shall be in the form of Schedule XVIII-A. 


40. 61. E E E 


62. Custody of the Public Trusts Administration—The Charity 
Commissioner shall deposit with the Reserve Bank of India, the State 
Bank of India or such other scheduled bank as may be approved by the 
State Government all money received by him for being credited to the 
Public Trusts Administration Fund. 


63. Surplus money to be invested and disbursed.—All surplus money 
in excess of the amount required for payment of the amount determined 
by the State Government under section 6B on account of the pay, pension, 
leave and other allowances of the Charity Commissioner, the Joint, 
Deputy and Assistant Charity Commissioners, the Director and Assistant 
Directors of Accounts, the Inspectors and other subordinate officers and 
servants appointed under the Act and such additional amount as pay, 
with the approval of the State Government, be necessary for the payment 
of charges for expenses incidental to the regulation of public trusts and 
for other purposes of the Act, shall be invested and disbursed as provided 
in Rule 64: 


Provided that the monies likely to be required for payments referred 
to in this rule, if such payments are not to be made immediately may also 
be invested by the Charity Commissioner in his discretion in call or fixed 
deposits in the State Bank of India or other Scheduled Banks. 


64. Investment of surplus money.—Such amount as may be approved 
by the State Government shall be invested— 

(1) in public securities, 

(it) in fixed deposits in the State Bank of India and other 
scheduled bank, 

(tit) in the purchase of immovable properties approved by the 
State Government and in construction of buildings on lands 
so purchased or otherwise acquired for the purposes of housing 
the offices, or for providing residential accommodation to the 
officers and servants appointed for the administration of the — 





= Act. — 
— 2: 
* — — 
— `“ $ mees i — — A ani et aS 
ee R J A $ hy 3 i "i $ Kor 4 * he SO + int As hae "AN TAN r é — mht 
—— — NG Ni ay be fs ee ye! Pr ac exact Pee ere in ERY * ae oes J 
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65. Buildings to be insured.—All buildings constructed, purchased 
or otherwise acquired shall be insured with an insurance concern approved 
by the State Government. 


66. Compulsory provision for certain charges.—Where immovable 
"property is purchased or otherwise acguired or buildings are constructed 
“under Rule 64, such sum as the State Government may direct shall be 
set apart to meet the following charges and expenses, namely ; — 

TS (1) land revenue payable to Government, 


(2) taxes, rates and cesses payable to Government or to any local 


cee authority, 


(3) insurance charges, 


— A repairs, 


— — — cost of management, 
z: — © puking or depreciation fund. 
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SCHEDULE II 
[Fide Rule 6] 


To 
Deputy 
The—————Charity Commissioner, 
Assistant 


Siena cones pate Region /Sub-region. 
In the matter of Public Trust sasana a [ 
J.... E A OOO NGA êng a an —— re pees. 
trustee of the abovenamed public trust, hereby apply under section 18 ` 
of the Bombay Public Trusts Act, 1950, for the registration of the said 
public trust. 
2. I submit the following necessary particulars : 
(ai) the designation by which 
the public trust is or shall 
be known (Name of the 
Public Trust). 
(i) Names of the trustees, and 
managers with their add- 
resses. 
(1) Mode of succession to the 
trusteeship and manager- s 
ship. 

(iii) Object of the trust. 

(iv) (a) Particulars of documents wa 
creating the trust (aftach i 
copies). — 

(6) Particulars other than — 
documents about the — 
origin or creation of the = 
trust. 

(v) Particulars of the scheme, if 

any, relating to the trust — 

(attach copy). ae ee 

(vi) Movable property with esti- We eT PATI GAN: 

mated value of each class — — 

of such property. I 

NoTE.—Entries should be made by 
broad description of classes 
of such property, e.g, fur- — 
niture, books, etc., rather | 
than of each individual in nag a, > 
cle. ‘Entry re; i ing cash Ea ses ng 
should be made only if such 
cash forms - art of LA 4 


















gh mae 
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(vii) (a) Details of immovable 
property showing the 
village or town where 
situate, along with C. S. 
Municipal or Survey 
No., area, assessment or 
Judi and description of 
the tenure on which 
held (attach certified 
copies of the entries in 
the record of rights, 
city survey record or 
municipal record rela- 
ting to the  proper- 
ties) : — 

i 
2. 
= 3. 
— (b) Estimated value of — 
immovable property : 
; 1. 
— 2 







CGiii) Sources_of income of the 
on trust. 
J Average gross annual in- 
_ come. 
Average annual expendi- 


‘on en :— 
remuneration to 
and manager. 


unt of average annual 
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SCHEDULE III 
[Vide Rule 13(1)] 


Report or changes that have occurred or are desired in the 
particulars recorded in the Register of Public Trusts 














Registered No. and name of public trutttt Gik a ad aaa ANAA 
Name of change Reasons for the change Remarks, if any 
1 2 3 
Date b aaa Signature and address of reporting trustee 
SCHEDULE IIIA z 


[Vide Rule 13 (1A)) 
Memorandum of change in the immovable property of public trusts 






















— 
Name of Public Trust and its address: Full name and address of the Yi 
trustee or manager...... — 
Registered No. of public CCUSE oc sasana raa eda E EE A eee — 
eggs 5 = — S ee 
= eS * — = S EE 
= os 8 O s Onm — 
Saas == aie = 5 AOA E — 
—— ~ a Vv Was O P = 
o2 Sop 28 = — Hs 
Fa B.S 203 E S ig = oS 
= ecm a4 = 2 v a v 5 E i is D = 3- 
i! 2 3 4 ; € 











y; the abovenamed....,..... 
ee e *22**25222*2*2*2*2*2 ry 


and say that what is stated in the above memorandu: 
of my information and belief. 


Solemnly affirmed AAN S 
aforesaid this. * 
La AN, A ; 


— 


ere man 


y Commissioner 
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sa SCHEDULE 


= (Face sheet) 
a (Vide Rule 16A) 


== Annual Budget for the period.................- 
I. Name and registered address of the trust— 
a II. Trustees (as on record in the Register of Public Trusts}— 
= a) 

= 2) 

-AG GB 

— 

= aS G) 

= hee (6) 

== II Objects of the trust— 

= St ~ GC) 


V. A true copy of the Resolution passed by the Board of Trustecs 
"sanctioning the Budget. 
_ A self-contained scheme for the proposed disbursements on the 
_ object of the trust indicating the total amount required for the 
s 1e years during which the total amount would be 
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here the amount of estimated excess of receipts 
wn in the Budget exceeds 25 per cent, of the 
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SCHEDULE VIII 
[ (Vide Rule 17(1)] 
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Name of the Public Trust....... baat desu eine AG E nna 
Balance Sheet as at........ criti — ó 





FUNDS AND LIABILITIES 


Rs. P. 
Trusts Funds or Corpus— 
Balance as per last balance- 
sheet 
Adjustment during the 
year (give details). 
Other carmarked Funds— 
(Created under the provi- 
sions of the trust-deed 
or scheme or out of the 
income). 
Depreciation Fund = 
Sinking Fund 
Reserve Fund ee 
Any other Fund ve 
Loans (secured or unsecured)— 
From trustees — 
From others a 
Liabilities— 
For expenses oF 
For advances ae 


For rent and other deposits 
For sundry credit balances 


Income and Expenditure Account— 
Balance as per last balance- 
sheet wee 
Less appropriation, if any 
Add/Less: Surplus or 
deficit as per Income and 


Expenditure Account. — J 


BAJANG 


= PROPERTY AND ASSETS 
Rs cP. 
Immovable properties— 
(Suitably classified giving 
mode of valuation). 
Additions or deductions (in- 
cluding those for depre- 
ciation), if any, during 
the year. 
Investments— 
(Suitably classified, giving 
mode of valuation). 
[Furniture and fixtures— 













Balance as per last balance- — 

sheet. — 
Additions or deductions (in- 

cluding those for depre- —— — 

ciations), if any, during — 

the year. = 

_ Loans (secured or unsecured)— = om 

Good /doubtful — 

Loans scholarships ap — 

Other loans ek ain 1. ae 

Advances— = 

To trustees — — 
To employees ... SAN 


To contractor ... 
To lawyers. a 
Tor-otberm ee Sen RA 
Income Outstanding— > 
Rent — CESS 
Interest 
Other income 


ee — 
ee. Port 
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Market value as on the date of the balance-sheet should also be given 
by way of a note. 
Particulars of investments in concerns in which the trustees are interested 
shall be given separately by way of a note. 
In case the accounts are maintained on cash basis, state the income 
outstanding here below :— 
The above balance-sheet to the best. As per our report of even date. 
of my/our belief contains a true 
account of the Funds and Liabilities 
and of the Property and/ Assets of 




















the trust. 
Jo JAR Oe eee Chartered Accountants 
D LEGIT Ue A E EET Auditors 
SCHEDULE IX 
[Vide Rule 17(1)] 
Register IN OP aw «trees — Gara aa 
: Name of the Public Trust............... Ens, Pear nea <li le peas AE aes 
‘Income and Expenditure Account for the year ending............... 
— ANAS Expenditure OF Income - 
— REE: ’ Rs, E- Rs. P- 
= To Expenditure in respect of By Rent— (accrued)* 
ss properties— — | è 
taxes, cesses =) (realised) 
rs and maintenance 
ees Ooo | By Interest (accrued)* 
Dy — of va (realised) 
just- | On securities — ET 
pa. . On loans * = 
ak =~ naga On Bank account * 


ited By Dividend ase oP 

sf By Donations in cash or kind 
= | By grants — set 

| By Income from other sources 
ase O SO She (in details as far as possible) 
ead co math, ii a By Transfers from Reserve ... 
ling his he 3 gi | By Deficit carried over to 
Balance-Sheet. 





BOMBAY PUBLIC TRUSTS RULES, 1951 
Ri- P: 
To Miscellaneous expenses 
To Depreciations 
To Amounts transferred to 
Reserve or Specific funds 
To Expenditure on objects 
of the trust— 
(a) Religious ras 
(6) Educational N 
(c) Medical Relief — 
(d) Relief of poverty — 
(e) Other charitable ob- 
jects ae 
To Surplus carried over to 
Balance Sheet 






Dateeee 


Trustee.. aane eee 














As. per our reporto 
pe _ Chartered A 


in “a 


“egy 
& 
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Strike whichever is not applicable. 
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gs inh 






Rs. P. 
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= - = 
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Total realisations and out- 


~ Income from other property including 





standings 


| securities (if any) 
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SCHEDULE IXC 
(Vide Rule 32) 


Statement of income liable to contribution for the year ending 
Name and Registered No. of public trust 


I. Income as shown in the Income and _ Expen- 
diture Account (Schedule IX). 
II. Items not chargeable to contribution under 
Section 58 and Rule 32 :— 
È 9 (i) Donations received from other Public 
E Trusts and Dharmadas ; 
= (ü) Grants received from Government and 


| Local Authorities ; 
(tit) Interest on Sinking or Depreciation Fund 
— _ (tv) Amount spent for the purpose of secular 
a 


e = education ; 
(v) Amount spent for the purpose of medical 


: — A relief ; 
co 6) Amount spent for the purpose of veteri- 
—— nary treatment of animals; 














Expenditure incurred from donations for 
relief of distress caused by scarcity, 
draught, flood, fire or other natural cala- 
~ omiy; 
Giii) Deductions out of income from lands used 
= for agricultural purposes— 

aCe Land Revenue and Local Fund Cess 
Rent payable to superior landlord 
A os FPS if lands are culti- 


— pie — 
~ 
x 
D 
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4 
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A, 
7.7, 
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SCHEDULE IXC—Contd. 
RsS Ki Rs. P. 
(x) Cost of collection of income or receipts 
from securities, stocks etc. at 1 per cent of 
such income ; 
(xi) Deducations on account of repairs in 
respect of buildings not rented and yield- 
ing no income, at 10 per cent of the esti- 
mated gross annual rent. 


Gross annual income chargeable to contribution. 








“Certified that while claiming deductions admissible under the above ‘ 
Schedule, we have not claimed any amount twice, either wholly or partly, = 
against any of the items mentioned in the Schedule which have the effect 
of double-deduction.” — 
Dated ie e 2 — 

Chartered Accounlants — 
Auditors T a 
Dated Ree aaa 










Trustee 
Trust Address i À 
SCHEDULE X 
[Vide Rule 21(2)] l —— 
Register of Audit Reports ; — 


aha No. and name of pure Exist NE 


— under Date of receipt Names of 
audit of audit report = auditors: 
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PART I1V—Dead Stock and other Movables 





Date and year of Full description Value Remarks 
preparation 
l 2 3 4 








NOTE.— This form should be filled in 
as follows :— 
(i) Firstly, the total at the 





beginning of the year. Signature of the 
(ti) Secondly, increase during trustee in token 
the year, in details. Dated............. of physical veri- 
(it) ‘Thirdly, decrease during | fication or veri- 
the year, in details. fication of title 
(iv) Fourthly, total at the 
end of the year. - 
PART V—Live-stock 7 
Date and year of | Detailed description Value  - ~~ Remarks 
preparation oe 
1 — 3 — 
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SCHEDULE XII 


(Vide Rule 29) 


ra 


in Favour of Public Trusts or Creating Public 
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SCHEDULE XV 
[ Vide Rule 33(1)] 
Form of Notice of Demand 


IN OSS Date, aaa Wee 19 : 


Name and registered number of the public trust....... SEA NA — 
Name of trustee or manager and his dess daa A ANG 


The Public Trust named above has been assessed to pay a contribution 
of Rs. for the year to the Public Trusts Administration 
Fund under Section 58 of the Bombay Trusts Act, 1950. 


You are required to pay the amount at the Public Trusts Registration 
Deputy 
Office or to remit it by postal money order or bank draft to the————————_ 
Assistant | 
Charity Commissionerrss.. sen AERON The 
amount must be paid in the Public Trusts Registration Office, or when 


Deputy - 





sent by postal money order or bank draft, must reach the 
Assistant 
Charity Commissioner within one month of the receipt of this notice 
failing which you will be liable to be treated as a defaulter and dealt © 
with under the provisions of the Act and the rules made thereunder. — = 


In case the contribution assessed exceeds Rs. 200, under sub-rule Og 
of Rule 32, you may pay the amount in two equal instalments the first — 
of which must be paid within one month and the second within four | : 
months of the receipt of this notice. F rnia * — 

Objections, if any, against the assessment must be filed by you befor 
the undersigned either personally or by a duly authorised agent or 
registered post giving reasons for such objections. No such obje 
shall, le be — unless the amount of demand | Ss 






Date.... ene ewww 


— a 
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SCHEDULE XVA 
[ Vide Rule 33(1) ] 
Form of Notice of Demand 


Si | oe Tag ARAN NANG Date 


Name by which the dharmada collection is known.............................. 
Name and address of person in which the collection vests as trustee 


The dharmada named has been assessed to pay a contribution of 
Rs. for the year to the Public Trusts 
Administration Fund under Section 58 of the Bombay Public Trusts 


Act, 1950. 


You are required to pay the amount at the Public Trusts Registration 





Deputy 
Office or to remit it by postal money order or bank draft to the — — 
Assistant 
Charity Commissioner, .............. .... Region. The amount must be paid 
in the Public Trusts Registration Office, or when sent by postal money 
Deputy 
order or bank draft, must reach the————————Charity Commissioner 
Assistant 


within one month of the receipt of this notice failing which you will be 
liable to be treated as a defaulter and dealt with under the provision 
of the Act and the rules made thereunder. 


In case the contribution assessed exceeds Rs. 200, under sub-rule (6) 
of Rule 32, you may pay the amount in two equal instalments the first 
of which must be paid within one month and the second within four 
months of the receipt of this notice. 

Objections, if any, against the assessment, must be filed by you before 
the undersigned either personally or by a duly authorised agent or by 
1egistered post giving reasons for such objections. No such objections 
shall, however, be entertained unless the amount of demand specified 
` above or half thereof, if it exceeds Rs. 200 is deposited. 


Signature 
Deputy 
——__——Charity Commissioner 
Assistant 


Date juss sina 
GG aba NA KEBON 
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SCHEDULE XVIII 
(Vide Rule 39) 
Forms of Requisition to the Collector 


FORM A 
To 
The Collector, 
Pee wna wan TANG Na aan AN EST District. 


Whereas the persons described in column | of the statement below, 
being a trustee of the public trust mentioned in column 2, has made default 
in paying out of the funds and property of the said public trust the amount 
shown against his name in column 3, and due from the public trust as 
described in column 4, you are hereby requested to recover the said amount 
as an arrear of land revenue by virtue of section 77 of the Bombay Public 
‘Trusts Act, 1950 (Bom. XXIX of 1950). and to pay the same to me :—, 


















Statement 
Name and address Name and add- Due on 
— of the trustee ress of the public Amount account of Remarks 
— trust 
= eee 2 3 = 2 
—— Sti A A a 


—— —— Designation. —— e Gaga 


HADT 


Pete — 

sas the person described in column 1 of the statement below 
default in paying out of his estate the amount shown against 
n column 2 for which he has been made personally liable and 
described in column 3, you are hereby requested to 
ount as an arrear of land revenue by virtue of 
mbay Public Trusts Act 1950 (Bom. XXIX of 1950). 
me :— 4 


i — | Statement 












sD 












IKAN 
4 AN 8 
— 
BOMBAY PUBLIC TRUSTS RULES, 1951 i —— 
SCHEDULE XVIIIA E — 
(Vide Rule 39A) — 
Form of Notice of Reconstruction : 
NO A Date E — 
Name of the Public Trust Zen — 
with Registered No. ............... * — 
To a — 
The record of the abovenamed public trust has been reconstructed = 
as the same was damaged due to........................-..(reasoms in short). | — 








You, being one of the trustees or persons interested in the above | 
public trust, are called upon to show cause in writing a period of thirty E 
days from the publication of this notice as to why such reconstructed — F 
record should not be treated as final and conclusive. ZS 


Dek Ss. 


— 


reasons for such objections. If no objections are received within — 
stipulated time the reconstructed record would be treated ; 
conclusive. Š 


Signature- nie a A AA 










APPENDIX 8 
MYSORE RELIGIOUS AND CHARITABLE INSTITU- 
TIONS ACT, 1927 


Received the Assent of His Highness the Maharaja on the Nineteenth 
day of March, 1927 


Whereas it is expedient to consolidate and amend the law relating 
to Muzrai and other Religious and Charitable Institutions in the State 
of Mysore except Bellary District, it is hereby enacted as follows :— 


CHAPTER I 
_ Preliminary 
1. Short title, commencement, extent.—(1) This Act may be called 
the Mysore Religious and Charitable Institutions Act, 1927. 
(2) It shall come into force from Ist April, 1927. 
(3) If extends to the whole of the State of Mysore except Bellary 
District : 
| Provided that the Government may, by notification in the Official 
Gazette, direct that this Act, or any part thereof, shall not extend to any 
specified Religious or Charitable Institution or to any specified class of 
such institutions. 
2. Definitions.—In this Act, unless — be anything repugnant in 
WE the subject or context :— 
= a) “Religious or Charitable Institution” includes an endowment 
for the carrying out of any religious or charitable object. 













“Muzrai Institution” means and includes :— 


=) every Matha, temple, mosque or other place of worship or 
religious service, every chatra or house of feeding or rest for 
travellers with or without charge, or other institution of a 
religious or charitable nature, which is now actyally in the 
sole charge of Government or for the support of which any 
= monthly or annual grant in perpetuity is made from the 
oe: _ public revenues, or an inam is granted and is recognised and 
SPM — — ga NE or ec cians grant ; 
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(3) “Muzrai Officer” shall mean the Deputy Commissioner of the 
District in which any religious or charitable institution or the 
whole or any part of the property thereof is situate, and shall 
include and Assistant Commissioner in charge of a taluk or taluks 
to whom the power of a Muzrai Officer under any of the 
sections of this Act may be delegated by the -Government in res- 
pect of the taluk or taluks comprised in his charge. 


CHAPTER II 


Control and Management of Muzrai Institutions 


3. Chief controlling authority—The Chief Controlling Authority in 
all matters connected with Muzrai Institutions is vested in the Government. 


4. Muzrai Commissioner. His duties and powers.—The Govern- 
ment May appoint an officer to be called the Murzai Commissioner and 
may, from time to time, impose and confer upon him such duties and 
powers of appeal, superintendence and control, as they may think fit, 
in respect of all or any particular class of Religious and Charitable 
Institutions. F 

5. Deputy Commissioners, Assistant Commissioners and Amildars. 
Their duties and powers.—Subject to such rules and conditions as the 
Government may prescribe, the Deputy Commissioner of the District * = 
shall be the immediate controlling authority in respect of all the Muzrai ae Se 
institutions in the district and subject to his authority the Assistant F 


nas 


Commissioner in charge of a Revenue Sub- Division or the Amildar — a F 








* — — 












Sih 
— “eo 7 

6. Appointment of Dharmadarsis and Nazarins.—The Government 
may appoint Dharmadarsis or Nazarins of wakfs, as the case may be | tO 
manage the affairs of one or more Muzrai Institutions and, by xp 
framed in this behalf, determine the manner of selection, fix the 


office and regulate the powers and duties of such Dharm aa — Na: 


s- “Pd 


7. Appointment of committee for the Er >] 
Institutions—In addition to or in lieu of Dhar adarsi 
=) SPRontes under section 6, the Government may, 
they may frame in this behalf, a] 2e 


— election- or otherwise, for | 
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8. Transfer of managements of Muzrai Institutions to Local 
Authority —Notwithstanding anything to the contrary contained in 
any Act or other enactment in force in Mysore, the Government may also 
at any time, with the consent of a Local Authority, transfer to such 
Authority the management of any Muzrai Institution situated within the 
local limits of its jurisdiction, subject to such limitations as the Govern- 
ment may prescribe in this behalf. In, every such case the funds 
provided for the management of such institution shall be placed at the 
disposal of the Local Authority concerned. 

9. Unauthorized alienations or transfer of Inam land granted to 
Muzrai Institution —{1) No alienation or transfer by way of sale, gift, 
mortgage or otherwise of any Inam land granted by the Government to 
any Muzrai Institution for its upkeep or for the maintenance of any 
person rendering service in connection therewith and no act purporting 
tO create any interest adverse to such institution in respect of such land, 
= shall be valid unless it is authorised by the general or special Orders of 

the Government. 
(2) No lease of a property belonging to a Muzrai Institution for a 

_ term exceeding five years shall be valid unless previously approved by 
the Government or by such officer as may be empowered by the Govern- 
: ment in this behalf. 
— 10. Muzrai Officer’s powers in cases of unauthorized alienation or 

= transfer.—Whenever any alienation, transfer or other act in respect of 
| —Įnam lands which is not valid under the provisions of section 9, comes to 
— the knowledge of a Muzrai Officer, he may after such enguiry as he may 
= deem necessary, issue notice to the alienee or the party in possession to 
= estore such lands to the institution to which they belong within six 
months from the date of service of such notice and in default of com- 
pliance, the Muzrai Officer may summarily resume and restore such lands 
to the said institution : 
_ Provided that alienations made prior to the 31st day of January, 1853 
= shall, be dealt with in accordance with the Inam Rules contained in Chief 
Commissioner's Notification No. 266, dated the 17th November, 1877 : 


Provided further that where a person has had adverse possession of a 
property for a period of twelve years before the passing of this Act, the 
luzrai ‘Officer shall cancel the inam tenure and impose the full assess- 
due to the Government under the provisions of the Land Revenue 


= or cancel, the tenure and ret _the assessment recovered to be 














Sui its on behalf SE Muzrai institutions whenever it is deemed 


> i ute a suit on behalf of any Muzrai Institution, the Muzrai 
iu himself o or authorise any, two or more Dharmadarsis, 


a | —— 
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and such suit shall be entertained and disposed of by the Civil Court 
having jurisdiction oversubject-matter of the suit as if it was filed 
under the provisions of Order XXXI of the Civil Procedure Code. 


12. Arrears of rent, etc., due to a Muzrai Institution recoverable 
as arrears of land revenue.—Arrears of rent or revenue due to a Muzrai 
institution in respect of property belonging to that institution may be 
recovered by the officers empowered to recover revenue due to the Govern- 
nent and in the same manner as arrears of land Revenue due to the 
Government : 

Provided that the said arrears of rent or revenue shall not relate to 
a period more than six years prior to the institution of proceedings under 
this Act. $ 

CHAPTER III * 

Public, Religious and Charitable institutions other than Mauzrai 

Institutions —— 


of dispute.—Whenever a dispute arises as to whether any charitable or — 

religious trust has been actually created in respect of any institution, the 
Muzrai Officer may, with the sanction of the Government, make a reference — — 
to the Court of the District Judge in whose jurisdiction the institution Of = aa 
the greater part of the property thereof is situated. — 


14. ah of a Muzrai institution by Government—The j 


13. Reference by the Muzrai Officer to District Judges in case = 













ment of a public, fetipious or charitable institution in respect of £ which < 
trust is created— 
(a) When the creator of the trust so desires, or * ce 
() When the person in actual management or appointed 1 ma | 
or trustee— Serre aes 
(2) disclaims, or 

(ti) dies, or 


ment, Or 
(iv) leaves- Mysore for the purpose of ves 
= @) is declared an insolvent, — 
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and there is no custom, usage, or provision in the instrument of trust or 
express or implied reservation by the creator of the trust for the manage- 
ment of the trust under such circumstances 

15. Disposal of the references.—The letter of reference shall be 
registered and disposed of by the Court in the same manner as a suit 
between the Muzrai Officer as plaintiff and the parties in possession of 
tne property Or Opposing the contention of the Muzrai Officer as defendants 
except that the plaintiff shali not be liable to pay any Court fees in 
respect of the proceedings following on the reference. 

16. Award and apportionment of cost.—In disposing of references 

- and suits under the foregoing section, the Court shall have full power to 
apportion and award costs either against the parties or against the estate 
in dispute. 

17. Enquiry regarding mismanagement of the property of a religious 
or charitable institution.—When it is brought to the notice of the Muzrai 
Officer that any religious or charitable institution dedicated for the 
benefit of the public or a defined section of the public of any property 
pertaining thereto is being grossly mismanaged, he may institute an enquiry 
into the truth of the allegations against the persons in possession and 

nanagement of the property or the institution. 

Se 18. Order by Muzrai Oficer in such cases.—If it is proved that 
there has been gross mismanagement of the institution or of any property 
pertaining thereto or any misapplication or misappropriation of any part 
= of the property, or any breach of trust in respect thereof, the Muzrai 
‘Officer may, with the previous sanction of the Government— 











— (1) take the institution under the management of Government ; 


(2) order that the property which has been mismanaged or misappro- 
priated shall be delivered back either to the institution or to 
. _ the possession of the Government on behalf of the institution ; 
* T 

ie obtain security for the proper performance of the trust or 
= management of the property; 

NA is ® “frame a scheme for the proper management of the institution or 

* management of its property and the application thereof; and 


_ pass such other ancillary or necessary orders as the case may 
Be require in accordance with justice and equity. 


rocedure in case of wrongful alienation of property of religious 
sle _institution.—(1) Where property belonging to a religious or 
in stitution has been wrongfully alienated or transferred by 
— lease or otherwise the Muzrai Officer may, 


* 
= m 


— cl alienation or “transfer, give notice 
f Dini oM er enquiry in accordance 
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direct that possession of such property be restored to the institution or 
that the Government assume possession thereof on behalf of the institution 

(2) When property belonging to a religious or charitable institution 
is taken possession of by the Government under sub-section (1) it shall 
be subject to the same incidents as property belonging to a Muzrai Insti- 
tution so long as it continues to be in the possession of Government. 

20. Failure of the object of the trust.—Where the whole or part of 
the objects of religious or charitable trust has failed, the Muzrai Officer 
may, subject to such general rules or special orders as the Government may 
have issued, after notification in the Official Gazette and hearing such 
parties as may appear in an enquiry, pass an order directing that the 
property or the proceeds thereof in respect of which the object has failed, 
may be utilised for some object of a similar nature, and may frame a scheme 
for administration thereof. 

21. Suit by a person aggrieved by an order under sections 18, 19 
or 20.—Any person who is aggrieved by an order of the Muzrai Officer 
passed under sections 18, 19 or 20 may, within six months from the date 
on which such order is communicated to him, file a suit in the Court 
of the District Judge, in whose jurisdiction the greater part of the pro- 
perty is situate, for cancellation of such order, making the Muzrai Officer 
one of the defendants. 

If no such suit has been filed or if it has been filed and dismissed by 
the Court, the Muzrai Officer, may, after the lapse of six months for the 
date of the communication of his original order or after the dismissal of 
the suit, as the case may be, execute his order and may exercise for that 
purpose all the powers of a Civil Court in executing decrees : 

Provided that in cases in which the property to be disposed of under 
section 20 exceeds Rs. 3,000 in value or the annual income thereof is more 
than Rs. 300 in value, the sanction of Government shall have been obtained 
for the order. 

22. Power to make rules for the maintenance of accounts, etc., by 
persons in charge of religious and charitable institutions.—The Govern- 
ment shall have power to make rules directing that persons in charge of 
religious or charitable institutions shall— 


(a) keep regular accounts of income and expenditure, 


(6) submit such returns and supply such information as may be 
necessary, 
(c) allow such inspection and verification as may be necessary ; 
and may, by said rules, prescrible a penalty not exceeding Rs. 100 for 
any infraction thereof and the method by which it may be enforced. 
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- be invested in the Government Savings Bank, or in any of the following 
à securities, and in no others, viz :— 
(a) In promissory notes, debentures, stock or other securities 
of the Government of Mysore or of the Government of India 
or in securities guaranted by the Government of Mysore; 


(b) Im stock or debentures of, or shares or as deposits in, Railway 
or other Companies or Co-operative Societies approved by the 
Government ; 
(c) In any other security expressly authorised by the Instrument 
of Trust or approved by the Government ; 
` (4) On the purchase or on the first mortgage of immovable pro- 
perty situated in the State of Mysore except Bellary District; 
= provided that in the latter case the property is not a lease-hold 
for a term of years and that the value of the property exceeds 
; by one-half, or if it consists of buildings exceeds by three 
fourths the mortgage money. 











CHAPTER IV 
= Mathas and similar Institutions 


—— Exemption of Mathas from the operation of the foregoing pro- 
-The provisions of Chapters II and HI shall not apply to Mathas 
other institutions of a similar nature or to the property belonging 


— 


ae — are in the Possession of _Mathadipathis or other Persons 


om Aes 


— of Mathas may be assumed by Government.— 
t may take over the possession and management of the 
y Matha or other institution of a similar nature— 
nt xe Mathadipathi « or the head of such other institution 
arily applies for such help and places the institution 


— 
op — the management of the Government ; 










en years a has not made legal and 
Ene carrying on of the ordinary 
and Miere: is no successor duly 
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Provided that such management shall cease— 
(1) on the termination of the period of the agreement, 
(2) when a successor is duly appointed and is competent to manage 
the property, 
(3) when the minority or other disqualification mentioned above 
terminates. 

Provided further that on cessation of such management the Govern- 
ment may, while giving back the management of the property, impose 
such restrictions for such period as the Government may deem fit, in the 
interest of the Institution. 

26. Enquiry by a Committee into allegation of mismanagement.— 
When on complaint made or information iurnished in writing by disciples 
O1 other persons interested in any Matha or other similar institution, the 
Government has reason to believe that the Mathadipathi or the head 
of such other institution has been grossly mismanaging the property of 
the institution or has alienated or is attempting to alienate the whole or 
any part of such property tor improper purposes, the Government may 
order an enquiry by a Committee of noi less than three persons, one 
at least of whom shail, whenever possible, be a disciple of or a person 
interested in, the Matha or other institution as the case may be, provided 
he is not a wholetime servant of the Government. 


27. Report oi the Committee and orders oi Government thereon. 
On the completion of the said enquiry the Committee shall submit a 
report of the resuit thereof to the Government ; and the Government may 
thereupon take over the management of the institution or pass such orders l 
as may be deemed fit concerning the management oi the affairs and z 


property of the institution. * 


28. Powers of Governinent regarding institutions under their manage- ` 
ment.—When apy Matha or other similar institution has come under = 
the managemen: of the Gov crnment under the „provisions ot this chapter, 









proper E oi the customary religious: ana eae: S 
29. Application ol income of Institution under we” — 
ment. — Whenever any Matha or other similar institution has c 


— — 222 


the management of the SETAE due — shall | 
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(3) the preservation and proper management of the property be- 
longing to the Matha or other similar institution, 
and it shall be competent for the Government to utilise the surplus income 
of the institution on object of charity or for the encouragement and the 
spread of religious instruction according to the tenets of the institution. 
30. Unauthorized alienation of Inam lands granted to the Institution 
by Government.—Where any inam land is granted by the Government 
for the upkeep of any Matha or other similar institution the Mathadi- 
pathi or the head of such other institution shall not alienate such land 
and all such alienations unless made with the previous sanction of Govern- 
ment, shall be null and void. 


In cases of alienation in contravention of the foregoing provision, the 
Muzrai Officer may, after enquiry, issue notice to the alienee or party 
in possession to restore the lands to the Matha or other similar institution 
to which they belong within six months from the date of service of the 
Said notice and in default of compliance the lands may be summarily 
resumed by him and restored to the Matha or other similar institution : 


Provided that alienations made prior to the 31st day of January, 1853 

E shall be dealt with in accordance with the Inam Rules contained in the 

Chief Commissioner's Notification No. 266, dated the 17th November, 1877. 

31. Application of the chapter to similar religious Institutions.— 

The provisions of this chapter shall apply to religious institutions presided 
over by sajjadas and other imstitutions of a similar nature. 


CHAPTER V 
_ — Pujaries and other hereditary servanis of Muzrai Institutions 


= z — _ 32. Enquiry into the claims to the office of a Pujari or other servant 
ofa Muzrai institution.—When there is a arpat about the office of a 













descends bÝ hereditary right, die aada or the — Sub-Division 
Officer of the taluk in which the institution is situated, as the Muzrai 
ficer r may direct, shall hold an enquiry in the presence of the parties 


— 'and record ee and evidence relevant to the case. 


aks ; necessary and decide fie. case on its merits. 


or service in a Muzrai Institution to be 
ircumstances —NO office or service in 
tc descend ed pera — unless 
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35. Appointment of a Pujari or other officer in a Muzrai institu- 
tion.—Where there is no claimant entitled to succeed to the office of a 
Pujari or other office in a Muzrai Institution, the Muzrai Officer may 
appoint any other person competent for such office. 


36. Removal of a Pujari at the instance of Bhaktas—Where a 
majority of not less than three-fourths of the devotees of a Muzrai temple 
resident in the village or town in which the temple is situated object to 
the employment as Pujari of a person claiming by hereditary right, such 
person shall be removed from office, provided that the objectors pay to 
the claimant such amount by way of compensation as may be fixed by 
the Muzrai Officer. 


CHAPTER VI 
Miscellaneous 


37. Mode of enquiry referred to in sections 10, 17, 20, 26 and 30.— 
The enquiry referred to in sections 10, 17, 20, 26 and 30 shall be conducted 
in manner prescribed for a formal enquiry under the Mysore Land 
Revenue Code, after issue of notices to the parties interested and the 
Muzrai Officer or other person or persons holding enquiry shall have all 
the powers of a Revenue Officer empowered to conduct such formal 
enquiry. sie — 

38. Appeal.—(1) Every order passed under this Act by a Muara : 
Officer which is not liable to be set aside by a suit filed under any of the © 
provisions of this Act, shall be subject to appeal to the Muzrai Commis- af 
sioner : : — 


4 


r 
Provided that when the order is passed by an Assistant — 
exercising the powers of a Muzrai Officer it will be —— in — 

first instance to the Deputy Commissioner. NG 


(2) An appeal will lie to the Government against every — passed pa 
by the Muzrai Commissioner, provided that no such appeal shall lie Ons 
the Government from an appellate decision passed by the Muzrai_ Con . 


Missioner except on a point of law or usage having the force of la 


— 


(3) The Government may, at any stage, withdraw. any appeal or 
proceeding pending before the Muzrai Commissioner and — ose of 
same or re-transfer the same for disposal to the Muzrai C Commissi 

(4) The Government may transfer to the Muzrai i Com mmi 

disposal all or any of the appeals that may be pending bef efore th 
kas pis Act. comes into force. ets abet si ; — 
— 6) No appeal shall be brought after the expiratio 

the | cision or order cor — 


pr 
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In computing the above periods, the time required to prepare a copy 
of the decision or order appealed against shall be excluded. 

39. Revision.—The Government, or the Muzrai Commissioner or any 
Muzrai Officer may call for and examine the records of any enquiry or the 
proceeding of any officer subordinate to it or him for the purpose of satis- 
fying as to the legality or propriety of any decision or order passed, and 
as to the regularity of proceedings of such officer. 

If, in any case, it shall appear to the Government or to such officer 
as aforesaid that any decision or order or proceedings should be modified, 
annulled or reversed, the Government or such officer may pass such order 
thereon as may be deemed fit. 

40. Bar of jurisdiction of Civil Courts in cases falling under the 
Act.—In all matters in which a Muzrai Officer, the Muzrai Commissioner 
or the Government, has power to pass any order or take any action under 
this Act, Civil Courts shall exercise jurisdiction only to the extent allowed 
by this Act. 

40A. Suit under section 92, Civil Procedure Code not barred.— 
Any order passed under this Act or the rules issued thereunder by a 
` Muzrai Officer or by the Government shall not bar a suit under the 
provisions of section 92 of the Code of Civil Procedure, 1911. 

40B. No suit or other proceeding shall lie against any person for any- 
thing done or intended to be done, in good faith, under this Act or under 
any rule made thereunder. 

41. Rules.——Government may frame rules not inconsistent with 
this Act— 

(1) defining the powers and duties of Amildars and Assistant Com- 
missioners in charge of the Revenue Sub-Divisions in respect 
of Muzrai Institutions, in their respective jurisdictions, 

(2) defining the powers and duties of Dharmadarsis and Nazarins 
of wakfs, 

(3) regulating the appointment of Muzrai servants to the various 
institutions and defining their duties, 

(4) prescribing the scale of expenditure of the Muzrai Institutions, 

(5) regulating the investment of surplus funds of Muzrai Institu- 
tions, and 

(6) generally to carry out the purposes of this Act. 

42. The Mysore Muzrai Act, VI of 1913, is hereby repealed. 
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CHARITABLE ENDOWMENTS (KARNATAKA) AME- 
NDMENT ACT, 1973 — 


[ KARNATAKA ACT 19 oF 1973] ——— 





[18 — 1973 
1. It shall come into force at once. — 


2. Insertion of new section 12-A.—After section 12 of the (Charitable — 
Endowments Act, 1890 (Central Act 6 of 1890), as in force, in the State 
of Karnataka, the following section shail be inserted, namely:— = = 


“124. Delegation of powers.—Where the appropriate Gov 19 | NGA 
ment is the State Government, it may, by notification in the official _ 
Gazette, direct that any power exercisable by it under this Act (except — = 
the power to make rules under section 13) or rules made thereunder fe 
shall, in respect of any endowment which does not exceed rupees ten = 
thousand in value, in relation to such matters and subject to such 
conditions, if any, as may be specified in the direction, be exercisable _ = 
also by such officer or authority subordinate to the State Government 







as may be specified in the notification : EALA ar Si 
Provided that the powers under sections 4 and 5 shall n be = 
delegated to any officer other than the Head of a Depariment | — 


Government.” ra are 


— 


* aji SO ah —— — * 
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TRAVANCORE-COCHIN HINDU RELIGIOUS INSTI- 
TUTIONS ACT, 1950 


[ TRAVANCORE-COCHIN Act XV oF 1950] 





Whereas it is necessary to make provision for the administration, 
supervision and control of incorporated and unincorporated Devaswoms 
and of other Hindu Religious Endowments and Funds. 


It is hereby enacted as follows :— 
1. Short title, commencement and extent.—This Act may be called 
the Travancore-Cochin Hindu Religious Institutions Act, 1950. 
| Q) It shall come into force at once. 
(3) Part I of this Act shall extend to Travancore, Part II of this Act 


=> * shall extend to Cochin and Part III of this Act shall extend to the whole 
— of the State of Kerala, excluding the Malabar District. 


— * 
— adik. ra 


PARI I 
— CHAPTER I 


— Definitions 


2. Definitions.—In this Part, unless there is anything repugnant in 
a — or context,— 


— 












= y “atin Religious Endowment” means— 


(> Ys ka y Hindu temple or shrine or other religious endowment 
— dedicated to, or used as right by, the Hindu community 


F 


pony ny section thereof ; and 
-y other Hindu eo ment or foundation, by —— 


— 


Cag therewith, whether oed wholly to 
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but shall not include any Hindu religious institution belonging to 
and under the sole management of a single family : 

Provided that, where the management of a religious institution 
has passed into the hands of several branches by division among 
the members of the original family, the institution may neverthe- 
less be considered as being in the management of a single 
family for the purpose of this Part. 


Explanation._- The expression, “hereditary succession” shall include 
succession to a “Guru” by a disciple by nomination or other- 
wise. 

(c) “Incorporated Devaswoms” means the Devaswoms mentioned 


in Schedule I, and “unincorporated Devaswoms” means those 

Devaswoms including Hindu Religious Endowments whether 

in or outside Travancore which were under the management 

of the Ruler of Travancore and which have separate accounts 
of income and expenditure and are separately dealt with ; 
(d) “person interested” includes— 

(1) in the case of temple, a person who is entitled to attend 
at or is in the habit of attending the performance of wor- 
ship or service in the temple or who is entitled to partake 
or is in the habit of partaking in the benefit of the dis- 
tribution or gifts thereat ; 


(ii) in the case of a specific endowment or institution a person 
who is entitled to attend at or is in the habit of attending 
the performance of the service or charity, or who is entitled 
to partake or is in the habit of partaking in the benefit of 
the charity ; 


(e) “Prescribed” means prescribed by rules made under this Part. 


CHAPTER IT 
The Travancore Devaswom 


3. Vesting of administration in Board.—The administration of in- 
corporated and unincorporated Devaswoms and of Hindu Religious Endow- 
ments and all their properties and funds as well as the fund constituted 
under the Devaswom Proclamation, 1097 M. E. and the Surplus Fund 
constituted under the Devaswom (Amendment) Proclamation 1122 M. E. 
which were under the management of the Ruler of Travancore prior to 
first day of July, 1949, except the Sree Padmanabhaswamy Temple, Sree 
Pandaravaka properties and all other properties and funds of the said 
temple, and the management of all institutions which were under the 
Devaswom Department shall vest in the Travancore Devaswom Board. 


M : HLRCT—54 
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4. Constitution of the Travancore Devaswom Board.—(l) The 
Board referred to in section 3 shall consist of three Hindu members two 
of whem shall be ncminated by the Hindus among the Council of M’n'sters 
and cne elected by the Hindus among the members of the Legislative 
Assembly of the State of Kerala. 


(2) The Board shall be a body corporate having perpetual succession 
and a common seal with power to hold and acquire properties for and on 
behalf of the incorporated and unincorporated Devaswoms and Hindu 
Religious Institutions and Endowments under the management of the 
Board. 


(3) The Board shall by its name sue and be sued and the Secretary 
to the Board shall represent the Board in such suits. 


4A. Validity of proceedings—No act or proceeding of the Board 
shall be deemed to be invalid by reason only of a defect in its constitution 
or on the ground that the President or any member thereof was disqualified 
for, or had ceased to hold, his office, or by reason of such act or proceed ng 
having been done or taken during the period of any vacancy in the office 
of the President or any member of such Board. 


_ 5. Procedure for the election of members to the Board—A meeting 
of the Hindus among the members of the Legislative Assembly of the 
== State ‘of Kerala shall be summoned under the authority of the Governor 
= of Kerala by any person authorised in this behalf by the Governor of 

Kerala to meet at such time and place and on such date as may be fixed 

by hm in this behalf for the election of a member to the Board. The 

ection shall be held in accordance with' the rules specified in Schedule II 
F the person commissioned by the Governor of Kerala to preside over 
= the — 
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i Qualiication for membership in the Board, —A person shall not 
be q qualified for nomination or election as a member of the Board urless 
is. a permanent resident of the State of Kerala excluding the Malabar 


and era the Hindu religion and has attained thirty-five years 
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(v) has been convicted by a criminal court of any offence involving 
moral turpitude ; or 


(Vi) is a member of Parliament or of the ENEG of any State. 


8. Supervening disqualification.—(1) If a person elected or nominated 
as a member of the Board is or subsequently becomes subject to any 
of the disabilities stated in clauses (i), (ii), (iv) and (v) of section 7, and is 
declared by a court to be under such disability as hereinafter provided, 
or becomes subject to the disability mentioned in clause (iii) or (iv) of section 
7 or ceases to profess the Hindu Religion, he shall cease to be a member. 

(2) Any person interested may apply to District Court, Trivandrum, 
for an order that a member of the Board has become subject to any of the 
disabilities stated in clauses (2), (ii), (tit), (iv), (vV) and (wi) of section 7 and 
the Court may, after mak ng such enquiry as it deems fit, by order deter- 
mine whether or not such member is disqualified. 


(3) An appeal shall lie to the H ght Court against an order under 
sub-section (2) and such appeal shall be heard and disposed of by a 
Division Bench. 

(4) Until an application has been made under sub-section (2) and 
final orders are pa‘sed thereon, the member who is alleged to be subject 
to the disabilities stated in clauses (1), (ii), (iii), (tv), (@) and (vi) ot 
section 7, shall be entitled to act as if he were not disqualified. 


9. Removal of members.—(1) A member of the Board may be 
removed from his office by the High Court on the ground of proved mis- 
behaviour or incapacity on an application made to the High Court as- 
provided in sub-section (2). 


Exp!anation.—lt a member does any act which is intended or is likely 2 
to endanger communal harmony cr which tends to promote feelings of 3 5 
enmity or hatred between d fferent classes of citizens in the State, he shall, 
for the purposes of sub-section (1) be deemed to be guilty of misbehaviour. 


(2) Any such application may be made to the High Court by wee 
Advocate-General or a person belonging to the Hindu community. - l 









(3) Such application shall be heard by a single Judge of Ra 
Court in the first instance. Where it appears to him Da ee 
inary enquiry as he deems necessary, that there is no pri 
shall reject the applicat-on and may. make such —— 
deems proper. Where he is of opinion that there i — ne a ac ee 


shall, after recording his reasons therefor, refer | “the. api PP ic 
Division Bench. Ths Division — shall, after — 
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10. Term of the Board.—(1) Every member of the Board shall be 
entitled to hold office for a period of four years from the date of his 
nomination or election as the case may be. 


(2) A member of the Board may, by writing under his hand, 
addressed to the Governor of Kerala resign his membership. 


(3) A member of the Board shall on the expiration of his term of 
office continue in office until the vacancy caused by the expiration of his 
term of office is filled up. 

(4) A person ceasing to be a member of the Board by reason of the 
expiration of his term of office shall, if he is otherwise qualified and is 
free from any disqualification, be eligible for re-nomination or re-election. 


(5) When the office of a nominated or elected member of the Board 
becomes vacant, a new member shall be nominated or elected, as the case 
may be, in his place in accordance with the provisions contained in Part I 
of this Act and such member shall hold office so long as the member in 
whose place he is nominated or elected would have held office had such 
vacancy not occurred. 

11. President of the Board——The Hindus among the council of 
Ministers shall nominate one of the members of the Board as its Presi- 
dent. 

12. Honoraria for President and members.—The President and 
members of the Board shall receive such honoraria as the Board may 
decide subject to a maximum of Rs. 450 per mensem in the case of the 
President and Rs. 400 per mensem in the case of each of the other two 
members. 

13. Office and meetings of Board.—(1) The Board shall have an 
office in Trivandrum for the transaction of business to which all commu- 
nications and notices to the Board may be addressed. 

(2) The meetings of the Board shall be presided over by the President 
and if he is not present, by’ a member authorised by him to preside. 


(3) No business shall be transacted at any meeting unless two membeis 
are present. 

(4) Im case of difference of opinion among the members the question 
before the Board shall be decided by a majority of votes, and where the 
votes are equally divided, the President or the person presiding shall have 
a second or casting vote. 

14. Secretary of the Board.—(1) The Board shall have a Secretary 
who shall be the convener of the meetings of the Board. 
| 2) The Secretary shall keep the minutes of the proceedings of each 
5 — “meeting in a book to be kept for the purpose which shall be signed by 
ae _ the President or the person presiding and the members present at such 
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15. Vesting of jurisdiction in the Board.—(1) Subject to the pro- 
visions of Chapter III of this Part, all rights, authority and jurisdiction 
belonging to or exercised by the Ruler of Travancore prior to the first 
day of July, 1949, in respect of Devaswoms and Hindu Religious Endow- 
ments shall vest in and be exercised by the Board in accordance with 
the provisions of this Act. 

(2) The Board shall exercise all powers of direction, control and 
supervision, over the incorporated and unincorporated Devaswoms and 
Hindu Religious Endowments under their jurisdiction. 

16. Supervision and control by the Board.—The Board shall, subject 
to the provisions of Part I of this Act, exercise, supervision and con- 
trol over the acts and proceedings of all officers and servants of the Board 
and of the Devaswom Department. 

17. Power to make bye-laws.—The Board may, subject to such 
conditions as may be prescribed, make bye-laws not inconsistent with 
Part I of this Act, or the rules made thereunder as to— 

(a) the division of duties among the members of the Board ; 

(b) the procedure and conduct of business at the meetings of the 
Board ; 

(c) the books, registers and accounts to be kept at the office of the 
Board ; 

(d) the form and manner of applications to the Board ; 

(e) the security, if any, to be furnished by the Officers and servants 
of the Board ; and 

(f) generally for the conduct of all proceedings and business of 
the Board under Part I of this Act. 


CHAPTER III 
Sree Padmanabhaswamy Temple 


18. Administration by Executive Officer.—(1) Out of the amount 
of forty-six lakhs and fifty thousand rupees provided for payment to the 
Devaswom Fund in Article 290-A of the Constitution of India, a contri- 
bution of six lakhs of rupees shall be made annually towards the expen- 
diture in the Sree Padmanabhaswamy Temple. 


(2) The administration of the Sree Padmanabhaswamy Temple, the 
Sree Pandaravaga properties and all other properties and funds of the said 
temple vested in trust in the Ruler of Travancore and the sum of six 
lakhs of rupees mentioned in sub-section (1) shall be conducted, subject 
to the control and supervision of the Ruler of Travancore, by an ——— 


officer appointed by him. 
19. Suits by or against Executive Officer.—Suits by or — “ehe 
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Sree Padmanabhaswamy Temple or in respect of its properties shall be 
instituted in the name of the said Executive Officer. 


20. Constitution of the Sree Padmanabhaswamy Temple Com- 
mittee.—There shall be a Committee known by the name of the Sree Pad 
manabhaswamy Temple Committee to advise the Ruler of Travancore 
in the discharge of his functions. The Committee shall be composed of 
three Hindu members who shall be nominated by the Ruler of Travan- 
core and shall hold office for such terms as he may determine. 


21. Chairman of the Committee—(1) The Ruler of Travancore 
shall nominate one of the members to be the Chairman of the Committe: 


(2) The Committee shall meet at least once in a quarter in Trivan- 
drum. 


(3) The members of the Committee shal! be paid such trave Ing 
allowances and sitting fees as the Ruler of Travancore may from time to 
lime determine. 


22. Secretary of the Committee—(1) The Executive Officer of the 
Temple shall be the Secretary to the Committee. 


(2) The Secretary skall convene the meetings of the Committee on 

such dates as he may fix in consultation with the Chairman. He shall, 

A after consulting the Chairman and tke Ruler of Travancore, prepare the 
=~ agenda and give the members notice of the day and time when the meeting 


is to be held and of the business to be transacted thereat. 
= f = (3) A copy of the minutes of the proceedings of every meeting shall 


FES 


e communicated by the Chairman to the Ruler of Travancore. 


— arrangements regarding properties and collection to 
1ue.— Until other arrangements are made, the existing arrangements 
—* the ———— of the Sree ey a ea and the 
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25. The Devaswom Fund.—(a@) The Devaswom Fund constituted for 
the Devaswoms mentioned in Schedule I shall consist of— 


(1) the sum of forty-sx lakhs and fifty thousand rupees mentioned 
in Article 290-A of the Constitution of India as payable to the Devaswom 
Fund ; 


(2) the moneys realised from time to time by the sale of movable 
properties belonging to the said Devaswoms ; 

(3) all vceluntary contributions and offerings made by devotees; 

(4) profits and interest received from investments of funds belong’ ng 
to the said Devaswoms; and 

(5) all other moneys belonging to or other income received by the 
said Devaswoms. 

(6) Out of the sum of forty-six lakhs and fifty thousand rupees men- 
tioned in clause (l) of the preceding sub-sect'on, an annual contribution 
of six lakhs of rupees shall be made by the Board towards the expenditure 
in the Sree Padmanabhaswamy Temple. 


26. The Devaswom Surplus Fund and its administration.—(1) The 
unspent balance of each year out of the Devaswom Fund constituted under 
section 25 or such portion of it as may be determined by the Devaswom 
Board, shall be added on to the Devaswom Surplus Fund. The Deva- 
swom Surplus Fund shall be administered, subject to the direction and 
control of the Board, by the Devaswom Commissioner appointed by the 
Board. 


(2) Subject to such rules as may be prescribed in this behalf and with 
the special sanction of the Board, the Devaswom Commissioner shali have 
powcr, where it becomes necessary for any of the Devaswoms mentioned 
in Schedule I to purchase property, movable or immovable, with moneys 
from the Devaswom Surplus Fund, and he shall likewise and with the like 
sanction have power to take hold, manage or assign or lease any property — 
vested in or belonging to the Devaswom Surp'us Fund and to do all other 
acts incidental to the management of such property. 


(3) The Board may make rules prescribing the restrictions, limita- 
tions and conditions subject to which assignments of property on lease 
could be made. : 


27. Devaswom properties.—Immovable properties entered or classed 
in the revenue records as Devaswom Vaga or Devaswom Poramboke and 
such other Pandaravaga lands as are in the possession or enjoyment of the 
Devaswoms mentioned in Schedule I after the 30th Meenam, 1097 corres- 
ponding to the 12th April, 1922, shall be dealt with as Devaswom proper- 
ties. The provisions of the Land Conservancy Act of 1091 (Iv of 1091) 


shall be applicable to Devaswom lands as in the case of Government lands. 


— — — 


28. Board's control over Karanma eae The Regd bahi, 
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have absolute control over the holders of all Karanma services and also ove. 
all the ‘properties, Thiruppuvarams and other emoluments attached 
thereto. 

(2) Whenever it is reported that owing in incompetency, negligence oi 
other cause, any Karanma service is not being regularly pertormed, or 
that an alienation of Karanma service or of the property, Thiruppuvaram 
or other emolument attached thereto, has been effected by the Karanma 
holder by any member or members of the Karanma family, the Board shall 
give due notice of the charge to the head of the family and the nex: 
senior member, and also to such other members of the Karanma family as 
the said Board may deem necessary, and if after hearing their objections, 
it amy, the Board is satisfied that there has been an alienation of the 
Karanma service of the property or the [hiruppuvaram or of the other 
emoluments attached thereto or that there has been a failure to perform 
the service properly or regularly, the Board shall suspend, remove, deter- 
mine, cancel or deal with in any other manner the Karanma right of the 
family to the service. 

(3) Ali alienations of Service Inam lands attached to specific services 
which have been or which may hereafter be made contrary to past usage 
shall be treated as null and void. The Board shall have power to resume 
j Service Inam lands attached to specific services if such lands are alienated 

or if the holders of such lands make default in the performance of the 
4 Services : 
Provided that the Board may in its discretion deal with such lands 
ee and the services connected therewith in any other manner as it may deem 
“St. 













(4) Any person deeming himself aggrieved by any decision passed 
—— sub-sections (2) and (3) may, within a period of one year from the 
“date of such decision, institute in the District Court within whose jurisdic- 
— oo the property is situate, a suit to establish the right which he claims 


4. 


— A that, subject to the result of the suit, if any, the decision of 

"let ‘Board passed under sub-sections (2) and (3) of this section shall be 
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Board's control over the Devaswom Department.—(l) The 

a Department | constituted in 1097 shall continue and shall 


such number of Hindu officers and other servants as may be 
from time to time by the Board. 


icv — shall, subject to the supervision, direc- 
e under the Devaswom eo 
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othcer of the Department of Devaswoms and Hindu Religious Endow- 


ments. 


(4) The expenditure in connection with the said Department shall 
be met out of the Devaswom Fund mentioned in section 25. 

(5) Appointments in the administrative service in the Devaswom 
Department shall be made by the Board in accordance with such rules 
as may be prescribed. 

30. Unincorporated Devaswoms.—The properties and funds of the 
unincorporated Devaswoms shall be kept distinct and separate as here- 
tofore and shall not be utilised except for the purposes of those Devas- 
woms. 

31. Management of Devaswoms.—Subject to the provisions of this 
Part and the rules made thereunder, the Board shall manage the properties 
and affairs of the Devaswoms, both incorporated, and unincorporated as 
heretofore, and arrange for the conduct of the daily worship and cere- 
monies and of the festivals in every temple according to its usage. 

32. Audit. —(1) The Board shall keep regular accounts of all receipts 
and disbursements in respect of the institutions under its administration. 

(2) The accounts of the Board shall be audited annually. 

(3) The audit shall be made by auditors appointed by the High 
Court. 

(4) Every auditor appointed under the section shall be deemed to be 
a public servant within the meaning of section 15 of the Travancore 
Penal Code. 

(5) After completing the audit for any years or for any shorter period 
or for any transaction or series of transactions, as the case may be, the 
auditor shall send a report to the High Court. 

(6) The auditor shall specify in his report all cases of irregular, 
illegal or improper expenditure or of failure to recover moneys or 
other property due to the Board or to the institutions under their manage- 
ment or of loss or waste of money or other property thereof caused by 
neglect or misconduct. 


(7) The auditor shall also report on any other matter relating to 
the accounts as may be prescribed or on which the High Court may require 
him to report. 

(8) The High Court shall send to the Board a copy of every audit 
report and it shall be the duty of the Board to remedy any defects o1 
irregularities pointed out by the auditor and report the same to the 
High Court. 

(9) If, on a consideration of the report of the auditor or otherwise, 
the High Court thinks that the Board or any member thereof was guilty 
of misappropriation or wilful waste of the funds of the institutions or 


| 
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of gross neglect resulting in a loss to the institutions under the manage- 
ment of the Board, the High Court may, after giving notice to the Board 
ur the member as the case may be, to show cause why an order of sur- 
charge should not be passed against the Board or the member, and after 
considering the explanation, if any, pass an order of surcharge against 
the Board or the members, as the case may be. 


(10) The order of surcharge may be executed against the member or 
taembers concerned of the Board as if it were a personal decree passed 
against them by the H gh Court. 


(11) An order of surcharge under this section shall not bar a suit 
for accounts against the Board or the member concerned except in respect 
of the matter finally dealt with by such order. 


(12) A copy of the audit report shall be supplied to any person who 
duly applies for the same. 


33. Budget and Administration Report.—(1) The Board shall in 
each year prepare a budget for the next financial year showing the pro 
bable receipts and disbursements of the incorporated and unincorporate! 
Devaswoms and Hindu Religious institutions under the management ot 
the Board during that financial year. The Board shall also within two 
months of the commencement of each financial year submit to the Govern- 
ment such number of copies of the budget so prepared as the Government 
= — 
= The Board shall in each financial year prepare an annual ad- 
— a ration report of the working of the Board during that year and 
Ma ZA Shall within three months of the commencement of the next financial 
"year submit to the Government such number of copies of the said report 
=> Ki eee Nermment may direct. 
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(a) all matters expressly required by this Act to be prescribed ; 
(6) regulating the scale of expenditure cf incorporated and unin- 


corporated Devaswoms and of Hindu Religious Endowment 
under the management of the Devaswoms Board ; 


(c) the maintenance and auditing of the accounts of incorporated 
and unincorporated Devaswoms and Hindu Religious Endow- 
ments ; 


(4) submission of budgets, reports, accounts, returns or other in- 
formation by the Devaswoms Department to the Board ; 


(e) the method of recruitment and qualifications, the grant of 
salaries and allowances, the discipline and conduct of officers 
and servants of the Board and the Devaswom Department and 
generally the conditions of their service ; 


(f) the establishment of provident funds and the grant of pension 
for the officers and servants of the Board and of the Devas- 
wom Department ; 


(g) the grant of travelling and halting allowances to the Hanhen 
of the Board and the Officers of the Devaswom Department. 


(3) The power to make rules shall be subject to the conditions of 
previous publication. 


(4) Until rules are made under sub-sections (1) and (2) the rules in 


force before the lst day of July, 1949 shall, so far as may be, continue to 
be in force. 







CHAPTER v 


36. Devaswom Commissioner to call for periodIek¥s — = 
It sha'l be competent to the Devaswom Commissioner by a notice | all 
upon the trustees or — of any Endowment falling voder the 
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Where the officer deputed under this section finds that any movables 
are likely to be removed or misappropriated, he shall make an immediate 
report to the Devaswom Commissioner taking such steps for their tempo 
rary safe custody as may be necessary. On receipt of such report, the 
Devaswom Commissioner may, after hearing the parties concerned, pass 
such orders as he may think proper. 

Any trustee or manager who willully or contumaciously disobeys an 
order passed be deemed to have committed an offence under section 181 
of the Travancore penal Code and he shall be liable to be prosecuted 
therefor. 

“Trust” shall mean, for the purposes of this Chapter, the person or 
persons in whom the administration of the affairs of a religious endowment 
is vested in trust or holding any property in trust therefor, by whatever 
designation such person or persons may be known. 

37. Assumption of management of Hindu Religious Endowments 
by Board.—{1) The Board may assume the management of Hindu Religious 
Endowments in the following cases :-— 

(a) On the application and the request by a majority consisting ol 
not less than two-thirds of the trustees, or of the donors in cases 
where the donors have served to themselves the power ol 
appointing and dismissing trustces. 

(b) On the refusal of the trustees to continue in the trustceship or 
on their own admission of incapacity to continue in the trust 
management. 

(c) In cases where the Ruler of Travancore had the right to take 
=) Ah part in the management by appointment of certain officers or 
yee servants according to existing usages, if the trustees have failed 
—— = to carry on their duties properly and in the best interests of the 
i Be igen akiran, 
bie “In cases where the Ruler of Travancore had the right to succeed 
sao = to the right of management, in part, by reason of escheat of 
wii Pa trustees, if the remaining trustees have failed to carry on their 
S di — — and in the best interests of the institution. 
pre mismanagement although the institution do 

‘ nie © or clause (d) of this sub-section. 
ie WOTC “do moti includes the legal representatives 
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(3) The Board may make rules for the purpose of carrying into effect 
the provisions contained in sub-section (2). 


(4) Any person deeming himself aggrieved by an order of assumption 
passed on any of the grounds mentioned in clauses (c), (d) and (e) of 
sub-section (1) of this section may within a period of six months from the 
date of the publication of the order of assumption in the Gazette, institute 
in the District Court, within whose jurisdiction the subject matter is 
situate, a suit against the Board to set aside such order : 


Provided that subject to the result of the suit, if any, the order of 
assumption shall be final. 


38. Enquiry prior to assumption.—(1) Before assuming or exercising 
superintendence in the management of any Hindu Religious Endowment 
under the provisions of this Chapter, the Devaswom Commissioner shall 
require an officer of the Devaswom Department not inferior in rank to a 
Devaswom Assistant Commissioner to enquire into the affairs of such 
endowment and to submit a full report. If on such report and after hear- 
ing the parties interested or affected, the Devaswom Commissioner be satis- 
fied that a condition precedent as set forth in section 37 exists he may pass 
such order for assumption or superintendence as enabled by that section. 
The order passed shall be notified in the Gazette. From the lapse of eight 
weeks form the date of such notification the Devaswom Commissioner 
may carry out the order in such manner as seems best in the circumstances 
of each case and make arrangements for the proper management of the 
endowment subject to the provisions of this Chapter : 


Provided that no order involving assumption of the management of 
any institution under this section shall be passed except with the previous 
sanction of the Board. 


(2) Where an order is passed under sub-section (1), the Devaswom 
Commissioner may pass such other or further orders as he may deem neces- 
sary, incidental or conducive to the carrying out of the orders, including 
orders for the search or seizure of the keys, jewels, vessels, furniture, 
records and other properties, movable or immovable, belonging to the said 
institution, or for the transfer of their possession to such person or persons 
as the Devaswom Commissioner may direct. 


(3) If a trustee or servant of any institution or any other person know- 
ing that an order under sub-section (1) or sub-section (2) has been passed, 
disobeys any direction contained in such order or otherwise fails to com- 
ply with the requirements of the said order within the period prescribed 
in such order or if no such period is prescribed, within a reasonable time, 
the trustee or servant shall be deemed to have committed an offence under 


section 18] of the Travancore Penal Code and he shall be liable to be F 
prosecuted therefor. = 


39. Enquiries how to be conducted an a powers ot en igra 
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officers.— Enquiries under section 38 of this Act shall be conducted in the 
presence of the parties interested in such inquiry or their authorised 
agents, and the officers of the Devaswom Department holding such inquiry 
shall have the powers of a civil court for summoning and enforcing the 
attendance of witnesses or causing the production of documents or the 
administering of oaths to persons summoned and the examination of 
persons summoned as witnesses. 


40. Management by Board of assumed institutions.—In cases 
where the Board assumes the management the institution shall be managed 
in the same manner as institutions of the same class, subject to the pro 
visions of any scheme, canons or usages. if any, established by the founda 
or founders. 


41. Removal of trustee by the Board.—Where the Board exercises 
the power of superintendence over institutions referred to in sub-section 
(2) of section 37, the Board may, if satisfied that the removal or dism’‘ssal 
of a trustee or trustees is necessary in the best interests of the institution. 
temove such trustee or trustees, and where such trusteeship is hereditary, 
shall appoint a ccmpetent adult male member of the family in which such 
trustce hip is hereditarily vested, and in other cases, shall make the appoint 
ment in consonance with the scheme of management, if any, existing in 
such institution or the usages of such institution : 


_ Provided that, where no competent adult male member of the family 
is available, the Devaswom Commissioner may, with the sanction of the 
_ Board, appoint a proper person to be trustee. 


+42. Appointment of officers or committee.—(1) For the effective 
__—s superintendence of endowments referred to in sub-section (2) of section 37 
"the Devaswom Commissioner may, with the sanction of the Board, either 
— appoint officers of the Devaswom Department or a committee consisting 


PA 


pn) such officials and non-officials. 


go arenes 


— The Devaswom Commissioner may, with the sanction of the 
“from time to tme, pass rules regulating the constitution and the 
— gamam iras, the qualification of members and other matters con. 





eB) In cases where the ATRAS is conferred by election, the Deva- 
< Commissioner “may, with the sanction of the Board, pass rules 








rc m _ management or superintendence.—The 
a W th the previous sanction of the Board. 
ent or superintendence of any endowment 


J 


: this C apter or any other law and restore 
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44. Expenses to be met out of funds of institutions or endow- 
ments.—All expenses which may have to be incurred in carrying out the 
prov sions of this Chapter may be defrayed out of the funds of the 
institutions or endowments concerned according to rules to be made from 
time to time by the Devaswom Commissioner with the previous sanction 
of the Board. 


45. Procedure for collection of rent and other dues.—In cases 
where the rent roll is settled and the lability of each tenant is definitely 
recorded, after due enquiry, or where there are written agreements between 
the institutions or endowments and the tenants fixing the amount of 
rent and other dues, or the claim to the rent or other dues is admitted 
by the tenant or established by the decison of a competent civil court. 
the rents and other dues of any Hindu Religious Endowment may ‘be 
co‘lected as arrears of public revenue under the provisions of the Revenue 
Recovery Act for the time being in force. ; 

46. Forms of accounts, statements and returns.—It shall be com- 
petent to the Devaswom Commissioner to prescribe the necessary forms 
tor accounts, statements and returns to be submitted by trustees, officers 
of the Devaswom Department or committees under this Chapter and 
with the previous sanction of the Board, to frame rules from time to time 
for the carrying out of the purpose of the provisions of ths Chapter and 
they shall be published in the Gazette and thereupon shall have the force 
of law. — 


47. Indemnity for action taken bona fide—No action for damages 
shall lie against any officer of the Devaswom Department or any of the 
members of the committee appointed under the provisions of this Chapter 
or against any person acting under or in pursuance of the authority con- 


ferred by the provisons of this Chapter for any act bona fide done | or z — 
ordered to be done under the provisions of this Chapter: se — 
f bbe os ta £2 — 


Provided that this section shall not bar the institution by an Hea by Ss 
of any suit for the establishment or declarat’on of any right affect x 
any act or order done or passed under the provisions of this — — 


48. Endowments to be Corporation sole.—All endow 
under this Chapter shall be treated as Corporation sole an | 
be sued in the name of the actual manager thereof known — 
Manushyan, Adhikari or by any other name whether or not : 


has the — of enteri ring into contracts binding the en 
| n 72, Civil Pr Proc ocedure Code to apply to t 
Chapter shall be t — in any n 


CN eRT N 









a 





> ar 
è 





864 PUBLIC OFFICERS TO SUPPLY COPIES, ETC. [ SEC. 


1 
tw 


50. Applicability of Land Conservancy Act to unassigned lands of 
Devaswoms under the Board.—All unassigned lands belonging to any 
Devaswom' under the sole management of the Board shall be deemed to be 
the property of the Government for the purpose of the Land Conservancy 
Act of 1091 (IV of 1091) and all the provisions of that Act shall, so far as 
they are applicable, apply to such lands. 


51. Power to divert funds of endowments in certain cases.—(|) 
The Board may, on receipt of a report from the Devaswom Commissione: 
after such enquiry as he may deem fit, declare that the purpose of a Hindu 
Religious Endowment falling under the definition in section 2, clause (b) 
has from the beginning been, or has subsequently become, impossible of 
relation, or that the machinery for effectuating the original purpose of 
ihe endowment has failed or no longer exists, or that, after satisfying 
adequately the purposes of the endowment and after setting apart a 
sufficient sum for the repair and renovation of the buildings connected 
with the endowment, there is a surplus which is not required for such 
purposes ; and may, by such order, direct that the amount of the endow- 
ment or such surplus as is declared to be available, as the case may be, 
be appropriated to religious, educational or charitable purposes not incon- 
sistent with the objects of such endowment : 


Provided that in the case of an institution founded and maintained 
by a community, the amount of the endowment or the surplus shall, as 
far as possible, be utilised for the benefit of the community for the pur- 
poses mentioned above. 


(2) It shall be competent for the Board, when giving direction under 
sub-section (l), to determine what portion of such amount or surplus 
shall be retained as a reserve fund for the institution and to direct the 
remainder to be appropriated to the purposes specified in that sub-section. 

(3) The Board may at any time by order and in the manner provided 
in sub-section (1) modify or cancel an order passed under that sub-section 

(4) All orders passed under this section shall be published in the 
Gazette. 


CHAPTER VI 

Miscellaneous 

52. Public officers to supply copies, ete.—All public officers having 
custody of any record, register, report or other document relating to 
incorporated and unincorporated Devaswom or Hindu Religious Endow- 


ments or any movable or immovable property thereof shall furnish the 
same, or such copies of or extract from the same, as may be required by 


_ the Devaswom Commissioner or any other officer of the Devaswom Depart- 


= ment authorised by him in this behalf. 


A. 
“Whe? 5 
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53. Grant of copies by the President of the Board.—The President 
of the Board may grant copies of proceedings or other records on payment 
of such fees and subject to such conditions as may be determined by the 
Board or such officer of the Devaswom Department as may be authorised 
by him in this behalf, in the manner provided in section 76 of the Travan- 
core Evidence Act. 

54. Continuance of legal proceedings.—Any legal proceedings taken 
on behalf of or against the incorporated and unincorporated Devaswoms 
and Hindu Religious Endowments may be continued by or against the 
Board. Any amount including costs, under any decree or order of court 
obtained for or on behalf of any incorporated or unincorporated Devas- 
wom or Hindu Religious Endowments shall be recoverable by the Board. 


55. Suits.—No suit shall be instituted against the Board or the execu- 
tive officer of the Sree Padmanabhaswamy Temple until the expiration 
of two months after a notice in writing has been delivered or left at the 
office of the Board, or of the executive officer, as the case may be, stating 
the cause of action, the relief sought, and the name and place of abode 
of the intending plaintiff, and the plaint shall contain a statement that 
such notice has been so delivered or left. 


56. Costs and expenses to be payable from funds of Devaswoms 
and endowments.—All costs and expenses incurred in connection with legal 
proceedings in respect of incorporated and unincorporated Devaswoms and 
Hindu Religious Endowments to which the Board is a party shall be 
payable out of the Devaswom Fund or the funds of the unincorporated 
Devaswoms or the Hindu Religious Endowments concerned, as the case 
may be. 


57. Law of limitation applicable to suits on behalf of Sree Pad- 
manabhaswamy Temple and institutions under the Board.—Notwith- 
«standing any provision in part I of this Act, the law of limitation applic- 
able to suits in respect of claims which have arisen till the date of com- 
mencement of this Act, for and on behalf of the Sree Padmanabhaswamy 
Temple or the incorporated and unincorporated Devaswoms and Hindu 
Religious Endowments which are under the management of the Board 
shall be the law of limitation applicable to suits by Government. 


58. Power to amend, alter or add to the Schedule.—The Travancore 
Devaswom Board may, from time to time, by notification in the Gazette, 
amend, alter or add to Schedule I. 


59. Members of the Board, etc.. to be deemed public servants.— 
The members of the Board and officers and servants of the Devaswom 
Department, the members of the Sree Padmanabhaswamy Temple Com- 
mittee and the Executive Officer and other officers and servants of the 


said temple shall be deemed to be public servants within the meaning 


of section 15 of the Travancore Penal Code. < © 
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60. Repeal.—The Hindu Religious Endowments Act of 1079 (Act III 
of 1079), and the Devaswom Proclamation of 1121, with all subsequent 
amendments thereto and the Proclamation, dated 29th Medom, 1088, 
hereby repealed. 


PART 11 

CHAPTER VII 

Definitions 

61. Definitions—Iin Part II of this Act unless there is anything 
repugnant, in the subject or context— 

d) “Board” shall mean the Cochin Devaswom Board constituted 
under Chapter VIII of this Act in accordance with the Covenant ; 

(2) “Court” shall mean the District Court within the local limits of 
which the principal temple, shrine, samooham or samooha madhom or 
sabha madhom, sannyasi madhom, yogam or brahmaswom madhom of 
the institution is situate ; 

Explanation.—Where an institution has not a temple, shrine, samoo- 
ham or samooha madhom or sabha madhom attached to it, the court in 
relation to such an institution shall mean any one of the District Courts 
within whose jurisdiction the institution is functioning ; 

| (3) “founder” shall include his legal representatives ; 

Pas (4) “hereditary trustee” shall mean the trustee of an institution, 
succession to whose office devolves by hereditary right or is regulated 
“by usage or is specifically provided for by the founders so long as such 
“mode of succession is in force ; 


n _ “incorporated and unincorporated Devaswoms” shall mean the 
ited and unincorporated Devaswom specified in Schedules I and- 
Pe aa of the Cochin Devaswom Ver umpattom Settlement Procla- 
; amah iora yae 

titution” "shall mean a Hindu ‘Religious Institution other than 
rated o or unincorporated Devaswom by whatever designation 
dicated d to or for the benefit of or used as of right Dye the Hindu 
ction. — Bes — meues 










— 
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ment or foundation of a Hindu religious nature or both com- 
bined, by whatever designation known and all property belong- 
ing thereto whether other purposes and any express or construc- 
tive trust of a Hindu Religious nature be applied wholly to 
religious purposes or partly to religious and partly to charitable 
or which property is vested in the hands of any person ; 


“person interested” includes— 


in the case of a temple, a person who is entitled to attend at 
or is in the habit of attending the performance of worship or 
service in the temple or who is entitled to partake or is in the 
habit of partaking in the benefit of the distribution of gifts 
thereat ; 

in the case of a specific endowment or institution a person 
who is entitled to attend at or is in the habit of attending the 
performance of the service or charity, or who is entitled to 
partake or is in the habit of partaking in the benefit of Jee 
charity ; 


“prescribed” shall mean prescribed by rules made under Part IL 


of this Act; 


(9) 


“trustee” shall mean a person by whatever designation known in 


whom the administration of an institution is vested or having control 
over any institution or holding any property in trust therefor, and includes 
any person who is liable as if he were a trustee. 


CHAPTER VIII 
The Cochin Devaswom Board 


62. 


Vesting of administration in the Board.—(1) The- — 
ef incorporated and unincorporated Devaswoms and Hindu Ramo 
Institutions which were under the management of the Ruler of Cochi 
immediately prior to the first day of July, 1949 either under section 5 506 
of the Govemment of Cochin Act, XX of 1113, or under the } prov sion 
of the Cochin Hindu Religious Institutions Act, 1 of 1081, and 
_— properties and funds and of the estates and all instituti 
management of the Devaswom ——— o£ — h 
Cochin Devaswom > Boards cs Sets z : 


a NAN the ae contain 
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members, two of whom shall be nominated by the Hindus among the 
Council of Ministers and one elected by the Hindus among the members 
of the Legislative Assembly of the State of Kerala. 


64. Procedure for the election of member to the Board.—A meeting 
of the Hindus among the members of the Legislative Assembly of the 
State of Kerala shall be summoned under the authority of the Governor 
of Kerala by any person authorised in this behalf by the Governor of 
Kerala to meet at such time and place and on such date as may be fixed 
by him in this behalf for the election of a member to the Board. The 
election shall be held in accordance with the rules specified in Schedule II 
by the person commissioned by the Governor of Kerala to preside over 
the meeting. 

65. Qualification for membership in the Board.—A person shall 
not be qualified for nomination or election as a member of the Board unless 
he is a permanent resident of the State of Kerala excluding the Malabar 
District and professes the Hindu religion and has attained thirty-five years 
of age. 

66. Disqualification for membership.—No person shall be eligible 
for election or nomination as a member of the Board if such person— 

(i) is of unsound mind, a deaf-mute or suffering from leprosy ; or 
(ii) is an undischarged insolvent ; or 
(iii) is an office-holder or servant of Government, a local authority, 
the Devaswom Board, an incorporated or unincorporated 
— Devaswom or the trustee of an institution ; or 
ee es (iv) is interested in a subsisting contract for making any supplies to 
—— or executing any work on behalf of incorporated or unincor- 
Sr porated Devaswoms ; or 
— — W "has been convicted by a criminal court of any offence involving ~ 
— me moral turpitude ; or 
— E member of Parliament or of the Legislature of any State. 
yerven z disqualification —(1) If a person elected or nomi- 
er of the Board is or subsequently becomes subject to 
stated in clauses (i), (ii), (iv) and (wv) of section 66, 
to be under such disability as hereinafter pro- 
| — — mentioned in clause (ii) or 
o pre e. Hindu: “canard pe shall. cease 
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— of section 66 
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(3) An appeal shall lie to the High Court against an order under sub- 
section (2) and such appeal shall be heard and disposed of by a Division 
Bench. 

(4) Until an application has been made under sub-section (2) and 
final orders are passed thereon, the member who is alleged to be subject 
to the disabilities stated in clauses (t), (ii), (iii), (iv), (v) and (vi) of sec- 
tion 66 shall be entitled to act as if he were not disqualified. 

68. Administration by the Board as a trustee.—(1) Subject to the 
provisions of this Act and of any other laws for the time being force, 
the Board shall be bound to administer the affairs of incorporated and 
unincorporated Devaswoms and institutions under its management in 
accordance with the objects of the trust, the established usage and customs 
of the institutions and to apply their funds and property for such purposes. 

(2) Notwithstanding anything contained in sub-section (1), the Board 
may, out of the funds under their control set apart such sum as they 
deem fit for the educational uplift, cultural advancement and economic 
betterment of the Hindu community after providing adequately for the 
purposes of the institutions which have to be met from the said fund. 


69. Removal of Member.—(1) A member of the Board may be 
removed from his oflice by the High Court on the ground of proved mis- 
behaviour or incapacity on an application made to the High Court as 
provided in sub-section (2). 

Explanation.—lIt a member does any act which is intended or is 
likely to endanger communal harmony or which tends to promote feelings 
of enmity or hatred between different classes of citizens in the State he 
shall, for the purposes of sub-section (1) be deemed to be guilty Si mis- 
behaviour. ar NYEN 


(2) Any such application may be made to the High Court by th 
Advocate-General or a person belonging to the Hindu communi ity 


34." 
¿u 


af 
(3) Such application shall be heard by a single Judge of the = 
Court in the first instance. Where it appears to him after such prelimin minar — — 
enquiry, as he deems necessary, that there is no prima facie case, he sk hal — E 
reject the application and may make such order as to — he dee 
‘proper. Where he is of opinion that there is a prima fa se he 
after recording his reasons therefor refer the application | A — 


aL ies jiya : 
Bench. ‘The Division Bench shall, after such enquiry as it t deem ems fit 


aye 
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(2) A member of the Board may, by writing under his hand, addressed 
to the Governor of Kerala resign his membership. 

(3) A member of the Board shall, on the expiration of his term of 
office continue in office until the vacancy caused by the expiration of his 
term of office is filled up. 

(4) A person ceasing to be member of the Board by reason of the 
expiration of his term of office shall, if he is otherwise qualified and is free 
from any disqualification, be cligable for re-nomination or re-election. 

(5) When the office of a nominated or elected member of the Board 
becomes vacant, a new member shall be nominated or elected, as the case 
may be, in his place in accordance with provisions contained in Part II 
of this Act and such member shall hold office so long as the member in 
whose place he is nominated or elected would have held office had such 
vacancy not occurred. 

71. President of the Board and honorarium for the President and 
members. —(1) The Hindus among the Council of Ministers shall nominate 
one of the members of the Board as its President. 

-(2) The President of the Board shall receive an honorarium of Rs. 
300 per mensem and each of the other two members an honorarium of 
Rs. 250 per mensem from out of Devaswom funds. 

— 72. Board to be corporate body-—(l) The Board shall be a body 
=_= Corporate having perpetual succession and a common seal with power to 
hold a and acquire properties for and on behalf of the Devaswoms, institu- 


— tions and estates specified in sub-section (1) of section 62. 
—— KE The Board shall by its name sue and be sued : 


ae that if a Secretary has been appointed by the Board it shall 
competent for the Secretary to represent the Board in a suit by or 










X 72A. Validity of proceedings. No act or proceeding of the Board 
|l E e deemed td be invalid by reason only of a defect in its constitution 
on he e gro ound that the President or any member thereof was disquali- 
d for, | 1ad ceased to hold, his office, or by reason of such act or 
g having been done or taken during the period of any vacancy in 
of the President | ‘or any member of such Board. 


~~ — — 


fice and me mee ng of the Board.—(1) The Board shall have an 
- where e it shall meet for the transaction of business and 
nic al id notices may be addressed. 

“Shee to — such functions 
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(5) 
before the Board shall be decided by a majority of votes; and where the 
votes are equally divided the President or the person presiding shall have 
a second or casting vote. 
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In case of difference of opinion among the members the question 


74. Vesting of jurisdiction in the Board.—Subject to the provisions 
of sub-section (2) of section 62, all rights, authority and jurisdiction 


belonging 


of July, 
and Institutions, shall vest in and be exercised by the Board in accordance 
with the provisions of this Act. 


y to or exercised by the Ruler of Cochin prior to the Ist day 
1949 in respect of incorporated and unincorporated Devaswoms 


75. Superintendence and control by the Board.—The Board shall, 
subject to the provisions of Part II of this Act, exercise supervision and 
control over the acts and proceedings of all officers and servants of the 
Board and of the Devaswom Department. 

76. 
members.—The Board may divide the area within the jurisdiction of the 
into territorial divisions and assign, subject to such restrictions 


Board 


Division into local areas and administration by President and 


and limitations as the Board may deem fit to impose, matters relating to 
routine administration vested in the Board by or under Part II of this 


Act in T 


espect of institutions situate in each of such divisions to the 


President or to any other member : 

Provided that the powers and duties vested in the Board in respect of 
incorporated and unincorporated Devaswoms and Institutions which were 
under the management of the Ruler of Cochin prior to the Ist day of 
July, 1949 shall be exercised only by the Board. 

77. 
sions of this Part the Board may invest or deposit the funds of the incor 
porated and unincorporated Devaswoms,— 


(2) 


Deposit and investment of funds.—Subject to the other provi- 


in a scheduled bank as defined in the Reserve Bank OE India 
Act,1934 or in any State treasury; or A 


(b) in promissory notes, debentures, stocks or other securities- of the 


(o) 


78. 
inconsistent with Part II of this Act or the rules made thereunder as to— 


(a) 


Government or the Government of India; or 

in stocks or debentures or shares in railway or other companies, — 

the interest whereon shall have been guaranteed by the Coven 

ment or Government of India. z3 ETRS 
Power to make bye-laws.—The Board may make bira ‘not ` 


Tarr 


the division of duties among the members of the Boardß; 


(b) the — and conduct of business at the meetings de the - 


the — registers, and accounts to be “kept at the office of the | — 
J Board; KEONG yg DETIK or —“ PESAN A TETI- — 3 — 
— > J ne i . 5 “2 Saad 
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(d) the form and manner of applications to the Board ; and 


(€) generally for the conduct of all proceedings and business of the 
Board under Part II of this Act. 


CHAPTER IX 
Institution in general 


79. Maintenance of registers by trustees.—(1) The trustee oi 
every institution shall maintain in such manner as may be prescribed, 
registers showing— 

(a) particulars of all immovable property belonging to or given ol 
endowed for the support or benefit of the institution and all 
property given or endowed for the performance of any service 
or charity ; 

(6) particulars of all movable properties belonging to the institu- 
tion with their estimated value and of all investments made by 
the institutions ; 

(ce) particulars of the items and scale of the ordinary and recurring 
expenditure in the institution ; 

(d) particulars of all the liabilities of the institution ; 

(e) the names of all offices to which any salary, emoluments or per- 
quisite is attached and the nature, time and conditions of 
service in each case ; and 

(f) such other particulars as the Board may from time to time fix. 

(2) Copies of the aforesaid register shall be prepared, verified and 
signed by the trustee of the institutioni and submitted by him to the Board 
within such period as may be prescribed in this behalf. 

(3) The Board may after making such enquiry as it may conside 
necessary, by order direct such alterations or additions to the registers as 
it may think necessary. 

80. Scrutiny of registers and submission of statements to Board.— 
The trustee of an institution shall scrutinise every year the entries in the 
registers referred to in section 79 and shall submit to the Board 
a verified statement showing the alterations, deletions and additions made 
therein. 

81. Accounts to be maintained by trustees.—The trustee of an 
institution shall maintain regular and proper books of account disclosing 
correctly the head of income and expenditure of the institution from day 
to day. 

82. Trustee to administer religious affairs in geeatdarice with usage.— 


— ü) Subject to the provisions of any law for the time being in force, the 
> — trustee of every institution shall be bound to administer its religious 
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affairs in accordance with the established usage and custom of the institu- 
tion and to apply the funds and property of such institution in accordance 
with the terms of the trust, the usages of the institution and all lawfui 
directions which the Board may issue in respect thereof and in such 
administration of its affairs and application of the funds and property 
he shall act as carefully as a man of ordinary prudence would deal with 
such affairs, funds or property as if they were his own. 

(2) A trustee shall, subject to the provisions of part II of this Act be 
entitled to exercise all powers incidental to the prudent and beneficial 
management of the institution and to do all things necessary for the due 
performance of the duties imposed on him. 

83. Submission of account, return etc., to Board.—(l) The 
trustee of every institution shall furnish such accounts, returns, reports or 
other information relating to the administration or management of the 
institution in his charge to the Board within such time, as it may prescribe 
or require. 

(2) Where a receiver or other officer appointed by any court is in 
management of an institution, such court may, on the request of the 
Board, direct the receiver or other officer to furnish the Board from time 
to time, with the accounts of income and expenditure of the institution 
so as to enable the Board to bring to the notice of such court objections, 
if any, relating to such accounts. 

84. Submission of balance sheet to Board.—The trustee shall 
prepare or cause to be prepared an annual balance sheet giving such 
particulars as will disclose the nature and extent of the income, expendi- 
ture, outstanding, and savings of the institution and send a signed copy 
of the same to the Board not later than the last day of the first month 
of the succeeding financial year. The trustee shall promptly furnish the 
Board with such information as may be required by him to explain 
correctly doubts, if any, arising on an examination of the balance sheet. 


(2) The scale of expenses of an institution shall be so adjusted as to 
provide for an early saving of at least 24 per cent of the gross income after 
paying the interest on debts, if any, as may be determined by the Board 
from time to time by notification in the Gazette. The savings so made 
shall be earmarked as a reserve fund to be drawn upon to meet unexpected 
and unavoidable expenditure and for purchase of immovable properties 
at prices to be approved of by the Board. 


(3) The reserve fund shall within 10 days of the submission of the 


annual balance sheet be invested in the name of the institution in the | 
manner provided for the investment of trust funds under the Trust Act. 
for the time being in force. Where however the Board is satisfied that an K 
institution has such a sufficiency of reserve funds as can be conveniently 7 
utilised for the payment of any debt outstanding, it may direct the trustee — 


— 


- 
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of the institution to utilise the whole or any portion of the reserve fund 
for the payment of such debts. The trustee who has been so directed shall 
pay off the debts accordingly and shall forthwith satisfy the Board that 
such debts have been so paid off. 


(4) A contribution not exceeding one per cent of the annual gross 
receipts of each institution may be levied for supervision charges and 
credited to the Board in accordance with orders specially issued by the 
Board from time to time. Such amounts may be recovered by the Presi 
dent of the Board as if they were arrears of revenue under the Revenue 
Recovery Act, for the time being in force. 

85. Control of trustee over office-holders and servants.—All office 
holders and servants attached to an institution or in receipt of any 
emolument or perquisite from an institution shall be under the orders 
and control of the trustee and the trustee may by a written order fine, 
suspend, remove or dismiss any of them for breach of trust, incapacity, 
disobedience of lawful orders, neglect of duty, misconduct or for other 
sufficient cause and a copy of such order shall be communicated to the 
office-holder or servant concerned. 


86. Alienation of property without sanction of Board void—(1) An 
exchange, sale, mortgage, pledge, lease or other alienation of the property 
of an institution executed or made or any debt contracted on its behalf, 
shall be void unless it is executed or made or contracted with the previous 
sanction of the Board or with the previous sanction of the civil cour: 
when in any suit, appeal or other proceedings in relation to the institution 
a Receiver has been appointed by the civil court for the management of 
the properties of the institution : 


Provided that the court shall before granting or refusing such sanction 
give notice to the Board and hear the objections, if any, of the Board. 


(2) The Board may prefer an appeal to the High Court from the 
order passed by such court within thirty days of the order and such appeal 
shall be heard and disposed of by a Bench of not less than two Judges. 


(3) Any person aggrieved by an order under sub-section (1) may 
appeal to the High Court within thirty days from the date of publication 
of the order in the Gazette and such appeal shall be heard and disposed 
of by a Bench of not less than two Judges. 


(4) Every order of the Board under sub-section (1) shall be published 
— = in the Gazette. 

— — gi: 87. Enquiry into affairs of institution by an officer deputed by the 
Ri 1) The Board may depute any officer not lower in grade than a- 
wom Assistant Commissioner to enquire into the affairs of any 
enag: examine the properties, movable and immovable, and 
re and other records of any institution and to submit 
“on the result of such enquiry and inspection. The trustees, — 
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office-holders and servants of such institutions shall furnish the office: 
so deputed with all the information he may call for and shall also assist 
him in the examination of the properties, accounts, registers and records. 
On the report of the officer deputed to conduct the enquiry the Board 
shall pass such orders as it may think proper. 


(2) Where the officer deputed under sub-section (1) finds, that any 
movables are likely to be removed or misappropriated, he shali take such 
immediate steps for their temporary safe custody as may be necessary and 
make a report to the Board, and on receipt of such report and afte: 
nearing the parties concerned, the Board shall pass such orders as it may 
think proper. 

(3) Pending final orders on the report of the officer deputed to conduct 
the enquiry under sub-section (1) or pending the enquiry, the Board 
may suspend the trustee, office-holder or servant. 

88. Powers of the Board over Trustee etc.—The Board may fine any 
trustee, office-holder or servant of an institution who wilfully and con- 
tumaciously disobeys any order passed by it under section 83 or section 87 
in an amount not exceeding fifty rupees for each act of disobedience. 
if the said trustee, office-holder or servant fails to carry out the said order 
within one week from the date of receipt by him of the order imposing the 
fine, the Board may remove him from his trusteeship. The trustee of an 
institution shall be bound to give effect to the order passed by the Board 
under this section in respect of an office-holder or servant of the institution 
and any failure on his part to give effect to such order shall be deemed 
disobedience within the meaning of this section. 


89. Removal of trustee by the Board.—(1) If a trustee ‘or’ office 
holder or servant of the institution fails to conform to the provisions of 
Part II of this Act or the rules issued thereunder or the provisions con- 
tained in the scheme of administration framed for the institution or if 
the trustee alienates any property of the institution or contracts any debts 
in contravention of section 84 or if the trustee becomes afflicted by any 
physical or mental infirmity which in the opinion of the Board renders him 
unfit to discharge the functions of the trustee or if in the enquiry or on the 
report referred to in section 87 the Board is satisfied that the removal of 
ihe trustee or office-holder or servant is necessary in the interests of the 
institution, the Board may remove such trustee, office-holder or servant. 
A hereditary trustee removed under this section may, within ninety days 
of the date of the communication of the order of removal, apply to the 
court to modify or cancel the order of the Board, and subject to the 
decision of the court, the order of the Board shall be final. 


(2) An appeal shall lie from such order of the court to the High 


Court within ninety days from the date of the order appealed against. 
Such appeal shall be — and disposed of by a Bench of not less than; 


two judges. — a fii KENE nps z BIEN, cote actos ate ads 
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90. Disqualifications for being a trustee——(1) A person shall be 
disqualified for holding the office of a trustee of an institution, if he— 
(a) has been convicted by a criminal court of any offence involving 
moral turpitude ; or 
(b) applies to be adjudicated or is adjudicated an insolvent; o1 
(c) ceases to profess the Hindu religion ; or 
(d) is of unsound mind, a deaf-mute, or suffering from leprosy. 


(2) If a trustee of an institution becomes subject to any of the dis- 
qualifications mentioned in sub-section (1), he shall cease to hold office. 

(3) The Board shall in case ot doubt or dispute determine whether 
a trustee is disqualified under sub-section (1). 

(4) Any person aggrieved by an-order of the Board on the ground of 
unsoundness of mind ‘or leprosy may, within ninety days of the date ol 
communication of the order, apply to the court to modify or cancel the 


order of the Board and subject to the decision of the Court, the order of 
the Board shall be final. 


91. Appointment of trustee in place of trustee removed—Where a 
trustee is suspended under sub-section (3) of section 87 or removed under 
section 88 or section 89, or where a trustee has ceased to hold office under 
section 90, the Board shall, where such trusteeship is hereditary, appoint 
as trustee a competent adult male member of the family in which such 
trusteeship is hereditarily vested and in other cases the Board shall 
appoint a competent person as trustee in accordance with the scheme 
of administration, if any, existing in such institution or the usage of 
such institution : 

Provided that— 


(1) where no competent adult male member of the family is avail- 
‘able or where the Board is satisfied that in the interests of the 
institution some other person has to be appointed, the Board 
May appoint any other person to be a trustee ; 


(2) where according to the scheme of administration or the usage 
of any institution the trusteeship is to be vested in a certain 
specified number of persons and a suitable person cannot be 
found to replace a trustee who has been suspended under sub- 
section (3) of section 87 or removed under section 88 or section 
89 or who has ceased to hold office under section 90, the Board 
may by order direct that the number of trustees be reduced 
for the time being until a suitable person becomes available 

A and is appointed to fill up the vacancy. 


-t rS “92. "Procednse when trustee appointed by the Board is resisted.— 
“Where a person has been appointed as a trustee or appointed to discharge 


the — of a trustee in accordance with the provisions of Part II 
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of this Act and such person is resisted in or prevented from obtaining 
possession of the institution or of the records, accounts, registers and 
properties thereof by a trustee, office-holder or servant of the institution 
who has been suspended or removed from his office or who is not entitled 
to be in possession or by any person claiming or deriving title from such 
trustee, office-holder or servant other than a person claiming in good faith 
to be in. possession on his own account or on account of some person not 
being the said trustee, office-holder or servant, the court shall, on applica- 
tion by the person so appointed and on the production of the order of 
appointment, and where the application is for possession of property, on 
the production of a certificate by the Board in such manner as may be 
prescribed, setting forth that the property in question belongs to the 
institution, direct delivery to the person appointed of the possession of 
such institution or the records, registers, accounts or properties shall be 
executable as if it were a decree for possession passed by the court : 

Provided that nothing contained in this section shall bar the institu- 
tion of a suit by any person aggrieved by an order under this section for 
establishing his title to the said property. 


Explanation.—A person claiming under an alienation contrary to the 
provisions of section 86 shall not be regarded as a person claiming in 
good faith to be in possession on his own account within the meaning 
of this section. 


93. Board’s powers to frame schemes.—(1) Where the Board is 
satisfied that in the interests of an institution a scheme of administration 
should be settled it may, after publishing in the Gazette a draft of the 
scheme it proposes to make and after considering the objections, if any, of 
persons likely to be affected thereby, by order settle a scheme of adminis- 
tration for the institution. 

(2) The scheme or rules of management framed under the Cochin 
Hindu Religious Institution Act, 1 of 1081, in respect of any institution 
shall be deemed to be the scheme of administration settled by the Board 
under sub-section (1) for that institution. 

(3) The Board may modify or cancel any scheme of administration 
settled or deemed to be settled under sub-section (1) or sub-section (2). 

(4) Every order of the Board settling, modifying or cancelling the 
scheme under this section shall be published in the Gazette. 

(5) ‘The trustee or any person having interest may within six months 
of the date of such publication, institute a suit in the court to modify or 
set aside such order. Subject to the result of such suit and subject to the 
provisions of sub-section (7), every order of the Board shall be final ang 
binding on the trustee and all persons having interest. 

(6) Pending the settling of a scheme, the Board may appoint fit person: 
to discharge all or the functions of a trustee and define its A NG 
duties, 4 Jato ys 
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(7) Any scheme of administration settled by the court under this 
section or which under section 96 is deemed to be a scheme settled under 
Part II of this Act may at any time for sufficient cause be modified o1 
cancelled by the court on an application made by the Board or the truste< 
or any person having interest but not otherwise. 


94. Board’s powers to direct the performance of charity or service 
in certain cases.—(l1) Where an endowment for the performance 
of a charity or service in an institution has been made and has been 
directed to be met out of any property or income thereof, whether a 
specific charge on such property or income has been created therefor or not, 
and there is a failure in the due performance of the charity or service 
by the person responsible, the trustee of the institution or the Board in the 
case of institutions under its management may require the person in 
possession of the property or income from which such charity or service 
has to be met, to pay to the trustee or the Board, as the case may be, 
the expenses incurred or likely to be incurred in causing the charity O1 
service to be performed otherwise. In default of such person making the 
payment as required by the trustee or the Board, the court shall, on the 
application of trustee or the Board, as the case may be, pass an order 
for the recovery of the amount from him or the property and such order 
may be enforced as if it were a decree of such court. 

(2) Where there is a failure in the due performance of the charity 
or service connected with an institution as mentioned in sub-section (1) 
or the trustee does not cause the charity or service to be performed, the 
Board may direct the trustee concerned to cause such charity or service 
to be performed and to recover the amount as aforesaid and the trustee 
shall be bound to obey such directions. Where the trustee does not obey 
such directions the Board shall cause such charity or service, to be per- 
formed and recover the amount as laid down hereinbefore : 


Provided that where the person in possession of the property or 
“income is not the person responsible in law for the performance of the 
charity or service and the amount referred to in this section is recovered 
from the person in possession, the court shall, on the application of such 
ne person pass an order for the recovery of the amount from the person 
SKED msible in law and such order may also be enforced“as if it were 
— e of such court. 


Board’s PWES to divert funds of an endowment in certain 
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surplus which is not required for such purposes and may by such order 
direct that the amount of the endowment or such surplus as is declared to 
be available be appropriated to a religious, educational or charitable pur- 
pose not inconsistent with the objects of such institution : 

Provided that in the case of an institution founded and maintained 
by a community such surplus shall, as far as possible, be utilised for the 
benefit of the community for the purposes mentioned above 


(2) It shall be competent to the Board when giving a direction under 
sub-section (1) to determine what portion of the surplus shall be retained 
as a reserve fund for the institution and to direct the remainder to be 
appropriated for the purposes specified in that sub-section. 

(3) The Board may at any time by order and in the manner provided 
in sub-section (1) modify or cancel an order passed under that sub-section. 

(4) The order of the Board under this section shall be published in 
the Gazette. The trustee or any other person having interest may within 
six months of the date of such publication institute a suit in the court 
to modify or set aside such order. 

(5) Any decision of the court under this section may at any time for 
sufficient cause be modified or cancelled by the court on an application 
made by the Board or the trustee or any person having interest but not 
otherwise. 

96. Board’s powers regarding schemes framed by court.—Where 
the administration of an institution is governed by any scheme settled 
under section 77 of the Cochin Code of Civil Procedure, such scheme shall, 
notwithstanding any provision of Part II of this Act which may be incon- 
sistent with the provisions of such scheme, be deemed to be a scheme 
settled under section 93 and such scheme may be modified or cancelled by 
the Board in the manner provided by Part II of this Act. 


97. Power of Board and court to constitute body for administration 
of institution.—In settling a scheme under section 93 or modifying 
a scheme deemed to have been setiled under section 96 the Board or the 
court as the case may be, may associate any person with or constitute any 
separate body for participation or assistance in the administration of 
such institution. 


CHAPTER X 

Assumption of Management 

98. Assumption of Management. —(1) The Board — assume ‘the 
management of an institution in the following cases :— — 


(a) On the application of a majority of the trustees or where there 
are only two trustees, of — one of them, — in cases where 


~ 
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the founders have reserved to themselves the power of appoint- 
ing and dismissing trustees, of a majority of such founders or 
where there are only two founders, of any one of them ; 


(6) On the refusal of not less than half the number of trustees to 
accept or to continue in the trusteeship or on their admission 
of incapacity continue as a trustee ; 


(c) Where the Board has already taken part in the management by 
the appointment of certain officers or servants according to 
the existing usages, if the trustees have failed to carry on the 
duties properly and in the best interests of the institution ; 


(4) Where the Board has succeeded to the right of management in 
part by reason of escheat, if the remaining trustees have failed 
to carry on their duties properly and in the best interests of 
the institution ; and 


(e) Where there is proved mismanagement although the institution 
do not fall under clauses (c) and (d) of this section. 


(2) Any person deeming himself aggrieved by an order of assumption 
passed on any of the grounds mentioned in clauses (c), (d) and (e) of sub- 
section (1) of this section may, within a period of six months from the date 
of the publication of the order of assumption in the Gazette institute in the 
District Court within whose jurisdiction the subject matter is situate a suit 
to set aside such order : 


_ Provided that subject to the result of the suit, if any, the order of 
assumption shall be final. 
= 99. Enquiry prior to assumption.—(1) Before assuming the manage- 
= ment of any institution under Part IT of this Act, the Board shall require a 
= Devaswom Assistant Commissioner to enquire into the affairs of such insti- 
_ tution and to submit a full report. If, on such report and after hearing e 
_ the parties affected or interested the Board is satisfied that it should, for the 
ction and conservation of the trust, assume the management of the 
tution, it may pass an order for the assumption of the management 
ich institution. Such order shall be duly notified in the Gazette and 
effect from such date as the Board may fix. 


e Board may associate any person with or constitute any separate 
participating or assisting in the administration of the institution 
to pass supplementary orders—(1) Where an order 
1 trustee or office-holder or servant or for 
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(2) Without prejudice to the generality of the provisions contained 
in sub-section (1), the Board may pass such orders for the search or seizure 
of the keys, jewels, vessels, furniture, records and other properties movable 
and immovable belonging to the said institution or for the transfer of 
their possession to such person or persons as it may direct. 

101. Penalty for disobedience of orders under section 100.—(1) 
If a trustee or office-holder or servant of an institution or any other person 
knowing that an order under section 100 has been made, disobeys any 
direction contained in such order or otherwise fails to comply with the 
reasonable requirements of the said order within the period specified, in 
such order, or if no such period is specified, within a reasonable time, he 
shall be deemed to have committed an offence under section 174 of the 
Cochin Penal Code and he shall be liable to be prosecuted therefor. 


(2) (a) If at any time the Board is satisfied that in the interests of the 
institution it is desirable for the Board to restore the management of an 
institution assumed under clauses (a) and (b) of sub-section (1) of section 98, 
the Board may restore the management of the institution to the original 
trustees or founders and may lay down such conditions as it may deem fit 
for the proper management of the institution after such restoration. 


(b) Where the management of an institution is assumed, under clause 
(e) of sub-section (1) of section 98, the Board shall restore the management 
to the trustees or founders on their application for the same : ; 


Provided that (1) the affairs of the institution have been restored toa 
satisfactory condition and (2) such trustees or founders undertake in writing 
to abide by such conditions as may be laid down by the Board in regard 
to the proper management of the institution. . 


(c) Where the management of an institution is assumed under clause 
4a) of sub-section (1) of section 98, the Board shall restore the management A — 
to the trustee on application being made in that behalf by a majority — 
the trustees or founders and where there are only two trustees or founders; 
by both of such trustees or founders : — 


Provided that all money recoverable by the Board — the: 
on account of loans advanced or sums spent during the Speer be 
tion of management, whether before or after the coming into force 
11 of this Act, are pard before the restoration- of the manage 
institution. os . Dut ash Sige... =a 
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(2) The accounts of the Board shall be audited annually. 


(3) The accounts of every institution shall be audited annually or if 
the Board so directs in any case or class of cases at shorter intervals. 


(4) The audit shall be made by auditors appointed by the High Court 
in the case of accounts of the Board and of incorporated and unincor- 
porated Devaswoms and institutions under the management of the Board 
and by the Board in the case of other institutions. 


(5) Every auditor appointed under this section shall be deemed to be 
a public servant within the meaning of section 15 of the Cochin Penal 
Code. 


103. Submission of audit report.—After completing the audit for 
any year or for any shorter period, or for any transaction or series of tran- 
sactions, as the case may be, the auditor shall send a report to the High 
Gourt in the case of the accounts of the Board and of incorporated and 
unincorporated Deyaswoms and institutions under the management of 
the Board and to the Board in the case of accounts of other institutions. 


104. Contents of audit report—(1) The auditor shall specify in his 
report all cases of irregular, illegal or improper expenditure or of failure 
to recover moneys or other property due to the Board or to incorporated 
or unincorporated Devaswoms or institutions under the management of 
the Board, as the case may be, or of loss or waste of money or other 
property thereof caused by neglect or misconduct. 


(2) The auditor shall also report on any other matter relating to 
the accounts as may be prescribed or on which the High Court or the 
Board may require him to report. 


105. Rectification of irregularities The High Court shall send 

= to the Board a copy of every audit report relating to the accounts of 

== incorporated and unincorporated Devaswoms and those of the Board and 
Bs — be the Kh of the Board to remedy any defects or imegularities 
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(4) The Board shall send a copy of every audit report relating to the 
accounts of an institution to the trustee thereof and it shall be the duty 
of such trustee to remedy any defects or irregularities pointed out by the 
auditor and report the same to the Board within one month from the 
date of receipt of the report by the trustee. 

(5) If, on a consideration of the report of the auditor or otherwise, 
the Board thinks that the trustee was guilty of misappropriation or wilful 
waste of the funds of the institution or of gross neglect resulting in a 
loss to the institution, the Board may, after giving notice to the trustee to 
show cause why an order of surcharge should not be passed against him and 
after considering his explanation, if any, and after taking such evidence 
as the Board deems necessary, by order certify the amount so lost and 

“direct the trustee concerned to pay such amount personally within a 
specified time : | 

Provided that if in respect of any expenditure or dealing with trust 
property, the trustee had obtained the directions of the Board and had 
acted in accordance with such directions, he shall not be held responsible. 


(6) The Board shall forward a copy of the order under sub-section (5) 
with the reasons for the same by registered post to the trustee concerned. 


(7) If the trustee fails to pay the sum specified in the order of sur- 
charge within the time specified in such order the same may be recovered 
by the President of the Board for and on behalf of the institution, as 
an arrear of revenue under the provisions of the Revenue Recovery Act 
for the time being in force : 


Provided that the trustee may deposit in the court the amount with 
which he is surcharged or furnish security to the satisfaction of the court 
for such amount and apply to the court within ninety days of the date of — 
service of the order of surcharge to set aside such order and the court a 
may after giving notice to the Board and after taking such evidence as = 
it deems necessary, confirm, modify or cancel the order of surcharge with — — 
such order as to costs as it may think proper. An appeal shall lie against * 
such order of the court to the High Court within ninety days of the a cder- 
and the same shall be disposed of by a Bench of not less than — 

(6) An order of surcharge under this section against oa) 
member of the Board or a trustee shall not bar a suit for a 
him except in respect of the matter finally dealt with su 

(9) A copy of the audit report shall be — 
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107. Budget and Administration Report—(l) The Board shall in 
cach year prepare a budget for the next financial year showing probable 
receipts and disbursements of the incorporated and unincorporated 
Devaswoms and Hindu Religious institutions under the management of 
the Board during that financial year. The Board shall also within two 
months of the commencement of each financial year submit to the Govern- 
ment number of copies of the budget so prepared as the Government may 
direct. 


(2) The Board shall in each financial year prepare an annual adminis- 
tration report of the working of the Board during that year and shall 
within three months of the commencement of the next financial year submit 
to the Government such number of copies of the said report as the 
Government may direct. 


(3) The trustee of every institution shall in each year submit to the 
Board before such date and in such form as it may require, a budget show- 
ing the probable receipts and disbursements of the institution during the 
following financial year. 

(4) Every such budget shall make adequate provision for the scale 
of expenditure for the time being in force and the due discharge of all 
liabilities in respect of loans. 

6) The Board may within such time after the receipt of the budget. 
as it may fix, direct the trustee to make such alterations, omissions or 
additions in the budget as it may think fit. 


CHAPTER XII 
M iscellaneous 


108. Ong ani by President and members. The President or — 


san AN | property bela — detinent elang te any institution and thie trustees 
of su institution and all office-holders and servants working under him 
_ afforc to the President or any of the members of the 
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the institution in his charge incur reasonable expenditure for securing 
the health, safety or convenience of pilgrims or worshippers resorting to 
temples and shrines attached to such institution ; 

Provided that the Board may restrict and place under such control 
as it may think fit the exercise by the trustee of his discretion under this 
section. 

111. Expenses to be recoverable from funds of institutions.—Al 
expenses incurred by the Board and other charges leviable from an institu- 
tion under Part II of this Act or the Cochin Hindu Religious Institutions 
Act, I of 1081, or the rules framed thereunder shall be recoverabie out 
of the funds of the institution. 

112. Powers of enquiring officers.—(1) The officer holding enquiry 
under the provisions of Part II of this Act shall have the power of sum- 
moning and examining witnesses and the provisions of the Cochin Code 
of Civil Procedure, LIII, shall apply to the summons issued under Part II 
of this Act. 

(2) Any officer making an enquiry, under the provisions of Part II of 
this Act or the rules framed thereunder may examine orally any person 
supposed to be acquainted with the matter under enquiry or any fact 
relevant thereto and may reduce into writing any statement made by the 
person so examined. 

Such person shail be bound to answer truly all questions relating to 
such matter put to him by such officer other than questions, the answer to 
which would have a tendency to expose him to a criminal charge or to 
a penaity or forfeiture. 

113. Procedure for recovery of moneys, rents, etc—(1) All moneys 
recoverable under Part II of this Act or the rules framed thereunder other 
than the money recoverable under sub-section (1) of section 94 shall be 
deemed to be arrears of revenue within the meaning of the Revenue 
Recovery Act, for the time being in force, and shall be recoverable in the 
manner provided thereunder in the said Act. 


(2) The provisions of the Devaswom Proclamation, dated the 29th 
day of Makaram, 1085, corresponding to the llth day of February, 1910 
and the rules issued thereunder in respect of the procedure to be adopted 
and the mode of recovery of pattom, mischavaram, renewal fees and other 
dues shall apply mutatis mutandis to the procedure and mode of recovery 
of pattom, mischavaram, renewal fees and other dues relating to incor- 
porated and unincorporated Devaswoms and to the institutions “whose 
managements has been assumed under the provisions of the Cochin Hindu 
Religious Institutions Act, I of 1081, or is assumed under the Provisions 
of Part II of this Act. 3 axawed .7" bret eft 


114. Power of Board to decide as to whether or not an n institution. 
falls within the definition—(1) If any dispute arises as to whether an 
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institution falls within the terms ‘institution’ as defined in Part II of this 
Act, such dispute shall be decided by the Board and the decision of the 
Board shall be published in the Gazeile. 

(2) Any person affected by a decision of the Board under sub-section 
(1) may within six months from the date of publication of the decision of 
the Board in the Gazette, institute a suit in the court to modify or set 
aside such decision. 

(3) Subject to the final decree in the suit provided for in sub-section 
(2), the decision of the Board shall be final. 


115. Audit fee.—(1) Every institution shall pay annually for meeting 
the cost of auditing its accounts such sum not exceeding one and a half per 
cent of its income as the Board may determine. 

(2) All sums paid in pursuance of sub-section (1) shall be credited to 
a fund called the Audit Fund and shall be utilised only for the purpose 
of meeting the cost of auditing the accounts of the institution including 
the cost of any staff maintained for auditing the accounts of the institution. 

(3) The annual payment referred to in sub-section (1) shall be made 
notwithstanding anything to the contrary contained in any scheme settled 
under Part II of this Act for the institution. 

(4) If the trustee fails to pay the amount aforesaid within the time 
fixed by the Board, such amount may be recovered by the President as 
if it were an arrear of revenue under the Revenue Recovery Act, for 
the time being in force. 


nS. _ Indemnity for acts done under the Act.—No action for damages 


shall lie against any officer or against any person acting under or in 
| parser ars of the authority conferred by Part II of this Act or any act bona 
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120. Grant of copies.—The President of the Board may grant copies 
of proceedings or other records on payment of such fees and subject to such 
conditions as may be determined by the Board. Copies shall be certified 
by the President of the Board or by such officer as may be authorised by 
him in this behalf in the manner provided in section 76 of the Indian 
Evidence Act as made applicable to Cochin by Proclamation, dated the 
21st day of Makaram, 1080. 


121. Members of Board, etc., to be deemed public servants.—The 
members of the Board and the officers and servants of the Board and the 
Devaswom Department shall be deemed to be public servants within the 
meaning of section 15 of the Cochin Penal Code. 

122. Rules.—(1) The Board may make rules to carry out all or any 
of the purposes of this Act not inconsistent therewith. 

(2) In particular and without prejudice to the generality of the 
foregoing power, the Board shall have the power to make rules with 
reference to the following matters :— 

(a) all matters expressly required by this Act to be prescribed ; 

(b) regulating the sale of expenditure of incorporated and unin- 
corporated Devaswoms and institutions under the management 
of the Devaswom Board; 

(c) the maintenance and auditing of the accounts of institutions, 
the appointment of certified auditors and their remuneration ; 

(d) submission of budgets, reports, accounts, returns or other infor- 
mation by the Devaswom Department to the Board ; 

(ec) the method of recruitment and qualifications, the grant of 
salaries and allowances, discipline and conduct of officers and 
servants of the Board and of the Devaswom Department and 

2 generally the conditions of their service ; 

(f) the establishment of provident funds and the grant of pension 
for the officers and servants of the Board and of the Devaswom 
Department. 

(3) The power to make rules shall be subject to the conditions of 
previous publication. 

(4 Until rules are made by the Board under sub-sections (1) and (2), 
the rules in force before the Ist day of July 1949, shall, so far as yee be, 
continue to be in force. 

123. Publication of byelaws.—All rules and byelaws made under 
Fart IL of this Act shall be published in the Gazette. 

124. Suits against Board.—No suit shall be instituted against the 
Board until the expiration of two months after a notice in writing has — 
been delivered or left at the office of the Board stating the cause of action, — 


the relief sought, and the name ane piace; of — of the — — plaine | 








888 REPEAL [SEc. 130 


uff, and the plaint shall contain a statement that such notice bas been 
so delivered or left. 

125. Continuance of legal proceedings.——Any legal proceedings taken 
on behalf of or against the Devaswoms and Hindu Religious Institutions 
under the management of the Ruler of Cochin either under section 50G 
of the Government of Cochin Act, XX of 1113, or under the provisions 
of the Hindu Religious Institutions Act, I of 1081, prior to the Ist day 
of August 1949, may be continued by or against the Board. 


126. (1) The Board having jurisdiction over any institutions or any 
person, having interest and having obtained the consent to the Board, may 
institute a suit in the court to obtain a decree— 

(a) appointing or removing the trustee of an institution ; 

(6) vesting any property in the trustee of an institution ; 

(c) directing accounts and enquiries against the trustee of an in- 
stitution ; or 

(d) granting such further or other reliefs as the nature of the case 
may require. 

(2) Section 77 and Rule 8 of Order I of the First Schedule of the 
Cochin Code of Civil Procedure, 1111, shall have no application to any suit 
claiming any relief in respect of the administration or management of an 
institution and no suit in respect of such administration or management 
shall be instituted except as provided by this Act. 


127. Provision regarding officers of Devaswom Departments.— 
Appointments in the administration service in the Devaswom Department 
shall be made only in accordance with such rules as may be prescribed. 


128. Board to exercise powers under Proclamation of 1094.— 
The powers vested in the Government and the Diwan by Proclamation 
dated the 13th day of Edavam, 1094 as amended by Proclamation, VII of 
1120, shall be vested in and exercised by the Board and the said Proclama- 
tion shall have effect as if for the words “Our Government” and “Our 
Diwan” occurring therein the words “the Cochin Devaswom Board” were 
substituted. 

129. Amendment of Cochin Charitable and Religious Trusts Act. 


“KIK of 1123.—In clause (c) of section 9 of the Charitable and Religious 
_ Trusts Act, XIX of 1123, for the words “under the management of the 


_ Executive Authority referred to in section 50G of the Government of 
— Cochin Act, XX of 1113” the words “under the management of the Cochin 
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PART Ill 


i31. Repeal and savings.—(1) Hindu Religious Institutions Ordinance, 
1950 (I of 1950) is hereby repealed. 

(2) Notwithstanding the repeal by this Act of the said Ordinance, 
all orders made, action taken or things done or deemed to be made, action 
taken or done, in the exercise of any power conferred by or under the 
said Ordinance shall, subject to the provisions of sub-section (3), be 
deemed to have been made, taken or done in exercise of the powers con- 
ferred by or under this Act as if it had commenced on the Ist day of 
February, 1950. 

(3) Notwithstanding any provision to be contrary contained in the 
Hindu Religious Institutions Ordinance, 1124 (IX of 1124), and the Hindu 
Religious Institutions Ordinance, 1950 (I of 1950), the term of office of 
the President and members of the Travancore and Cochin Devaswom 
Boards constituted or deemed to be constituted under the said Ordinance 
shall expire at the commencement of this Act : 

Provided that the Presidents and members of the said Boards shall 
hold office and continue to function under this Act until the members 
elected or nominated under this Act to the respective Boards assume 
office notwithstanding anything contained in this Act : 

Provided further that the members of the said Board whose term of 
office expires under this sub-section shall, unless they are disqualified under 
any of the provisions of this Act, be cligible for re-election or re-appoint- 
ment. 


SCHEDULE I (Not printed) 

SCHEDULE II 

(See sections 5 and 64) 

l. Lhe person commissioned by the Governor of Kerala to preside 
over the meeting for the election of a member to the Board (hereinafter 


in those rules referred to as the Chairman) shall fix the date, the time 
and the place for the presentation of nomination papers. 


2. The Chairman shall be present on the date and at the time and 
place fixed by him for the receipt of nomination papers. 


3. Any Hindu member of the Legislative Assembly of the State — 


of Kerala may nominate a duly qualified person who is not subject to 
any disqualification for election as the member of the Board by delivering 
to the Chairman between the hours fixed by the Chairman for the receipt 
of nomination papers, a nomination paper signed by the proposer and 
another Hindu member of the Legislative Assembly of the State of Kerala 
as seconder and stating the name of the person nominated. The — 


— 
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nominated shall affix his signature to the nomination paper before it is 
delivered to the Chairman, stating that he is willing to serve as a member 
of the Board, if elected. 


4. Any person who has been nominated may withdraw his condida- 
ture at any time before the Chairman proceeds to hold the election. 


5. The Chairman shall, before conducting the election, read out to 
the Hindu members of the Legislative Assembly of the State of Kerala, 
the names of the persons who have been duly nominated together with 
those of their proposers and seconders, and if only one person has been 
so nominated shall declare that person to be duly elected as the member 
of the Board. If more than one person has been so nominated, the Hindu 
members of the Legislative Assembly of the State of Kerala shall proceed 
to elect the member to the Board by ballot on the same day or on another 
day to be fixed by the Chairman. 


6. For the purposes of these rules, member of the Legislative Assembly 
of the State of Kerala shall mean a member who has taken the oath pres- 
cribed, for members of the Legislative Assembly of the State of Kerala and 
who has signed the Register of members of the Legislative Assembly of 
the State of Kerala. 


7. Where only two candidates are nominated for election as the 
member to the Board, the candidate who obtains at the ballot the larger 
number of votes shall be declared elected by the Chairman. If they obtain 

aoa equal number of votes, the election shall be by the drawing of lots. 
prt 

E> “Where more than two candidates have been nominated for elec- 

= ÈS tion as the member of the Board and at the first ballot no candidate obtains 
more vote than the aggregate votes obtained by the other candidates the 



















m the ah — Ene shall proceed, the candidate biting 
allest number of votes at each ballot being excluded from the 
until one candidate obtains more votes than the remaining can- 
or than the aggregate votes of the remaining candidates, as the 
"be, and 5 ch candidate shall be declared elected. 
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APPENDIX 11 


MADHYA PRADESH PUBLIC TRUSTS ACT, 1951 
[ MADHYA PRADESH Acr XXX OF 195] ] 





An Act to regulate and to make better provision for the administration ~ 

of public, religious and charitable trusts in the State of Madhya 

Pradesh 

Whereas it is expedient to regulate and to make better provisions for — 
the administration of public, religious and charitable trusts in the State 
of Madhya Pradesh : 


It is hereby enacted as follows :— 


CHAPTER I 
Preliminary 


1. Short title. extent and operation.—(1) This Act EN ee ads as 


the Madhya Pradesh Public Trusts Act, 1951. + aes 


(2) It extends to the whole of Madhya Pradesh. = Ku — 


(3) This section shall come into force at once and sections 2 to 38 
shall be in force in the Mahakoshal region, and shall come into force in 
the other regions of the State on such date, as the State Government may, = 
by notification in the Official Gazette, direct. SA ; ee F 

[ Sections 2 to 38 came into force on lst June 1953.] tä ey — 

2. Definitions.—In this acp unless there is cayno repugnant i ı tl 
subject or context, — — < — 

Q) “Court” means the principal Civil Court ‘of or rigi 
in the district ana f —— 6 
Bor, “math” means an institution for the p 
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a church, a wakf or any other religious or charitable endowment and a 
society formed for a religious or charitable purpose ; 

(5) “register” means a register maintained under sub-section (2) of 
section 3 of the Act; 

(6) “Registrar” means the Registrar of Public Trusts ; 

(7) “trustee” means a person in whom cither alone or in associa- 
tion with other persons, the trust property is vested and includes a 
manager ; 

(8) “working trustee” means any person who for the time being cither 
alone or in association with some other person or persons administers 
the trust property of any public trust and includes a manager of a public 
trust and also includes— 

(a) in the case of a math, the head of such math ; 

(b) in the case of a wakf, a muiawailli of such wakf ; 

(c) in the case of a public trust having its principai office or 
principal place of business outside Madhya Pradesh, the person 
in charge of the management of the property and administra- 
tion of the public trust ; 

(9) words and expressions used but not defined in this Act and 
defined in the Indian Trusts Act, 1882, shall have the meanings assigned 
to them in that Act. 


— CHAPTER II 

— Registration of Public Trusts 

"3. Registrar of public trust.—({1) The Collector shall be the Regis- 
— trar of public trusts in respect of every public trust the principal office 
= Or the principal place of business of which as declared in the application 


* — under sub-section (3) of section 4 is situate in his district. 
— (2) The Registrar shall maintain a register of public trusts, and such 
other books and registers and in such form as may be prescribed. 


— Registration of public trusts.—{1) Within three months from the 
Sie en this section comes into force in any, area or from ie date 













ublic trust shall apply to the —— having junediGtion for 
eration of the public trust. 
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(ii) the place where the principal office or the principal place of 
business of the public trust is situate ; 

(iii) the names and addresses of the working trustee and the 
manager ; 

(10) the mode of succession to the office of the trustee ; 

(v) the list of the movable and immovable trust property in the 
State and such description and particulars as may be sufficient 
for the identification thereof ; 

(vi) the approximate value of the movable and immovable property ; 

(vii) the income derived. from movable and immovable property and 
from any other source, if any, based on the gross annual in- 
come during the three years immediately preceding the date on 
which the application is made or of the period which has lapsed 
since the creation of trust whichever period is shorter and in 
the case of a newly created public trust the estimated income 
from such sources ; 

(viii) the amount of the average annual expenditure in connection 
with such public trust estimated on the expenditure incurred 
within the period to which the particulars under clause (wf) 
relate ; 

(ix) the address to which any communication to the working trus- 
tee or manager in connection with the public trust may be sent ; 
and 

(x) such other particulars as may be prescribed : 


Provided that the rules may provide that in the case of any or all 
public trusts it shall not be necessary to give the particulars of the trust 
property of such value and such kind as may be specified therein. 


(4) No Registrar shall proceed with any application for the registration 
of a public trust in respect of which an application for registration has 
been filed previously before any other Registrar and the Registrar before 
whom the application was filed first shall decide which Registrar shall 
have jurisdiction to register the public trust. 


(5) An appeal against the order of the Registrar under sub-section 
(4) may be filed within thirty days of the order before such officer as 
the State Government may, by notification, appoint, and, subject to the 
decision in such appeal, the order of the Registrar under poles section [E] 
shall be final. 4 

(6) Every application made under sub-section a) shall be signed and 
verified in accordance with the manner laid down in the Code of Civil- 
Procedure, 1908, for signing and verifying plaints. Tt shall be accom- 
panied by a copy of an instrument of trust if such instrument had been- 
cxecuted and is in existence and where the trust property includes i iamos A 
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able property, about which record is kept, a copy of the entries relating 
to such property in such record of rights. 

5. Inquiry for registration.—(1) On receipt of an application under 
section 4 or upon an application made by any person having interest in a 
public trust or on his own motion, the Registrar shall make an inquiry 
in the prescribed manner for the purpose of ascertaining— - 

(1) whether the trust is a public trust ; 

(ii) whether any property is the property of such trust ; 

(ii) whether the whole or any substantial portion of the subject- 
matter of the trust is situate within his jurisdiction ; 

(tv) the names and the addresses of the trustees and the manage 
of such trust ; 

(v) the mode of succession to the office of the trustee of such trust ; 

(vi) the origin, nature and object of such trust ; 

(vii) the amount of gross average annual income and the expenditure 

of such trust; and 

(viii) the correctness or otherwise of any particulars furnished under 

sub-section (3) of section 4. 

(2) The Regitrar shall give in the prescribed manner public notice 
of the inquiry proposed to be made under sub-section (1) and invite all 
persons interested in the public trust under inquiry to prefer objections, 
if any, in respect of such trust. 

6. Findings of the Registrar—On completion of the inquiry pro- 
vided for under section 5, the Registrar shall record his findings with 
reasons therefor as to the matters mentioned in the said section. 


7. Registrar to make entries in the register—(1) The Registrar shall 
= cause entries to be made in the register in accordance with the findings 
| recorded by him under section 6 and shall publish on the notice board 

— of his office the entries made in the register. 

=e a Oo The entries so made shall, subject to the provisions of this Act and 
— subject to any change recorded under any provision of this Act or a rule 
€ de ———— be final and conclusive. 


_ Civil suit against the finding of the Registrar—(1) Any working 
or person having interest in a public trust or any property found 
us t property, aggrieved by any fin ling of the Registrar under section 
yy within s six months par the date of the nes tne of the notice 











— 
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9. Change.—(1) Where any change occurs.in any of-the entries record- 
ed in the register, the working trustee shall, within ninety days from the 
date of the occurrence of such change or where any change is desired in 
such entries in the interest of the administration of such public trust, 
report in the prescribed manner such change or proposed change to the 
Registrar. 

(2) If, on receipt of such report and after making such inquiry as the 
Registrar may consider necessary, the Registrar is satisfied that a change 
has occurred or is necessary in any of the entries recorded in the register 
in regard to a particular public trust, he shall record a finding with the 
reasons therefor and subject to the provisions contained in sub-section (3) 
amend the entries in the said register in accordance with such finding. 


(3) The provisions of section 8 shall apply to any finding under this 
section as they apply to a finding under section 6. 


10. Intimation to the Collector about the trust property situated in 
his district—(1) Where any part of the trust property of a public trust 
is situate within the limits of more than one district, the Registrar shall 
forward a copy of the entries recorded in the register in respect of that 
public trust to all Collectors within whose jurisdiction any part of the 
trust property is situate. 


(2) On receipt of any copy of entries under sub-section (1), the 
Collector shall cause the particulars in such entries to be entered in a register 
prescribed in that behalf. 


li. Public trusts by will. —In the case of the public trust which is 
created by a will, executor of such will shall, within one month from the  _— 
date on which the probate of the will is granted or within six months from — 
the day of the testator’s death, make an application for the ee 
of the trust in the manner provided in section 4. 











12. Notice to Registrar in a proceeding in which a documentan 
porting to create a public trust is produced.—If, in any proceedi "bel 
a Civil Court or a Revenue Officer, any document purporting | t 
a public trust is produced or any question before such Court or | 
likely to affect any entry in the register such Court or officer ; 
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with the approval of the Registrar with any banker or person acting as a 
banker who has given such security for the safe custody and repayment 
on demand of the monies so deposited as the Registrar may in each case 
thinks sufficient : 


Provided that the Registrar may, by general or special order, permit 
the trustee of any public trust or class of such public trust to invest the 
money in any other manner. 


14. Previous sanction of Registrar. in cases of sale, etc., of property 
belonging to a public trust.—(1) Subject to the directions in the instru 
ment of trust or any direction given under this or any other law by any 
Court— 


(a) no sale, mortgage, exchange or gift of any immovable property : 
and 

(b) no lease for a period exceeding seven years in the case of agricul- 
tural land or for a period exceeding three years in the case 
of non-agricultural land or a building ; 


belonging to a public trust, shall be valid without the previous sanction 
of the Registrar. 


(2) The Registrar shall not refuse his sanction in respect of any 
transaction specified in sub-section (1) unless such transaction will, in his 
opinion, be prejudicial to the interests of the public trust. 


CHAPTER IV 
Audit 


15. Maintenance of accounts.—(1) The working trustee or manager 
of a public trust shall keep regular accounts of all movable and immov- 
able property. 


(2) Such accounts shall be kept in such form as may be approved by 
the Registrar and shall contain such particulars as the Registrar may fix 
after hearing the working trustee. 


16. Balancing and auditing of accounts.—(1) The accounts kept under 
section 15 shall be balanced each year on the 3lst day of March or such 
other day, as may be fixed by the Registrar. 


(2) The accounts shall be audited annually, in such manner as may 
be prescribed and by a person who is a holder of a certificate granted under 
section 144 of the Indian Companies Act, 1913, or is a member of an insti- 
tution or association, the members of which have been declared under that 
section to be entitled to act as auditors of companies or by such persons 
as may be authorised in this behalf by the State Government or in the case 
of a public trust, the gross annual income of which does not exceed one 
thousand rupees, by a person approved by the Registrar by a general or 
special order. T: 


* 
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(3) Every auditor acting under sub-section (2) shall have access to 
the accounts and to all books, vouchers, other documents and records in 
the possession of, or under the control of the working trustee or the manager. 


(4) Notwithstanding anything contained in sub-sections (1) and (8 
to the contrary, the Registrar may direct a special audit of the accounts 
of any public trust whenever in his opinion such special audit is necessary. 


The provisions of sub-sections (2) and (3) shall, so far as may be 
applicable, apply to such special audit. The Registrar may direct the 
payment of such fee as may be prescribed for such special audit and the 
working trustee or the manager shall be liable to pay the same from the 
trust property. 

17. Auditor’s duty to prepare balance-sheet and to report irregulari- 
ties etc.—(1) It shall be the duty of eyery auditor auditing the accounts 
of a public trust under section 16 to prepare balance-sheet and income and 
expenditure account and to forward a copy of the same to the Registrar 
within whose jurisdiction a public trust has been registered. 


(2) The auditor shall, in his report, specify all cases of irregularities, 
illegal or improper expenditure or failure or omission to recover monies 
or other property belonging to the public trust or waste of money or other 
property thereof and state whether such expenditure, failure, omission, 
loss or waste was caused in consequence of a breach of trust, or mis-appli- 
cation or any other misconduct on the part of the trustees, or any person. 


18. Budget.—The working trustee of every public trust, the gross 
annual income of which exceeds one thousand rupees shall, In each “year, 
submit to the Registrar before such date and in such form as may be 
prescribed a budget showing the probable receipts and disbursements | of 
. the trust property during the following year. — 


19. Inspection of the budget ete.—The budget, the ‘balance-sheet andy 


the income and expenditure account and audit report, if any, of a public — — 
trust shall be open to inspection in the office of the pec Se): any person — 
having interest in such trust on payment of such fees as may be prescribed. S 









20. Grant of certified copies.—Subject to such Aa ‘and on pay- 
ment of such fees as may be prescribed, the Registrar shall, on an — ae 
cation made by any person having interest in a public trust, grant 4 
person a certified. ESP of all or any of the documents ref erred B 
section 19. * tos i 
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CHAPTER V 
Gontrol 


22. Powers of the Registrar.—The Registrar shall have power- 


(a) to enter on and inspect or cause to be entered on and inspected 
any property belonging to a public trust ; 

(6) to call for or inspect any extract from any proceedings of the 
trustees of any public trust or any book or account in the 
possession or under the control of the trustees ; 


(c) to call for any return, statement, account or report which he 
may think fit from the trustees or any person connected with 

a public trust : 
Provided that in entering upon any property belonging to the public 
trust the officer making the entry shall give reasonable notice to the trustee 
and shall have due regard to the religious practices or usages of the trust. 


23. Procedure after receipt of the report by the Registrar.—(1) If 
the report of the auditor made under section 17 shows, in the opinion of 
the Registrar, material defects in the administration of the public trust 
the Registrar may require the working trustee to submit an explanation 
thereon within such period as he thinks fit. 


(2) If on the consideration of the report of the auditor, the accounts 
and. explanation, if any, furnished by the working trustee, the Registrar is, 
after holding an enquiry in the prescribed manner and giving opportunity 
to the person concerned, satisfied that the trustees or any other person 
has been guilty of gross negligence, a breach of trust, misapplication or 
misconduct which has resulted in the loss to the public trust, he shal! 
determine— 

(a) the amount of loss caused to the public trust ; 

(6) whether such loss was due to any breach of trust, misapplica- 
tion, or misconduct on the part of any person ; 

(¢) whether any of the trustees, or any other person is responsible 
for such loss ; 

(dad) the amount which any of the trustees or any other person is 

liable to pay to the public trust for such loss. 

(3) The amount surcharged on any trustee or other person in accord. 
ance with clause (d) of sub-section (2), shall, subject to any order of the 
Court under section 24, be paid by the trustee or person surcharged within 
such time as the Registrar may fix. 

24. Appeal.—(1) Any person aggrieved by the decision of the Regis- 
_ trar under section 23 may, within ninety days from the date of the decision. 


ee apply t to the — to set p the said — 








SEC. 27] M. P. PUBLIC TRUSTS ACT, 1951 899 


firm, reverse or modify the decision or remit the amount of the surcharge 
and make such orders as to cost as it thinks proper in the circumstances. 


(3) Pending disposal of the application under sub-section (2) all 
proceedings for surcharge may, on sufficient reasons being shown for the 
grant of a stay order, be stayed. 


(4) An appeal shall lie against the decision of the Court under sub- 
section (2) as if such decision was a decree from which an appeal ordinarily 
lies. 


25. Filling of vacancies.—(1) Where a public trust is under the 
management of a Board of Trustees, the working trustee shall, as soon as 
a vacancy occurs in the Board, inform the Registrar of such vacancy and 
the time within and the manner in which he proposes to fill the same. 


(2) On receipt of such information the Registrar may, if he considers 
it mecessary, issue any directions to the working trustee regarding the 
filling of such vacancy not inconsistent with any instrument of trust or 
the mode of succession specified in the register and the working trustee 
shall comply with any such direction. 


(3) If the working trustee fails to give any such information or to 
fill vacancy within the time specified by him or to comply with any 
direction issued by the Registrar, the Registrar may, by order passed in 
writing, fill the vacancy and any person. having interest in the public trust 
who may be aggrieved by the order of the Registrar, may apply to the 
court for setting aside the order of the Registrar within thirty days from 
the date of such order. 


26. Application to Court for directions.—(1) If the Registrar on the 
application of any person interested in the public trust or otherwise is 
satisfied that— 


(a) the original object of the public trust has failed ; 

(b) the trust property is not being properly managed or adminis- 
tered ; or 

(c) the direction of the court is necessary for the administration 
of the public trust : 


he may, after giving the working trustee an opportunity to be heard. direct 
such trustee to apply to court for directions within the time specified by 
the Registrar. 

(2) If the trustee so directed fails to make an application as required, 
or if there is no trustee of the public trust or if for any other reason, the 
Registrar considers it expedient to do so, he shall himself make an 
application to the court. 


27. Court’s power to hear application. ) On ae of such 
application, the court shall make or cause to: be made such inquiry into 
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the case as it deems fit and pass such order thereon as it may consider 
appropriate. 

(2) While exercising the power under sub-section (1) the court shall, 
among other powers, have powers to make an order for— 


(a) removing any trustee, 

(b) appointing a new trustee ; 

(c) declaring what portion of the trust property or of the interest 
therein shall be allocated to any particular object of the trust ; 


(4) providing a scheme of management of the trust property; 


(e) directing how the funds of a public trust whose original object 
has failed, shall be spent, having due regard to the original 
intention of the auditor of the trust or the object for which 
the trust was created ; 


(f) issuing any directions as the nature of the case may require. 


(3) Any order passed by the court under sub-section (2) shall be 
deemed to be a decree of such court and an appeal shall lie therefrom to 
the High Court. 

(4) No suit relating to a public trust under section 92 of the Code 
of Civil Procedure, 1908, shall be entertained by any court on any matter 
in respect of which an application can be made under section 26. 


4314 
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28. Officer’s holding inquiries to have the powers of Civil Court.— 
het holding inquiries under this Act, the Registrar shall have the same 
powers as are vested in courts in respect of the following matters under 


Pi Tai 


2 Code of Civil Procedure, 1908, in trying a suit— 
oe _ proof of | facts by affidavits ; 


oO summoning and enforcing attendance of any person and 
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31. Recovery of sums due under sections 23 and 24 or rules.— 
All sums payable under sections 23 and 24 or under any rule, if not paid, 
shall notwithstanding anything contained in any law and without prejudice 
to any action liable to be taken under this or any other Act, be recover- 
able as an arrear of land revenue. 


32. Bar to hear or decide suits.x—(1) No suit to enforce a right on 
behalf of a public trust which has not been registered under this Act shall 
be heard or decided in any court. 


(2) The provisions of sub-section (l) shall apply to a claim or set 
off or other proceeding to enforce a right on behalf of such public trust. 

33. Penalty.—(1) Whoever contravenes any provision of sections 4, 
9, 11, 13 or 15 shall be punished with fine which may extend to one 
thOUSalad rupees. 

(2) Whoever contravenes any of the provisions of this Act for which 
no specific penalty has been provided by this Act, shall be punished with 
fine which may extend to two hundred and fifty rupees. 

34. inquiries by Registrar—Where in any case an enquiry is to be 
made by the Registrar under this Act, he may himself make the enquiry 
or may forward the case for investigation and report to any revenue officer 
not below the rank of a Deputy Collector. 

34A. Delegation of powers by Registrtar.—Subject to the provisions 
of this Act and to such restrictions and conditions, as may be prescribed, 
the Registrar may, by order in writing, delegate all or any of his powers 
and duties under this Act to any revenue officer of his district not below 
the rank of a Sub-Divisional Officer. 

35. Rules.—(1) The State Government may make rules for the pur- 
pose of carrying into effect the provisions of this Act. 

(2) Im particular and without prejudice to the generality of the fore- 
going provision, such rules may be made for all or any of the following 
matters, namely :— 

(a) the form of register of public trusts and the registers and books 
tù be maintained by the Registrar under sub-section (2) -of 


section 8 and their form ; 7 io ED 


(6) the fee to be prescribed under sub-section (2) and the form 


te 


of application and other particulars under Subak Cry Bes oi 


section 4; 4 ris? 


(c) the manner of making inquiry under sub-section @ and the 


manner of giving public notice under see Se (2) of sec- 


tion 5; FO yA zri sits 


(d) the manner of report to be made under — (1) of sec- 
tion 9; i rG A * 
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(e) the form of register for entering particulars of entries under 
secuon 10; 
(f) the particulars to be entered in the accounts to be kept under 
sub-section (2) of section 15; 
(g) the manner of audit of the accounts under sub-section (2) and 
the fee for special audit under sub-section (4) of section 16; 
(h) the form of budget and the date of its submission to Registra) 
under section 18 ; 
(©) the fee for inspection of the budget etc. under section 19; 
(J) the conditions and fees for the grant of certified copies unde) 
section 20 ; 
(k) the returns and statements to be furnished by the working 
trustee or manager under section 2] ; 
(N) the manner of holding inquiry under sub-section (2) of sec- 
tion 23; 
(m) any other matter which is to be or may be prescribed under 
this Act. 
(3) In making rules under this section, the State Government may 
direct that breach of any provision thereof shall be punishable with fine 
which may extend to two hundred rupees. 


(4) All rules made under this section shall be subject fo the condition 
of previous publication. 
36. Exemption.—(1) Nothing contained in this Act shall apply to— 
(a) a public trust administered ‘by any agency acting under the 
control of the State or by any local authority, 
(6) a public trust administered under any enactment for the time 
being in force, and 
(c) a ‘public ‘trust to which the Muslim Wakfs Act, 1954 (29 of 
1954), applies. 

(2) The State Government may)exempt by notification, specifying the 
reasons for such exemption in the said notification, amy public trust or 
class of public trusts from all or any of the provisions of this Act subject 
to such conditions, if any, as the State Government may deem fit to impose. 

eee W Saving.—Notwithstanding anything contained in any Act, rule or 
iinstrument, this Act shall prevail in respect of all matters for which pro- 
—— aana been made therein. 

ek — a ag “Central — and Berar Religious and Charit- 
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APPENDIX 12 


ORISSA HINDU RELIGIOUS ENDOWMENTS ACT, 
1969 
[ ORISSA Acr 2 OF 1970 | 


An Act to consolidate and amend the law relating to Hindu Religious 
Institutions and Endowments 


Be it enacted by the Legislature of the State of Orissa in the Twen- 
tieth Year of the Republic of India as follows : 


CHAPTER | 
Preliminary 


l. Short title, extent, application and commencement.—(1) This Act 
may be called the Orissa Hindu Religious Endowments Act, 1969. 


(2) It shall extend to the whole of the State of Orissa and shall apply 
to all Hindu public religious institutions and endowments other than the 
institutions and endowments governed by Shri Jagannath Temple Act, 
Jl of 1955. 

Explanation I1.—The expression “Hindu Religion” shall include Jain, 
Buddhist and Sikh religion and the expressions “Hindu” and “Hindu 
Public religious institutions and endowments” shall be construed accor- 
dingly. 

Explanation I1.—The expression “endowments governed by Shri 
jagannath Temple Act, 11 of 1955” shall include properties recorded in 
the name of Lord Jagannath which are held by any math or other religious 
institutions. 

(3) It shall come into force on such date as the State Government 
may, by notification, appoint in that behalf. 

2. Power to extend Act to public religious institutions and endow- 
ments.—The State Government may, by notincation, extend to any public 
«ndowment of a charitable and religious institution all or any of the 
provisions of this Act and the rules made thereunder, and may declare 
such extension to be subject to such :restrictions and modifications as they 
think fit : 

Provided that betore issuing such notification, the State Government 
shall publish in the Gazette a notice of their intention to do so, fix a 


D 
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period not being less than two months from the date of publication of the 
notice for persons interested in the institution and endowment concerned 
to show cause against the issue of such notification and consider their 
objections, if any. 
3. Definitions.—In this Act unless the context otherwise requiries— 
(4) “Administrator” means the Administrator appointed under secs- 
tion 15; 


(6) “Board” means the Orissa Hindu Religious Endowment Board 
established under section 4; 


(©) “Collector” includes any Deputy Collector who is specially 
empowered by the State Government to discharge any of the 
functions of a Collector ; and any Deputy Collector to whom 
the Collector may, by general or special order, transfer any 
of his functions under this Act ; 


(d) “Committee” means an Area Committee established under Sec- 
tion 5: 


(€) “Endowment Fund” means the Orissa Hindu Religious Endow- 
ments Administration Fund established under section 67: 


(f) “Hereditary Trustee” means the trustee of a religious institution 


3 =_= succession to whose office devolves by hereditary right or by 
nomination by the trustee for the time being in office or is 
— =~ = regulated by custom or is specifically provided for by the founder, 
— so long as such scheme of succession is in force ; 














+ = (g) “Listed Institution” means a religious institution which has 
=> been included in the list of religious institutions prepared by 


== the Board or by the Commissioner appointed under the Orissa 
ise _ Hindu Religious Endowments Act, 1951 (2 of 1952); 


— (Œ) “Math” means an institution for the promotion of the Hindu 
— religion presided Over by a person whose duty is to engage 
= himself in spiritual service or who exercises or claims to exercise 
j — — “spiritual headship over a body of disciples and succession to 
= whose office devolves in accordance with the directions of the 

of the institution or is regulated by custom and includes 


| SEE than a temple and also places 
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person belonging to the denomination, sect or sampradaya 
to which the math belongs ; 

(b) in the case of a temple, the founder of the temple or any 
descendant of such founder or a person who is entitled to 
attend or is in the habit of attending the performance of 
worship or service in the temple or who is entitled to 
partake or is in the habit of partaking in the benefit of the 
distribution of gifts and offerings thereat; and 

(c) im the case of a specific endowment, a person who is en- 
titled to attend or is in the habit of attending the per- 
formance of the specific service or charity for which the 
specific endowment has been created or who is entitled 
to partake or is in the habit of partaking in the benefit of 
such service or charity, 

and includes the trustee of a math or temple; 

(k) “Prescribed” means prescribed by rules made by the State 
Government under this Act ; 

(D) “Religious Endowment” or “Endowment” means all property 
belonging to or given or endowed for the support of maths or 
temples or given or endowed for the performance of any service 
or charity connected therewith or of any other religious charity, 
and includes the institution concerned and the premises thereof 
and also all properties used for the purposes or benefit of the 
institution and includes all properties acquired from the income 
of the endowed property : 


Provided that gifts or immovable properties made as personal gifts 
to the hereditary trustee of a math or temple or the archaka, 
sevaka, service-holder or other employee of a religious institu- “4 


tion shall not be so included, if the donee has been possessing sae 
and enjoying the same with a separate and Bogi — — — 


A 


all along; SS 
wn GN I—Any jagir or inam granted to an archaka, — E 4 
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holder or other employee of a religious institution for. the T 
performance of any service or charity in or con e | with a a 
religious institution shall not be deemed to be a r gift 
to the said archaka, service-holder or — t 
deemed to be a religious endowment. gem Sa? 
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withstanding that, before or after the commencement of this 
Act, the religious institution has ceased to exist or ceased to be 
used as a place of religious worship or instruction, or the 
service or charity has ceased to be performed ; 

Provided that this Explanation shall not be deemed to apply in 
respect of any property which has vested in any person before 
the commencement of this Act by the operation of the law of 
limitation ; 

Explanation III.—Where an endowment has been made or any pro- 
perty has been given for the support of an institution which 
is partly of a religious and partly of a secular character or where 
an endowment made or property given is appropriated partly to 
religious and partly to secular uses, such endowment or pro- 
perty or the income therefrom shall be deemed to be a religious 
endowment and its administration shall be governed by the 
provisions of this Act; 


(m) “religious institution” means a math, a temple and endowments 
attached thereto or a specific endowment and includes an insti- 
tution under the direct control of the State Government ; 


(n) “rules” means rules made by the State Government under this 
= (©) + “specific endowment” means any property or money endowed—- 
—— a @ for the performance of any specific service or charity in a 
eave math or temple; or 

rise (b) for the performance of any other religious charity ; 
ae — = but does not include any jagir or inam of the nature described 
— in Explanation I to clause (0); 


dr SERASA 


—— — temple” means a place, by whatever designation known, used 
a as a place of public religious worship and dedicated to, or for 

z F e benefit of, or used as of right by, the Hindu community, 
class or section thereof, as a place of public religious 
p and also includes any cultural institution or mandap 


; Oe 4. : -S connected with such a place of public religious 
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——— ion of a religious institution and endow- 
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CHAPTER II 


Authorities 


4. Constitution and incorporation of the Board.—(1) The State 
Government shall establish a Board for the State of Orissa to be called the 
Orissa Hindu Religious Endowment Board. 

(2) The Board shall be a body corporate by the said name having 
perpetual succession and a common seal, with powers, subject to the pro- 
visions of the Act and the rules made thereunder, to acquire, ‘hold and 
dispose of property, both movable and immovable, and to contract and 
may by the said name sue and be sued. 


(3) ‘The Board shall consist of the following members, namely— 

(2) an officer of the State Government to be nominated by them, 
who shall be President of the Board ; 

(b) one member to be elected from among themselves by the 
spiritual heads of the maths : 

Provided that in the case of a math having no spiritual head the 
managing trustee thereof shall be treated as the spiritual head 
for the purposes of this clause ; 


(c) one member to be elected from among themselves by the manag- 
ing trustees of the listed institutions other than maths ; 


(d) one member to be elected from among themselves by the 
members of the Orissa Legislative Assembly ; 


(€) one member to be nominated by the State Government to repre- 
sent the institutions under their direct control. 

(4) Notwithstanding anything contained in sub-section (3) for the 
purpose of constituting the Board for the first time the members referred 
to in clauses (b), (c) and (d) of the said sub-section shall be nominated by 
the State Government, so far as may be, from among persons belonging to 
the categories specified in the said clauses : 


Provided that the member under the aforesaid clause (d) shall be. 


nominated in consultation with the Speaker of the Legislative Assembly. 


(5) The election of the members of the Board shall be held in the 
prescribed manner. 

5. Constitution of Committees.—The State Government shail, kaki 
consultation with the Board, divide each district into such number of 
local areas as they deem fit and for each such local area there shall . be | 
established a Committee to be called the Area ———— which shall 
consist of the following members, namely ; — 


f 


(a) the Chairman, to be nominated by the State Government from ‘ 


Sis 


among officers not below the rank of a Deputy Collector; — 
(b) such number of non-official members not being less than t 


. 
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hand addressed to the State Government. 
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and more than four as the State Government may determine, 
one of whom shall be nominated by the Board and the remain- 
ing members shall be nominated by the State Government : 

Provided that no person shall be eligible for nomination under clause 
(6) unless he is a resident of the concerned local area : 

Provided further that a local area may, having regard to the number 
of religious institutions situate therein comprise of the whole of a district. 

6. Publication of names of members.—The names of the members 
elected or nominated under section 4 or section 5 shail be published in 
the Gazette. 

7. Term of the office.—Save as otherwise provided in this Act, the 
term of office of the non-official members of the Board or of the Committee 
shall be three years from the date of publication of their names under 
section 6. 

8. Disqualifications of members.—A person shall not be eligible or 
nominated as a member of the Board or of any Committee, if he— 

(a) does not profess the Hindu religion ; 

(b) is less than twenty-five years of age; 

(0) is of unsound mind and stands so declared by a competent 
court ; 
= (d) has applied for being adjudged an insolvent or is an undis- 

charged insolvent ; or 

= (® has been convicted of an offence involving moral turpitude 
which, in the opinion of the State Government renders him 
unfit to be a member. 


— paek of membership.—(1) The President of the Board or 
Chairman of any Committee may resign his office by writing under his 


Any non-official member of the Board may resign his office by 
— his hand — to the President of the Board who shall 
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office for the residue of the term of office of the member in whose place 
he is so nominated. 

11. Vacancy not to invalidate proceedings.—No act or proceedings 
of the Board or of any Committee shall be invalid by reason only of the 
existence of any vacancy amongst its members or any defect or irregularity 
in the constitution thereof. 

12. Supersession and reconstitution of Board or Committee and 
removal of members.—(1) If in the opinion of the State Government, the 
Board or any Committee fails in the due performance of its duties or 
abuses the powers vested in it, they may, after giving the Board or, as the 
case may be, the Committee an opportunity of showing cause within a 
period not exceeding two months and after considering the cause, if any, 
shown, supersede the Board or Committee and shall reconstitute it within 
six months. _ 

(2) During the period intervening the date of supersession and the 
date of reconstitution of the Board or, as the case may be, the Committee 
the powers and functions of the Board or Committee shall be exercised 
and performed by such officer as the State Government may appoint in 
that behalf. 

(3) The State Government may remove any non-official member of 
the Board or of any Committee, if he— 

(a) fails, without excuse sufficient in the opinion of the State 
Government, to attend three consecutive meetings of the Board 
or the Committee, as the case may be; 

(b) refuses to act or is incapable of acting or acts in a manner which 
the State Government, after hearing any explanation that he 
may offer, consider to be prejudicial to the interests of ——— 
institutions ; or — 

TENANG 

(c) is or becomes subject to any of the — YA 
in section 8. 

13. Conduct of business. —The business of the Board and the 
mittee shall be conducted in such manner as the Board p 
regulations made by it with the prior approval of * * > Gor 

14. Allowances payable to members.—(1) The Pre 
shall be paid monthly allowances by the State Go 
as they may determine. J 

(2) No non-official member of the Board c r 
paid any salary or other remuneration for servi 
shah oe GA AN Ka ja A los : 
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shall be entitled to travelling and daily allowance according to the rules 
applicable to them. 


15. Administrator and Assistant Administrator.—(1) The Board shall 
have an Administrator who shall be appointed by the State Government 
from among officers not below the rank of an Additional District Magistrate 
who shall be professing the Hindu religion. 


(2) The State Government may appoint one or more Assistant 
Administrators from among the gazetted officers in the State professing 
the Hindu religion who shall assist the administrator in the discharge 
of his functions under this Act. 


(3) The Administrator shall be the Secretary to the Board and shall 
be its Chief Executive Officer. 

(4) The salary and allowances payable to the Administrator and 
the Assistant Administrator, if any, shall be paid out of the Endowment 
Fund. 

(5) The Administrator shall exercise the powers and perform the 
functions conferred or assigned to him by or under this Act or the rules 
made thereunder. 

16. Employees of the Board and their conditions of service.— 
(1) The Board may, with the prior approval of the State Government, 
create such posts in its establishment as may be necessary for the efficient 
discharge of its functions. 

=. = @) The method of recruitment of the employees of the Board and 
their conditions of service relating to salary, leave, disciplinary action and 
_ other matters shall be as may be prescribed. 


J = . > a 
— <3 = a Secretary of the Committee.—The State Government shall, in 
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tation with the Board, nominate one of their — to be the 


3. Genera powers and functions of the Board.—(1) Subject to the 

ns of this ; Act the general s superintendence of all religious institu- 
er er low ments shall vest in the Board and it may do all things 
“rea ble and necessary to ensure that the religious institutions 


e ag anal — their income is duly 
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area shall, in respect of religious institutions situate within such area, 
the annual income of which does not exceed two thousand and five 
hundred rupees, exercise and perform the following powers and duties of 
the Board, namely :- 

(a) general superintendence of such religious institutions including 
the doing of all things which are reasonable and necessary to 
ensure that the institutions are properly managed ; 

(b) enquiry into allegations made against a trustee or an Executive 
Officer and disposal of the same in accordance with the pro- 
visions of this Act and the rules made thereunder : 

Provided that where such allegation relates to any immovable pro- 
perty or jewellery belonging to the institution or relates to any 
established custom thereof the Committee shall, after holding 
an enquiry, furnish a report to the Board ; 

(c) calling for records and information under section 27 ; 

(d) inspection of properties and documents under section 28 ; 

(e) reference to the Tribunal of cases of alienation in contraven- 
tion of section 30; 

(f) appointment of Executive Officers where provisions in that 
behalf is made in a scheme framed under section 51 and removal 
of any such Officer ; and 

(g) such other powers and functions as may be entrusted to the 
Committee by the Board. 


(2) The powers and functions of the Administrator in relation to 
any of the matters covered by clauses (a) to (g) of sub-section (1) shall, 
when such matter is being dealt with by the Committee, be exercised and 
performed by the Chairman of the Committee. 

20. Religious Endowment Tribunal.—(1) For each local area with- 
in the jurisdiction of a Subordinate Judge there shall be a ‘Tribunal known 
as the Religious Endowment Tribunal. 


(2) The Subordinate Judge having jurisdiction in the aforesaid local 
area and where there are more than one Subordinate Judge having such 
jurisdiction, the principal Subordinate Judge, shall be the member of 
the Tribunal : f 

Provided that in cases where the said Subordinate Judge does not 
profess the Hindu religion the State Government may appoint any other 
Officer of the judicial service not below the rank of a ND a Judge 


to be the member of the Tribunal. homes b se Sed 


21. Functions of the Tribunal—The Tribunal shall — such ts 
adjudicating and other functions as are conferred on it * or —— — 
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CHAPTER III 


Registration of Religious Institutions 


22. Preparation of a list of institutions and a register for each 
institution.—_({1) For every religious institution. there shall be prepared and 
maintained a register showing— 


(a) the names of past and present trustees and particulars as to the 
custom, or the direction of the founder, if any, regarding succes 
sion to the office of trusice ; 

(6) particulars of all endowments of institution and all title-deeds 
and other documents including the properties standing in the 
names of the trustees relating thercto ; 


(0) particulars of the scheme of administration and of the scale 
of expenditure ; 

(d) the names of all offices to which any salary, emoluments or 
perquisite is attached and the nature, time and conditions of 
service in each case; 


(e) the jewels, gold, silver, precious stones, all vessels and uten- 
sils and other movables belonging to the institution with their 
estimated value ; 


E (f) particulars of the idols and other images in or connected with 
the institution, whether intended for worship or for being 
— carried in processions ; 
= ip  (&®) such other particulars as may be required by the Board. 

Se — D The register shall be prepared, signed and verified by the trustee 
— “the institution concerned or by his authorised agent and submitted 
ty him to the — in AS within one year from the commencement 











fh — iat each trustee or his agent specially authorised by him 
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at behalf shall be required to swear an affidavit that the list of proper. 
s, both — and immovable, owned by the institution as shown in 





that a register so signed and verified which has been 
commencement of this Act in accordance with the 
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tions, if any, of the Administrator with respect thereto and making such 
further inquiry, as it may consider necessary, direct the trustee to make 
such alterations, omissions or additions in the register as it may deem fit. 

(5) The trustee shall carry out the orders of the Board and then 
submit the register to the Board for approval within six months from the 
date of the order failing which the register shall be deemed to have been 
corrected accordingly. 

(6) A copy of the register as approved by the Board shall be furnished 
to the trustee and also to the concemed Committee, if any. 

(7) The Board shall maintain a list of all religious institutions in 
the State. 

(8) The list of religious institutions prepared and maintained by the 
Commissioner of Endowments appointed under the Orissa Hindu Religious 
Endowments Act, 1951 (2 of 1952) shall, for the purposes of sub-section (7), 
be deemed to be the list maintained by the Board. 

23. Annual verification of the register.—(1) The trustee or his autho- 
rised agent shall scrutinise the entries in the register every year, or after 
such interval, as may be prescribed, and submit to the Board for its appro- 
val, verified statement showing the alterations, omissions or additions 
required in the register. 

(2) The Board may, thereupon, after such inquiry as it may consider 
necessary, direct what alterations, omissions, or additions, if any, should 
be made in the register. 

(3) A copy of the order made under sub-section (2) shall be furnished 
to the trustee and also to the concerned Committee, if any. 

(4) The trustee shall carry out the alterations, omissions or additions 
ordered by the Board in the copy of the register kept by him, within six 
months from the date of the order failing which the copy of the register 
shall be deemed to have been corrected accordingly. 

24. Saving of existing registers.—All registers prepared and main- 
tained under the Orissa Hindu Religious Endowments Act, 1951 (2 of 
1952) shall be deemed to be registers prepared and maintained under 
this Act. 


CHAPTER IV 
Administration and Management of Religious Institutions 


25. Trustee bound to obey orders issued under the Act.—The trustee 
of a religious institution shall carry out all orders and directions issued 
under the provisions of this Act ey the Board, the Souimattes: or the 

Administrator. ins ip hel 

26. Care required of trustee and his powers —<(1) The Trustee | of 
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every religious institution shall administer its affairs and apply its funds 
and properties in accordance with the terms of the trust, the usages of the 
institution and all lawful directions which a competent authority may 
issue in respect thereof. 


(2) A trustee shall, subject to the provisions of this Act, be entitled 
to exercise all powers incidental to the provident and beneficial adminis- 
tration of the religious institution and to do all things necessary for the 
due performance of the duties imposed on him. 


(3) A trustee shall not be entitled to spend the funds of the religious 
institution for meeting any costs, charges and expenses incurred by him 
in any suit, appeal or application or other proceeding for, or incidental 
to, his removal from office or the taking of any disciplinary action against 
him : 

Provided that the trustee may reimburse himself in respect of such 
costs, charges of expenses if he is specifically permitted to do so by an 
order passed under section 75. 


27. Trustee to furnish accounts, returns, etc.—The trustee of every 
2 religious institution shall furnish to the Board such accounts, returns, 
report or other information relating to the administration of the institu- 
tion in his charge, its funds, property or income or money connected there- 
with, or the appropriation thereof, as the Board may require, and at such 
time and in such form as it may direct. 


28. Inspection of property and documents.—(1) The President, any 

other member of the Board, any member of the Tribunal, or any officer or 

___ other person deputed in that behalf by the Board or by the State Govern- 
ment, may inspect all movable and immovable properties belonging to, 


= eed 

6 and all records, correspondence, plans, accounts and other documents 
<> . AES IR 

relating t to, any religious institution ; and it shall be the duty of the trustee 
of such institution and all officers and servants working under him, his . 


5 spent and any person aang concern in the administration — to 










regard to such aflsbectioii, and also to produce any such mE 
ope i dbedinelt for inspection, if so required. 


[a * the purposes of inspection as aforesaid the inspecting autho- 
Ey shall, subject to the local practice, custom or usage, have power to 
“any reasonable hour the premises of any religious institution 
ace of worship. _ 

I y such inspecting authority is resisted in the exercise of such 
ge of such duty, the Magistrate having jurisdiction shall. 
i ee ey gantar direct any police officer not 
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(4) Nothing in this section shall be deemed to authorise any person 
to enter the premises or place referred to in sub-section (2) or any part 
thereof unless such person professes the religion to which the premises or 
place relates. 

29. Trustee to furnish list of properties—(1) The trustee of every 
religious institution having an annual income of more than two thousand 
and five hundred rupees shall submit to the Board every year on or before 
the 3lst May, a list of properties, both movable and immovable belonging 
to the institution. 


(2) The trustee of every other religious institution shall submit a 
similar list as aforesaid to the Board and also to the Committee having 
jurisdiction every three years on or before the 31st May and shall also 
submit a statement along with the said list showing the total income 
and expenditure of the institution for each of the preceding three years. 


30. Alienation of immovable trust property.—(1) Notwithstanding 
anything contained in any law for the time being in force no transfer 
by exchange, sale or mortgage and no lease for a term exceeding five years 
of any immovable property belonging to, or given or endowed for the 
purposes of any religious institution shall be made unless it is sanctioned 
by the Board as being necessary or beneficial to the institution and such 
transfer shall be void and inoperative unless the sanction as aforesaid has 
been accorded prior to the transfer. 


(2) In according such sanction, the Board may declare it to be subject 
to such conditions and directions as it may deem necessary regarding the 
utilisation of the amount raised by the transaction, the investment thereof 
and in the case of a mortgage, regarding the discharge of the same within 
a reasonable period. 


(3) A copy of the order made by the Board under this section shail 
be communicated to the trustee and shall be published in such manner 
as may be prescribed. 


(4) The trustee may within three months from the date of receipt 
of a copy of the order and any person having interest may, within three 
months from the date of the publication of the order, prefer an appeal 
before the Tribunal which may modify the order or set it aside. 


(5) The order of the Board made under this section shall, subject to 
the provisions of sub-section (4), be final. 


31. Restriction or registration of document.—(1) Notwithstanding | 
anything contained in the Indian Registration Act (16 of 1908) the ` 
Registering authority shall not accept for registration any deed of aliena- 
tion of immovable property belonging to any religious institution unless 
a certified copy of the order made under section 30 — —— such aliena- 
tion is fled along with the deed : : PE 


Provided that in cases where no such order —— section 30 i is po : 
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duced before the Registering authority a copy of the deed may be filed 
along with the same and thereupon the registering authority shall after 
registration of the deed, transmit the copy so filed to the Board. 


(2) Upon receipt of the copy deed the Board may make such enquiry 
as it deems fit and it is satisfied that the alienation has been made in 
contravention of section 30 it may refer the matter to the Tribunal. 


32. Recovery of immovable property unlawfully alienated.—(1) 
Whenever it comes to the notice of the Board that any immovable property 
belonging to any religious institution has been alienated in contravention 
of section 30 it shall refer the matter to the Tribunal. 


(2) Upon receipt of a reference made under the preceding sub- 
section or under sub-section (2) of section 3] the Tribunal shall hold a 
summary enquiry in the prescribed manner and on being statisfied that 
any such property has been so alienated, shall deliver possession of the 
same to the trustee of the institution. 


(3) Nothing contained in this section shall debar any person aggriev- 
ed by any action taken by the Tribunal under this section from instituting 
a suit in the Civil Court for establishing his right. 


33. Removal of encroachment of endowment land.—(1) The pro- 
visions contained in the Orissa Prevention of Land Encroachment Act, 
(15 of 1954) shall be applicable, as far as may be, in respect of unauthorised 
occupation of any land belonging to any religious institution as if it 
were property of Government within the meaning of that Act. 

(2) The Board may make an application for taking up appropriate 
proceedings under the said Act to the authority competent thereunder 
and thereupon it shall be lawful for such authority to take action in accord- 

ance with the provisions contained in that Act. 


34. Authority of trustee to incur expenditure for securing the health, 
m safety or convenience of pilgrims and worshippers.—The trustee of a 
religious institution may, out of the funds in his charge, after statisfying 
x _ adequately the purpose of the institution, incur expenditure on arrange- 
= ments for training of Vidyarthies and for securing the health, safety and 
Es T convenie nce of disciples, pilgrims and worshippers visiting the institution. 


— 35. Power of trustee of math or temple over trustees of specific 
sndowments.—The trustee of a specific endowment made for the perfor- 
mance of any service or charity connected with a math or temple shall 
“perform such service or charity subject to the general superintendence of 
rustee e of the math or temple and shall gey all lawful orders sneg 
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the person in possession of the property on which the endowment is a 
charge to pay the expenses incurred or likely to be incurred in causing 
the service or charity to be performed otherwise and in default of such 
person making payment as required the Administrator may, on the appli- 
cation of the trustee and after giving the person in possession a reasonable 
opportunity of stating his objections in regard thereto, by order, determine 
the amount payable to the trustee. 

(2) Where the person in possession of the property on which the 
endowment is a charge is not the person responsible in law, for the perfor- 
mance of the service or charity and any amount is paid by or recovered 
from the person in possession, the Administwator may, on the application 
of the person in possession and after giving the person responsible in 
law a reasonable opportunity of stating his objections in regard thereto, 
by order, require the person so responsible to pay to the person in posseés- 
sion the amount so paid or recovered. 

(3) Against an order of the Administrator under sub-section (1) or 
sub-section (2), the trustee or the person affected may, within one month 
of the date of the receipt of the order by him, prefer an appeal before 
the Board which may modify or cancel the same. 

(4) On application by the trustee to the Collector of the district in 
which the property referred to in sub-section (1) is situate, or on applica- 
tion by the person in possession to the Collector of the district in which 
is situated any property of the person responsible in law, as the case 
may be, the Collector shall recover from the person in possession, or the 
person responsible in law, as the case may be, the amount specified in 
the order of the Administrator as modified by the order of the Board, 
if any, and the expenses of such recovery, as if they were arrears of land 
revenue, and pay to the trustee, or, as the case may be, to the person in 
possession, the amount due to him. 


37. Resumption and regrant of inam granted for the performance 
of any charity or service connected with a math or temple in case of 
alienation of the inam or of failure to perform the charity or service.— 
(1) Any exchange, gift, sale or mortgage or lease of the whole or any 
portion of any inam or jagir granted for the support or maintenance of 
a religious institution or for the performance of a charity or service 
connected therewith or of any other religious charity made, confirmed or 
recognised by the State Government, shall be null and void. 


(2) The Collector may, on his own motion, or on the application of 
the trustee of the religious institution or of the Board or of any person 
having interest in the institution who has obtained the consent of such 
trustee or the Board, by order, resume the whole or any part of any such 
inam or jagir on one or more of the following grounds namely :— 


(i) that the trustee of the institution or the holder of such inam 
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or jagir or portion thereof, as the case may be, has made an 
exchange, gift, sale, mortgage or lease of such inam or portion 
thereof ; or 

(ii) that the religious institution has ceased to exist or the charity 
or service in question has in any way become impossible or 
incapable of performance ; or 

(iii) that the holder of such inam or jagir or portion thereof has 
failed to perform or make the necessary arrangements for per- 
forming in accordance with the custom or usage, the charity or 
service for performing which the inam or jagir had been made, 
confirmed or recognised as aforesaid, or any part of the said 
charity Or service, as the case may be; or 


(iv) that such service is no longer required ; 


and while passing an order under this sub-section, the Collector shail 
determine whether such inam or jagir or the inam comprising such 
portion, as the case may be, is a grant of the interests of both the landlord 
and the ryot or only of the interest of the landlord : 


Provided that in the absence of evidence to the contrary, the Collector 
shall presume that any minor inam is a grant of both the landlord's interest 
and the ryot’s interest. 

(3) Before passing an order under sub-section (2), the Collector shall 

A “give notice to the trustee, to the Board, to the inamdar or jagirdar con- 
cerned or where only a portion of the inam or jagir is affected, to the 
— holder of sı uch portion as well as to holder or holders of the other portion 
Sg OF.) ort ak to the alienee, if any, of the inam, or jagir, hear their 


5, if any, hold such inqui may b escribed. 
— old such inguiry as may be prescribe 


Kg . copy of every order passed under sub-section (2) shall be 
communicated to each of the persons mentioned in sub-section (3) and shall 


=. be; — — in — manner prescribed. | 
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(8) Except as otherwise provided in sub-section (5) or sub-section (7), 
an order of resumption passed under this section shall not be liable to be 
questioned in any court of law. . 

(9) Where any inam or any portion thereof is resumed under this 
section, the Collector or the Tribunal, as the case may be, shall by order, 
1egrant such inam or portion— 

(ù as an endowment to the religious institution concerned ; 

(ii) in case of resumption on the ground that the religious institu- 
tion has ceased to exist or that the charity or service in question 
has in any way become impossible or incapable of performance, 
as an endowment for appropriation to such religious, educational 
or charitable institution as the Board may recommend. 

(10) The order of regrant made under sub-section (9) shall, on 
application made to the Collector within the time prescribed, be executed 
by him in the manner prescribed. — 

CHAPTER V 7 
Religious Institutions other than Maths and Specific Endowments” 
attached thereto 


38. Non-hereditary trustees, their number and appointment.— | 
(1) The Board shall, in cases where there is no hereditary trustee, appoint 
non-hereditary trustees in respect of each religious institution other than 
maths and specific endowments attached thereto and in making such 
appointments, it shall have due regard to the claims of persons belonging 
to the religious denomination for whose benefit the — nse 
chiefly maintained. is cased teeta 

(2) A non-hereditary trustee shall hold office fox such period not 
exceeding five years as may be fixed, by the Board unless in the meanwhile 
the trustee is removed or dismissed or his resignation is accepted by t ne 
Board or he otherwise ceases to be a trustee. cS * — 







in AE: case of a — trustee, — the Administr: 
of a —— Bese — Pees remove or | 








920 POWER TO SUSPEND, REMOVE OR DISMISS TRUSTEES [ SEC. 39 


(c) for any malfeasance, misfeasance, breach of trust or neglect 
of duty in respect of the trust or alienation of the trust property 
in contravention of this Act or the Orissa Hindu Religious 
Endowment Act, 1951 (2 of 1952); 

(d) for any misappropriation of, or improper dealing with, the 
properties of the institution of which he is a trustee ; 

(e) for unsoundness of mind or other mental or physical defect 
or infirmity which renders him unfit for discharging the 
functions of a trustee : 

Provided that no non-hereditary trustee shall be removed or dismissed 
by the Administrator without the approval of the Board. 

(2) When it is proposed to take action under sub-section (1), the 
Board or the Administrator, as the case may be, shall frame charges against 
the trustee concerned and give him an opportunity of meeting such charge, 
of testing the evidence adduced against him and of adducing evidence 
in his favour; and the order of suspension, removal or dismissal shall 
state the charges framed against the trustee, his explanation and the finding 
on each charge with the reasons therefor. 


(3) Pending the disposal of the charges framed against the trustee, 
the Board or the Administrator, as the case may be, may place the trustee 
under suspension and appoint a fit person to discharge the functions of 
the trustee. 


(4) A non-hereditary trustee, who is suspended, removed or dis- 
missed by the Administrator under sub-section (1), may within one month 
from the date of the receipt of the order of suspension, removal or dis- 
missal, prefer an appeal before the Tribunal. 

(5) A hereditary trustee who is suspended, removed or dismissed by 
the Board under sub-section (1) may, within two months from the date 
of receipt of the order, prefer an appeal before the High Court. 


_ (6) No appeal under sub-section (4) or sub-section (5) shall be enter- 
tained unless the person affected by the order complies with it and makes 
over charge of his office or unless such a condition is waived by the 
‘Tribunal or the High Court, as the case may be, in view of the exceptional 
nature of the case. 


ees) Ak hereditary trustee so suspended, removed or dismissed may be 
a feces such maintenance as may be — by the Board ————— the 









tee shall be disposed of within a — of six — from 

ng of charges, unless in any case the period is extended by 
t, and the order of suspension, if any, pending the 
| ngs shall, unless the proceedings are sooner disposed 





SEC. 41] ORISSA HINDU RELIGIOUS ENDOWMENTS ACT, 1969 921 


ul, cease to have effect on the expiry of the aforesaid period of six months 
or the extended period, as the case may be. 

40. Disqualification of trustee. 
as such, if he— 





A trustee shall cease to hold office 


(a) is sentenced by a Criminal Court to transportation or to 
imprisonment for a period of more than six months, for an 
offence involving moral turpitude, such sentence not having 
been cancelled or reduced to a period of six months or less, 
or the offence not having been pardoned; or 

(b) applies to be adjudicated or is adjudicated insolvent; or 

(c) ceases to profess the religion to which the institution belongs. 


41. Filling up of vacancies in the office of hereditary trustee.— 
(1) When a permanent vacancy occurs in the office of the hereditary trustee 
of such religious institution, the next in the line of succession shall be 
entitled to succeed to the office. 


(2) When a temporary vacancy occurs in such an office by reason of 
the suspension of the hereditary trustee under sub-section (1) of section 39 
or by reason of his ceasing to bold office under the provisions of section 40, 
the next in the line of succession shall be appointed by the Board to dis- 
charge the functions of the trustee until his disability ceases. 

(3) When a permanent or temporary vacancy occurs in such an 
office and there is a dispute respecting the right of succession to the office, 
or when such vacancy cannot be filled up immediately or when a hereditary 
trustee is a minor and has no legally appointed guardian fit and willing 
to act as such or there is a dispute respecting the person who is entitled 
to act as such guardian, the Board may appoint a fit person to discharge 
the functions of the trustee of the institution until the disability of the 
hereditary trustee ceases or another hereditary trustee succeeds to the office 
or for such shorter term as the Board may direct and any such interim 
trustee may be removed by the Board on any of the grounds specified in 
sub-section (1) of section 39. 


Explanation I.—In making any appointment under this sub-section 
the Board shall have due regard to the claims of members of the family, 
if any, entitled to the succession. 

Explanation II.—For the purposes of this sub-section the legally 
appointed guardian shall, if he also happens to be the trustee referred 
to in sub-section (2), be deemed to be a person unfit to act as such guardian. 

(4) Nothing in this section shall affect the right of any person 
aggrieved by an order of the Board passed under sub-section (3) to- 
establish the right to hold office of the hereditary trustee in a court of law ; 

Provided that such court shall have no power to ‘stay the operati — 
of the order of the Board pending the disposal of the suit or other pro 
ceedings arising in relation thereto. = = = 2o — gh 
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42. Appointment of officeholders and servants in religious institu 
tions.—(1) Vacancies, whether permanent or temporary, amongst the 
office-holders or servants of a religious institution shall be filled up by 
the trustee in cases where the office or service is not hereditary. 

(2) Im cases where the office or service is hereditary the next in the 
line of succession shall be entitled to succeed. 

(3) Where— 

(a) there is a dispute respecting the right of succession ; or 
(b) such vacancy cannot be filled up immediately ; or 
(c) the person entitled to succeed is a minor without a legally 
appointed guardian fit and willing to act as such; or 
(d) the hereditary office-holder or servant is suspended from his 
office under sub-section (1) of section 43, 
the trustee may appoint a fit person to discharge the functions of the 
office or perform the service, until the disability of the oflice-holder or 
servant ceases or another person succeeds to the office or service, as the 
case may be. 

Explanation—In making any appointment under this sub-section, 
the trustee shall have due regard to the claims of members of the family, 
if any, entitled to the succession. 

(4) Any person affected by an order of the trustee made under sub- 
section (3) may, within one month from the date of the receipt of the 
under by him, prefer an appeal before the Board whose decision thereon 
shall be final : 

Provided that no appeal shall be entertained unless the person affected 
by the order complies with it and makes over charge of his office or unless 
such a condition is waived by the Board at its discretion. 

_ 43. Punishment of office-holders and servants of religious institu 
tions.—(1) All office-holders and servants attached to a religious institu- 
tion or in receipt of any emolument or perquisite from the institution 
shall, whether the office or service is hereditary or not, be controlled by 
the trustee; and the trustee may fine, suspend, remove or dismiss any 
of them for breach of trust, incapacity, disobedience of orders, neglect 
— misconduct or for any other sufficient cause. 

—— 
_@ “Any office-holder or servant punished by a trustee under sub- 
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to the Endowment Fund within such date as may be specified in the 
oider such penalty not exceeding two hundred rupees and in case of default 
a daily fine not exceeding twenty rupees. The penalty to be paid by 
such person shall in no case be paid from the fund of the institution 
concerned. 

(4) If such penalty is not paid within the time fixed or within such 
iurther time as may be granted by the Board, the Collector of the district, 
in which any property of the person against whom an order is made 
under sub-section (3) is situate, shall, on a requisition made to him by the 
Board, recover the amount as if it were an arrear of land revenue. 

44. Office-holders and servants of temples not to be in possession 
of jewels or other valuable articles except under certain conditions.— 
Without prejudice to the other provisions of this Act no oflice-holder or 
servant of a temple shall have the right to be in possession of the jewels 
or other valuable belongings of the temple except under such conditions 
and safeguards as the Board may by general or special order direct. 

45. Fixing of standard scales of expenditure.—(1) The trustee of a 
religious institution may, from time to time, submit to the Administrator 
proposals fixing the scale of expenditure in the institution, and the 
amounts which should be allotted to the various objects or ceremonies 
connected with such institution or the proportion in which the income 
or other property of the institution may be applied to such object or 
ceremonies. 

(2) The trustee shall publish such proposal at the premises of the 
institution and in such other manner as the Administrator may direct, 
together with a notice stating that, within one month from the date of 
such publication, any person having interest might submit his objections 
or suggestions to the Administrator. 


= (3) After the expiry of the said period, the Administrator shall, 
after considering the objections or suggestions, if any, received by him, 
pass such order as he thinks fit on such proposals having regard to the 
established usage of the institution and its financial position and com- 
municate a copy of the order to the trustee and to the persons, if any, 
filing objections or suggestions. 

(4) The trustee or any person having interest may, within one month 
from the date of receipt of the order by the trustee, prefer an appeal 
before the Board whose decision thereon shall be final. 


(5) The scale of expenditure for the time being in force in ae 
institution shall mot be altered by the trustee except ae ees sa 
the procedure laid down in this section : 3 


4 


Provided that the Administrator may, at any time on his commas, * 
oe sufficient cause, direct the trustee to modify the scale of expenditure. | 
(6) The trustee or any person having — ake apy sae — 
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from the date of the receipt by the trustee of any direction issued under 
the proviso to sub-section (5) prefer an appeal against such direction before 
the Board whose decision thereon shall be final. 


CHAPTER VI 
Maths 


46. Disqualification and removal of hereditary trustees——(1) A here- 
ditary trustee of a math shall be disqualified and shall cease to hold his 
office, if he— 


(a) is of unsound mind; or 


(b) is suffering from any physical or mental disease or defect or 
infirmity which renders him unfit to be a trustee; or 


(© has ceased to profess and practise the Hindu religion or the 
tenets of the math; or 

(d) is sentenced by a criminal court to transportation or to 
imprisonment for a period of more than six months for an 
offence involving moral turpitude, such sentence not having 
been cancelled or reduced to a period of six months or less 
or the offence not having been pardoned ; or 


(e) has committed breach of trust in respect of any of the pro- 
perties of the math; or 

(f) persistently and wilfully defaults in discharging his duties or 
functions under this Act or any other law for the time being 
in force or in making payment of contribution or other dues 
payable to the Endowment Fund. 


(2) The Tribunal may, suo motu or on receipt of a complaint or 
allegation in that behalf from the Board or from person having interest 
in the institution make an enquiry in the prescribed manner and after 
giving the concerned trustee a reasonable opportunity of being heard, 
determine whether or not such trustee is or has become disqualified and 
declare by an order in that behalf whether the trustee is disqualified 

-= temporarily or for his lifetime. 
—* TAR Any person aggrieved by the order of the Tribunal under sub- 
section (2) may, within sixty days from the date of receipt of the order 


by him, prefer an appeal before the High Court. 











| (4) Subject to the rules made in that behalf, any trustee so disquali- 

“may be allowed such maintenance as may be fixed by the Board 
g regard to the financial condition of the institution. 

f a trustee is declared disqualified under this section, it shall be 
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ment the Board shall have due regard to the claims of the next in line 
of succession and failing this of the disciples of the math : 


Provided that in cases of temporary disqualifications the appoint- 
ment shall be until such period when the disqualification ceases. 


47. Filling up of vacancies—(1) When— 


(a) a vacancy occurs in the office of the trustee of a math or a 
Specific endowment attached to a math except as provided in 
section 46 and there is either a dispute respecting the right of 
succession to such office or any other reason for which the 
vacancy cannot be filled up immediately ; or 


(b) the trustee is a minor and there is either no recognised guardian 
fit and willing to act as such or a dispute respecting the person 
who is entitled to act as such guardian, 


the Board, after being satisfied that an arrangement for the administration 
of the math and its endowment or of the specific endowment as the case 
may be, is necessary, shall make such appointment and arrangement as 
it thinks fit until the dispute is settled or another trustee succeeds to the 
office, as the case may be, and any interim trustee appointed under this 
sub-section may be removed by the Board on any of the grounds specified 
in sub-section (1) of section 39. 


(2) In making any appointment under sub-section (1) the Board shall 
have due regard to the claims of the disciples, if any, of the math, and 
in the absence of any such disciple the Board shall take into considera- 
tion the claims of the disciples of any other math belonging to the 
denomination, sect or sampradaya to which the math wherein the 
vacancy has occurred belongs. 


(3) Nothing in this section shall affect the right of any person 
aggrieved by the order of the Board made under sub-section (1) to establish 
his right of succession to the office of the trustee in a court of law : 


Provided that such court shall have no power to stay the operation 
of the order of the Board pending disposal of the suit or other proceeding 
arising in relation thereto. 


48. Fixing of standard scales of expenditure.—(1) The trustee of 
every math or specific endowment attached to a math may, from time to 
time, submit to the Board proposals for fixing the scale of expenditure 
in the institution, and the amounts which should be allotted to the 
various objects or ceremonies connected with the institution or the pro- 
portions in which the income or other property of the institution may 
be applied to such objects or ceremonies. 


(2) The trustee shall publish such proposals at the premises of the 
math and in such other manner as the Board may direct, together with 
a notice inviting objections and suggestions from persons having interest 


— 





926 APPOINTMENT OF SUCCESSORS BY HEREDITARY TRUSTEES [ SEC. 49 


to be submitted to the Board within one month from the date of such 
publication. 


(3) If, on a scrutiny of such proposals and the objections and sugges- 
tions, if any, made by persons having interest, the Board is of opinion 
that the scale of expenditure or any item in the scale of expenditure is 
at variance with the established usages of the institution or for sufficient 
reasons needs modification, it may call for an explanation from the trustee 
and after considering the same, may pass such order as it thinks fit on 
such proposals and communicate a copy of the order to the trustee and 
to the persons, if any, filing objections or suggestions. 


(4) The trustee or any person having interest may, within one month 
from the date of receipt by the trustee of any order made under sub- 
section (3), prefer an appeal before the Tribunal. 


49. Appointment of successors by hereditary trustees.—(1) When 
the hereditary trustee of a math nominates his successor he shall give 
intimation in writing to the Board and all subsequent changes in the 
nomination shall also be intimated likewise within three months of the 
namination. 


(2) For the purpose of succession to the office of trustee of the math 
the last nomination so intimated shall be recognised by the Board. 


(3) Where no such nomination is made in respect of any math during 

the life-time of the trustce thereof, the Board shall be competent to appoint 

“an interim trustee in respect of the math until a duly appointed trustee takes 

-over office and the interim trustee so appointed may be removed by the 
“Board on any of the grounds specified in sub-section (1) of section 39. 


(4) In making the appointment of an interim trustee under sub-section 

_ (3) the Board shall have due regard to the claims of the disciples, if any, 

_ of the math and in the absence of any such disciple the Board shall take 

“into consideration the claims of the disciples of any other math belonging 

— the denomination, sect or sampradaya to which the math wherein the 
—* > has occurred belongs. 


> 


0) Any person aggrieved by the order of the Board appointing an 
nterim trustee under sub-section . (3) may, within ninety days from the date 


- order, _ institu a suit in a competent Civil Court to establish his 
ZEFA st 4 $2 An £ 
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(b) a suit having been so instituted has been dismissed, the Board 
shall, subject to the directions contained in the trust deed, if 
any, relating to the math, appoint a hereditary trustee for the 
math and the trustee so appointed shall be subject to the other 
provisions of this Act in the same manner as a trustee duly 
nominated by his predecessor : 

Provided that in the absence of any such direction as aforesaid the 
Soard shall, in making the appointment have due regard to the claims 
of persons referred to in sub-section (4). 


CHAPTER VII 

Inquiries 

50. Tribunal to decide certain disputes.—(1) If any question or 
dispute arises as to— 

(a) whether an institution is a public religious institution ; 

(b) whether an institution is a temple or math ; 

(c) whether a trustee holds or held office as a hereditary trustee ; 

(d) whether any property or money is of a religious endowment 
or specific endowment ; 

(e) whether any person is entitled, by custom or otherwise, to any 
honour, emolument or perquisite in any religious institution 
and what the established usage of a religious institution is 
in regard to any other matter ; 

(f) whether any institution or endowment is wholly or partly of 
a religious or secular character and whether any property or 
money has been given wholly or partly for religious or secular 
purposes ; or 

(9) where property or money has been given for the support of an 
institution or the performance of a charity, which is partly of 
a religious and partly of a secular character or when any 
property or money is given for appropriation partly to religious 
and partly to secular purposes, as to what portion thereof shall 
be allocated to religious purposes, : 

such question or dispute shall be decided by the Tribunal. 

(2) The burden of proof in all disputes covered by clauses (a) and (d) 
shall lie on the person claiming the institution to be private or the property 
or money to be other than that of a religious endowment or specific 
endowment, as the case may be. bee 

51. Power of Board to frame schemes.—(1) Whenever there is reason 
to believe that in the interest of the proper administration of any religious 
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imstitution a scheme may be settled for it, the Board shall proceed to 
frame a scheme in the manner hereinafter provided. 


(2) Before proceeding to frame a scheme in respect of any religious 
institution the Board shall consult in the prescribed manner the trustee 
of the institution and persons having interests therein and hold an enquiry 
in the prescribed manner; and if after such consultation and enquiry 
the Board is satisfied that it is necessary or desirable to frame a scheme 
it shall, by order recording the reasons therefor, frame a scheme for the 
administration of the institution. 

(3) A scheme settled under sub-section (2) for a temple or its specific 
endowment may contain provision for— 

(a) fixing the number of non-hereditary trustees ; 
(b) removing any existing trustee, whether hereditary or non-here- 
ditary, anything in section 39 to the contrary notwithstanding ; 


Provided that where provision is made in the scheme for the re- 
moval of hereditary trustee, provision shall also be made therein 
for the appointment as trustee of the person next in the line 
of succession who is qualified ; 

(© appointing a new trustee or trustees in addition to, or in the 
place of, any existing trustee or trustees ; 

(d) defining the powers and duties of the trustee or trustees ; 


== (© the appointment of an Executiva Officer, who shall be a person 


professing the religion to which the temple belongs on such 
salary as may be fixed to be paid out of the funds of the institu- 
SE Sef NGA _ uon ; and — the powers and duties of such trustee or 
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moved from office by the Board on any of the grounds specified in sub- 
section (1) of section 39. 


(6) The Board may determine what the properties of the religious 
institution are and append to the scheme a schedule containing a list of 
such properties ; 

Provided that the absence of such a schedule shall not invalidate the 
scheme : 


Provided further that such determination shall not affect the rights 
of persons who are in hostile possession of any of the said properties. 

(7) lhe Board may, pending the framing of a scheme for a temple 
o1 specific endowment appoint a fit person in discharge all or any of 
the functions of the trustee thereof and define his powers and duties. 

(8) All schemes framed under the Orissa Hindu Religious Endowments 
Act, 1951 (Orissa Act 2 of 1952), which were in force immediately prior 
to the coming into force of this Act shall, for all purposes, be deemed 
to be schemes framed under this Act. 


(9) The Board may, at any time, after consulting the trustee and 
the persons having interest, by order, modify or cancel any scheme settled 
or deemed to be settled under this Act. 


(10) Every order of the Board settling, modifying or cancelling a 
scheme shall, subject to the provisions of section 53, be binding on the 
trustee, the Executive Officer and all persons having interest. 


52. Cypres application of funds.—(1) The Board may, on being 
satisfied that the purpose of a religious institution has from the beginning 
been or has subsequently become impossible or incapable of realisation, 
or that the machinery for effecting such purpose has failed or no 
longer exists, or that after providing adequately for the purposes 
of the ‘nstitution and after setting apart a sufficient sum for the repair 


‘and renovation of the buildings connected therewith there is a surplus 


which is not required for such purposes, by order, direct that the endow- 
ments of the institution or such surplus as is declared to be available, 
as the case may be, be appropriated to religious, educational or charitable 
purposes not inconsistent with the objects of the institution : 


Provided that in the case of a temple founded and maintained by 
a community or a specific endowment attached to such a temple, the 
endowments or surplus as aforesaid shall, as far as possible, be utilised 
for the benefit of the community for the purposes mentioned above. 

(2) It shall be competent to the Board when giving a direction under 
sub-section (1) to determine what portion of such endowments or surplus 
shall be retained as a reserve fund for the religious institution and to direct 


the remainder to be appropriated to the PORES specified in that sub- 
section. 


: HLRCT—59 
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(3) The Board may, at any time by order, modify or cancel any 
order passed under sub-section (1) or a similar order passed under the 
Orissa Hindu Religious Endowments Act, 1951 (2 of 1952). 

(4) The order of the Board under this section shall be published in 
the prescribed manner and on such publication shall, subject to the 
provisions of section 53, be binding on the trustee, the Executive Officer 
and all persons having interest. 


53. Appeal.—(|) Any person aggrieved by any order passed by the 
Board under sub-section (2) or sub-section (9) of section 51 or under 
section 52, may, within ninety days from the date of receipt of the order 
under section 5] or from the date of the publication of the order under 
section 52, as the case may be, prefer an appeal before the High Court. 

(2) Any party aggrieved by an order of the Tribunal made under 
section 50 may, within ninety days from the date of the order prefer an 
appeal before the High Court. 


CHAPTER VIII 
Religious Institutions under direct control 


54. Appointment of Executive Officer—(1) For every institution or 
a group of institutions under the direct control of the State Government 
the Board shall, as soon as may be, appoint an Executive Officer who 
shall be a person professing the Hindu religion. 
(2) The Executive Officer may be paid such salary and allowances, 
iE any, as may be determined by the Board from the fund of the religious 
D, institution concerned. 
I. N~ _ 55. Term of office and duties of Executive Officer.—(1) The Executive 
Officer shall hold office for such period as may be fixed by the Board 
and he shall exercise such powers and perform such duties as may bé 
= assigned to him by the Board. 
= (@) The Executive Officer shall be deemed to be a public servant 
— meaning of section 21 of the Indian Penal Code (45 of 1860). 
SG.” Removal | of Executive Officer—The Board may suspend, remove 
ot binis the Executive Officer in the prescribed manner. 
F “age Fixing of standard scale of expenditure—(l) The Executive 
fter due enquiry, submit proposals for fixing the scale of 
it —— institution and the amounts which shall be allotted to 
ic us objects ‘or ceremonies connected with the institution or the 
i ich — ia or other — of the institution may 
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direct together with a notice stating that within one month from the date 
of publication any person having interest may submit objections or 
suggestions to the Administrator. 

(3) After expiry of the said period ‘the Administrator shall, after 
considering the objections and suggestions received by him, pass such 
order as he thinks fit on such proposals and communicate a copy of the 
order of the Executive Officer and to the persons, if any, filing objections 
or suggestions. 

58. Delegation of powers in relation to institutions under direct 
control.—Subject to such general or special directions as may be issued by 
the State Government, the Board may delegate any of its powers and func- 
tions in relation to religious institutions under the direct control of the 
State Government to any officer not below the rank of an Additional 
District Magistrate and may, at any time, withdraw any power or function 
so delegated. 

59. Executive Officer deemed to be a trustee for certain purposes.— 
The Executive Officer appointed under section 54 shall be deemed to 
be a trustee for the purposes of section 43 and Chapters IX, X and XI. 

60. Advisory Council for any group of institutions under direct 
control—({1) The State Government may constitute an Advisory Council 
for any one or group of religious institutions under their direct control. 

(2) The Advisory Council may advise the Board or the concerned 
Committee or Executive Officer regarding the management of the affairs 
of the institution concerned. 

(3) The composition, term of office and the procedure for the con- 
duct of business of the Advisory Council shall be such as may be prescribed. 


CHAPTER IX 
Budget, Accounts and Aduit 


61. Budgets of religious institutions.—(1) The trustee of every 
religious institution liable to pay contribution under sub-section (3) of 
section 67 shall, before the end of December in each year, submit to the 
Administrator in such form as may be fixed by him, a budget showing 
the probable receipts and disbursements of the institution during the 
following financial year. — 

(2) Every such budget shall make adequate provisions for— 

(a) the scale of expenditure for the time being in force and in 
the case of a math, its other customary — pa the 
nitis and other religious pursuits ; IIOL ED 

-~ (b) the due discharge of all liabilities binding on the institution ; 

(ec) the repair and renovation of the buildings connected with 
the institution ; Hogar eo aa 
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(d) expenditure on religious, educational and charitable purposes 
not inconsistent with the objects of the institution which shall 
not be less than five per centum of the gross income unless 
the Administrator otherwise directs : 


(€) the maintenance of a working balance ; 


| 


(f) the amount of expenditure that may be incurred by the trustee 
under section 34. 


(3) The Administrator may, on receipt of the budget, make such 
alterations, omissions or additions therein as he may deem proper. 

(4) Notwithstanding anything contained in any other law for the time 
being in force or any custom or practice obtaining to the contrary, the 
provisions made for remuneration of any office-holder or for any other 
item of expenditure in respect of any institution may be increased, 
decreased or modified by the Administrator if such increase, decrease 
or modification is considered necessary in view of the financial condition 
of the institution. 

(5) A trustee may, within one month of the date of the receipt by 
him of the order passed by the Administrator under sub-section (3) or 
(4), prefer an appeal against such order before the Board. 


62. Accounts and audit.—(1) The trustee of every religious institu- 
tion shall keep regular accounts of all receipts and disbursements. 


* _(2) The accounts of every religious institution which is liable to 
pay contribution shall be subject to annual audit and the accounts of every 
other religious institution shall be audited once in every three years or 
if the Board so directs in any case or classes of cases, at a shorter interval. 


_'ee7e 


(3) The audit of the accounts of religious institutions belonging to 
the former category as aforesaid shall be made by Auditors appointed 
by the State Government in consultation with the Accountant-General and 
in the case of any other religious institution, by the special Audit staff- 
appointed by the Board. 

63. Authority to whom audit report is to be submitted—After 
completing the aduit for any year or any shorter period, or for any transac- 
tion, Or series of transactions as the case may be, the auditor shall send 
a report to the Board. 
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65. Rectification of defects disclosed in aduit and order or sur- 
charge against trustee —(1) The Administrator shall send a copy of 
cvery audit report relating to the accounts of a religious institution to 
the trustee thereof, and it shall be the duty of such trustee to remedy 
any defects or irregularities pointed out by the Auditor and report the 
same to the Administrator. 


(2) The Administrator shall forward to the Board the report, if any, 
of the trustee made under sub-section (l), together with such remarks 
as he may make thereon. 

(3) If, on a consideration of the report of the Auditor along with 
the report, if any, of the trustee the Board is statisfied that the trustee 
or any employee of the institution concerned with the management of the 
trust property was guilty of misappropriation or wilful waste of the funds 
of the institution or of gross negligence resulting in a loss to the institu- 
tion, it may, after giving notice to the trustee or to the employee, as the 
case may be, to show cause why an order of surcharge should not be 
passed against him and after considering his explanation, if any, by order, 
certify the amount so lost and direct the trustee or the employee con- 
cerned to pay such amount personally, within such time as may be 
specified in the order. 

(4) The trustee or the employee who is aggrieved by an order made 
under sub-section (3) may, within one month of the receipt of the order, 
prefer an appeal before the Tribunal. 

(5) The sum specified in the order of surcharge shall be paid within 
the time specified in such order, unless the trustee or, as the case may be, 
the employee has appealed to the Tribunal to modify or set aside the 
order and has obtained an order for stay. — 


(6) An order of surcharge made under this section against a trustee” 
or employee shall not bar a suit for accounts against him except in respect 
of matters finally dealt with by such order. igeotots ls 


(7) The Collector of the district, in which is situate any property of» 
the trustee or the employee from whom an amount by way of surcharge: 
is recoverable, shall on a requisition made by the Administrator recover 
such amount as if it were an arrear of land revenue and pay the same to 
the religious institution concerned. bol ria. sêmada 

66. Application of the provisions of this Chapter. —The provisions 
of this Chapter shall apply to every religious institution, notwithstanding 
anything to the contrary contained in ong scheme settled or deemed to. 
be settled under this Act. pakani eueipite: lo WINONG 

libus bisz ali sumbang 
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CHAPTER X 
Finance 
67. Endowment Fund.—({1) There shall be established a fund to he 
called the “Orissa Hindu Religious Endowments Administration Fund” 
which shall vest in and be administered by the Board. 
(2) The following sums shall be credited to the said fund— 
(a) contributions levied under sub-section (3) ; 
(6) fees levied under section 78 ; 
(© penalties realised under section 76: 
(d) any grant or contribution by the State Government, any Local 
authority or any individual whether corporate or not; 
(e) any sum borrowed by the Board from the State Government ; 
(f) all amounts standing to the credit of the Endowment Fund con- 
stituted under the Orissa Hindu Religious Endowments Act, 
1951 (2 of 1952); 
(g) any other sum which may be credited by or under any of 
the other provisions of this Act. 
(3) Every religious institution having an annual income exceeding 
two thousand and five hundred rupees shall, from the income derived by 
“it, pay to the Endowment Fund annually such contribution not exceeding 
= seven per centum of its income as may be prescribed : 
~ Provided that where there has been a fall in the income of any 
=," ‘institution in respect of any year due to cyclone, flood, drought 
= orleans natural calamities the Board may, with the approval of the State 


een Ee 


— Government, remit the payment of contribution by such institution 












— — 


— shall pay to the endowment Fund Wana. for meeting the 
auditing its accounts such further sum not exceeding one and half 
tum of its income as tbe Administrator may determine. 

y The annual paym ents referred in sub-sections (3) and (A) shall 
i e, notwithstanding - “anything to the contrary contained in any 
settled or deemed to be settled under thig Act for the — 
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Board is a party, shall be payable out of the funds of such religious institu- 
tion. 


69. Assessment and recovery of contribution and costs and 
expenses.—(1) The contributions, costs and expenses payable under sec- 
tions 67 and 68 shall be assessed in the prescribed manner by the Adminis- 
trator on the basis of the average income of the preceding three years for 
the following three years and the amount so assessed shall be intimated 
to the trustee. 


(2) ‘The trustee may, within fifteen days from the date of the receipt 
of such intimation or within such further time as may be granted by the 
Administrator, file his objection thereto, if any, before the Administrator 
in writing and the Administrator shall, after considering such objection, 
make an order confirming, withdrawing or modifying the assessment so 
made. 

(3) Any trustee aggrieved by an order made under sub-section (2) may 
within one month from the date of the order, prefer an appeal before 
the Board. 

(4) The amount assessed under this section shall be paid by the trustee 
within one month from the date of receipt of the intimation under sub- 
section (1), or where an objection has been filed or an appeal has been 
preferred, within one month from the date of the order passed on the 
objection or, as the case may be, in the appeal, or within such further 
time as may be granted by the Administrator. 


(5) If the trustee fails to pay the amount aforesaid within the time 
allowed, the Collector of the district in which any property of the religious 
institution is situate shall, on a requisition made to him in the prescribed 
manner by the Administrator and subject to the provisions of this section, 
recover such amount as if it were an arrear of land revenue. 


(6) The Collector shall, on receipt of a requisition under sub-section 
(5), withhold the amount mentioned therein out of any allowance, grant 
or other dues payable by the State Government ta the religious institution 
concerned, but where such allowance, grant or other dues are insufficient 
for the purpose of the Collector shall withhold the amount available and 
recover the balance as if it were an arrear of land revenue. — Sars 


(7) Places of worship, including temples and tanks, and places where 
Utsavas are performed, idols, Vahanas, jewels and such vessels and other 
articles of the religious institution as may be necessary in accordance 
with the usage of the institution for purposes of worship or ceremonial 
processions shall not be liable to be proceeded against in Beene of 
sub-sections (5) and (6). 


(8) Instead of selling the property after —— — dude 
the provisions of the Orissa Public Demands Recovery Act, 1962 (1 of 1963) 
it shall be open to the Collector at the instance sof the A 
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appoint a receiver to take possession of the property or such portion thereof 
as may be necessary and collect the income thereof until the amount sought 
to be recovered is realised. The remuneration, if any, paid to the receiver, 
and the other expenses incurred by him, shall be paid out of the income 
of the institution concerned. 

(9) No objection which could be preferred or which was preferred 
and rejected by the Administrator under sub-section (2) shall be enter- 
tained under the said Act. 

(10) No suit, prosecution or other legal proceeding shall be enter- 
tained in any Court of Law against the Board or any officer or servant 
of the State Government for anything done or intended to be done in 
good faith in pursuance of this section. 


70. Contribution not to be levied for more than six years imme- 
diately preceding the year in which notice of assessment is issued.— 
It shall not be competent for the Administrator to levy any contribution 
for more than three years immediately preceding the year in which the 
intimation of assessment is issued under section 69. 


| 71. Common Good Fund.—(1) It shall be lawful for the Board to 
create a fund called the Orissa Hindu Religious Endowments Common 

= Good Fund (hereinafter referred to as the Common Good Fund) out of 
the contributions made voluntarily by— 


= : (a) any individual or association of persons ; 
= (è) any religious institution ; 
=e i — any local authority ; 






— JOH any other body or institution. 


2S Se RC A contribution of the Common Good Fund may be made without 
indicating any purpose for which the amount contributed is to be utilised : 

— — ided that a specific purpose may be indicated if such purpose 

ıt with the purposes mentioned in clauses (a), (b) and (c) of 

ion sea the amount contributed is not less than one thousand 


— 
4 
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(2) charitable purpose : 


Provided that any amount contributed for any specific purpose shall 
be utilised only for that purpose. 


72. Power to borrow.—The Board may borrow money from the State 
Government subject to such terms and conditions as they may fix. 


CHAPTER XI 


Miscellaneous 


73. Public officers to furnish copies of or extracts from certain 
documents.—All public officers having custody of any record, register, 
report or other document relating to a religious institution or any mov- 
able or immovable property thereof shall furnish such copies or extracts 
from the same as may be required by the Board or the Tribunal. 


74. Putting trustee or Executive Officer in possession—(1) Where 
a person has been appointed as trustee or Executive Officer of any religious 
institution or to discharge the functions of a trustee of any religious 
institution and such person is resisted in or prevented from obtaining 
possession of the religious institution or of the record, accounts and proper- 
ties thereof, by a trustee, office-holder or servant of the religious institu- 
tion has been dismissed or suspended from his office or is otherwise not 
entitled to be in possession, or by any person claiming or deriving title 
from such trustee, office-holder or servant, other than a person claiming 
in good faith to be in possession of his own account or an account of some 
person not being such trustee, office-holder or servant, the Board shall, on 
application by the person so appointed, direct delivery of possession of 
the religious institution and its endowments or the records, accounts and 
properties thereof, as the case may be, to the applicant in the prescribed 
manner. 


Explanation.—A person claiming under an alienation contrary to 
sub-section (1) of section 30 or section 37 shall not be regarded as a person 
claiming in good faith within the meaning of this section, 


(2) Any person authorised by the Board or acting under its written 
instructions in the prescribed form, may, for the purpose of delivery of 
possession under sub-section (1), take or cause to be taken such steps 
and use or caused to be used such force as may in his opinion be reason- 
ably necessary and may also enter upon any land or other property what- 
soever and in the event of any apprehension of breach of peace in the 
course of such delivery of possession, the Superintendent of Police shall. 
on a requisition from the Board in the prescribed manner provide such 
police aid as may be necessary for the purpose: 100 00 ssi | . 

(3) The Board may also make a requisition to the Coll ede SF ZH 
district in which the property of the religious institution is situate, in 
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the prescribed form to deliver its possession to the trustee or Executive 
Officer, as the case may be. 


(4) On receipt of a requisition under sub-section (3) the Collector 
shall serve a notice on the person reported to be in occupation or his agent 
to vacate the said property within such time as the Collector may specify 
in the said notice. If such notice is not obeyed, the Collector shall remove 
him or depute a subordinate officer to remove such person or agent. 
In the case of any resistance or obstruction the Collector shall hold a 
summary enquiry into the facts of the case and if statisfied that the resistance 
or obstruction was without any just cause and that such resistance or 
obstruction still continues may issue a warrant for the arrest of the said 
person and on his appearance may send him with a warrant in such form 
as may be prescribed for imprisonment in the Civil Jail of the district for 
such period not exceeding thirty days as may be necessary to prevent the 
continuance of such resistance or obstruction. 

(5) No suit, prosecution or other legal proceedings shall lie against 
the Board or any person acting under its instruction or authorised by it 
for anything done in good faith under sub-sections (1) and (2). 

= (6) Every person authorised by the Board or acting under its instruc- 
tions in pursuance of this section shall be deemed to be a public servant 
within the meaning of section 2] of the Indian Penal Code (45 of 1860). 
7. Notice by Court and cost of proceedings—(l) Whenever the 
= trustee of any religious institution is sued in any Civil or Revenue Court 


ae a respect of any property belonging to or given or endowed for the 
ie — of any religious institution, notice of such suit shail be giyen 










O The costs, charges and expenses incidental to all proceedings 
— or Tribunal shall be at its discretion and it shall have 

> determine by whom or out of what funds and to what 
costs, charges and expenses are to be paid; and all sums 
gomo such Sia — or — shall, on a reguisi- 
a ee — etc., to comply with provisions of 
ae Officer or other person in whom 
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(2) Any person aggrieved by an order made under sub-section (l) 
may within one month from the date of the order, prefer an appeal 
before the Tribunal. 


(3) If the penalty is not paid within the time fixed or within such 
further time as may be granted by the Board, the Collector of the district 
in which any property of the person against whom an order has been 
made is situate shall, on a requisition made to him by the Administrator, 
recover the amount as if it were an arrear of land revenue and pay tke 
same to the Board. 

77. Court-fees.—Notwithstanding anything contained in the Court-fees 
Act (7 of 1870), every petition or application or memorandum of appeal 
specified in column (2) of the Schedule shall bear Court-fee stamp of the 
value mentioned against it in column (3) thereof. 

78. Granting of copies.—The Board shall grant copies of such docu- 
ments on payment of such fees and subject to such conditions as may be 
prescribed and copies so granted shall be certified in the manner provided 
under section 76 of the Indian Evidence Act (1 of 1872) by the Adminis- 
trator or by any other officer authorised by the Board in that behalf. 


79. Delegation of powers by the Board.—(1) Subject to such direc- 
tions or instructions as the State Government may, from time to time 
issue, the Board may with the prior approval of the State Government, 
delegate any of its functions to the President or any other member of the 
Board or to the Administrator and may in like manner withdraw any 
function so delegated. 


(2) The Board may fix any terms and conditions subject to which 
the functions so delegated shall be performed. 


80. Power of Government to cause inspection and issue directions.— 
(1) The State Government may, from time to time, give to the Board 
such general or special directions, not inconsistent with the provisions 
of this Act, as they think fit and in the performance of its functions and 
exercise of its powers the Board shall comply with the directions so 
issued. 

(2) The State Government may authorise any officer to inspect the 
office of or any property belonging to the Board or any Committee and 
it shall be the duty of the Board or, as the case may be, the Committee 
and the employees thereof to afford all reasonable te to such officer 
for the purpose of holding the inspection. 


81. Saving of usages —Nothing — in this Act Sear 


Too 


affect any honour, emolument or perquisite to which any person 


is entitled by custom or otherwise in any religious institution a 
or by its established usage ge in in regard to „any, other matter ; — 
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qj ae 1 Tap 
|| i! ; 4 TE ii | 








940 PROCEDURE AT INQUIRIES AND APPEALS [ SEC. 84 


(6) authorise any interference with the religious and spiritual func- 
tions of the head of a math including those relating to the 
imparting of religious instructions or the rendering of spiritual 
service. 


82. Act not to affect rights under clauses (a) to (c) of Article 26 of 
the Constitution.—Nothing contained in this Act shall be deemed to con- 
fer any power or impose any duty in contravention of the rights conferred 
on any religious denomination or any section thereof by clauses (a), (b) 
and (c) of Article 26 of the Constitution. 


83. Bar of suits in respect of administration of religious institution.— 
(1) No suit or other legal proceeding in respect of the administration of 
a religious institution or in respect of any other matter or dispute for 
determining or deciding which provision is made in this Act shall be 
instituted in any Court of Law, except under, and in conformity with, 
the provisions of this Act. 


(2) Nothing contained in this section shall affect the right of the 
trustee of a religious institution appointed under this Act to institute 
a suit to enforce the pecuniary or property rights of the institution or the 
rights of such institution as a beneficiary. 

84. Procedure at inquiries and appeals.—(1) The procedure to be 
followed at an inquiry held under this Act by the Administrator, the Board 
or the Tribunal or to be followed in hearing an appeal filed thereunder 
before the Board or the Tribunal shall be such as may be prescribed. 


(2) The Administrator, the Board and the Tribunal shall, for the 


purpose of making an inquiry under this Act, have the same powers as are 
vested in a Civil Court under the Code of Sya Procedure = of 1908) when 


l = pines pie summoning and enforcing the aaa gana of any witness and 

— ss examining him on oath; 

== (b) discovery and production of any document or other maktial 

TT Object producible as evidence; 

agih reception of evidence on affidavits ; 

=F rie) ) requisitioning of any public record from any court or office ; 
os By c — * issuing of any commission for the examination of witnesses; and 

_ any other matter which may be prescribed. 

Any — before the ‘Tribunal shall be deemed to be a judicial 
| hea pers — 193 and 228 of WS Indian Penal 
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Act shall, on requisition from the issuing authority, be effected by the 
Civil Court having jurisdiction in the area. 

85. Notifications, orders, etc., under Act not to be questioned in 
Court of Law.—Save as otherwise expressly provided in his Act no notifi- 
cation issued, order passed, decision made, proceedings or action taken, 
scheme settled, or other thing done under the provisions of this Act by the 
State Government, the Board, the Administrator or by the Tribunal shall 
be liable to be questioned in any Court of Law. 

86. Power to make rules.—(l) The State Government may, after 
previous publication, make rules to carry out all or any of the purposes of 
this Act. 

(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may provide for all or any of the following matters, 
namely :— 

(a) the effectual exercise of the powers vested in the State Govern- 
ment under this Act; 

(b) the form and manner in which applications and appeals shall 
be submitted; 

(c) the procedure to be followed in making inquiries and hearing 
appeals, other than appeals before the High Court, under this 
Act and the powers vested in a Civil Court which may be exer- 
cised while making an inquiry; 

(d) the inspection of documents and the fees to be levied for such 
inspection ; 

(e) the mode of service of processes and notices and the fees to be 
levied therefor ; 

(f) the grant of certified copies and the fees to be levied therefor : 

(g) the budgets, reports, accounts, returns or other information to 
be submitted by trustees ; 

(h) the custody and investment of the funds of religious institu- 
tions ; 

(i) the method of calculating the income of a religious institution 
for the purpose of levying contribution and the rate at which 
it shall be levied ; 

(j) the manner in which the accounts of religious institutions shall 
be audited and published, the time and place of audit and the 
form and contents of the Auditor’s report; 

(k) the security, if any, to be furnished by officers and servants 
employed for the purposes of this Act and by non-hereditary 
trustees appointed thereunder; — . 

() the preservation, maintenance, management and improvement 
of the properties and buildings of religious institutions ; 
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(m) the inspection and supervision of the properties and buildings 
of religious institutions by such persons as the State Govern- 
ment may direct, the reports to be submitted by such persons 
and the fees leviable for such inspection, supervision and 
report ; 

(n) the preservation of the images in temples ; 


(0) the methods by which religious institutions should promote 
the interests of such institution ; 


(b) the qualifications to be possessed by the officers and servants for 
appointment to non-hereditary officers in religious institutions, 
the qualifications to be possessed by hereditary servants for 
succession to office and the conditions of service of all such 
officers and servants ; 

(q) the qualifications, method of recruitment, pay, grant of leave, 

z allowance and travelling allowance, personal conduct and 

punishment of Executive Officers appointed for any religious 


kinri ot institution or institutions under direct control and paid officers 
appointed under schemes settled or deemed to be settled 
T NT under this Act and their conditions of service ; 


= (r) the method of recruitment of the employees of the Board and 
ss their conditions of service relating to salary, leave, disciplinary 
— action and other matters ; 

= — — the custody, investment and utilisation of the Endowment 
— Fund and the Common Good Fund; 

; pereg) the manner in which the accounts of the Endowment Fund 
— anai the Common Good Fund shall be Aan and audited 
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(c) all costs, fees, penalties and contributions which have accrued 
due under the said Act immediately prior to the coming into 
force of this Act shall be payable to the Board as if such 
amounts were due to the Board under the corresponding 
provisions of this Act. 


88. Transitory provisions—(1) All proceedings under the Orissa 
Hindu Religious Endowments Act, 1951 (2 of 1952) which were pending 
immediately prior to the date of commencement of this Act shall stand 
transferred to the appropriate authority and, so far as may be, shall he 
dealt with as if such proceedings were commenced under the corresponding 
provisions of this Act. 

(2) All amounts realised by the Board on account of costs, fees, 
penalties and contributions due under the said Act and all amounts 
credited to the Endowment Fund under clause (f) of sub-section (2) of 
section 67 shall be applied towards payment of the dues of the State 
Government from the Endowment Fund constituted under that Act. 


SCHEDULE 
(See section 77) 
Court-fees payable for documents 











Description of document Proper 
fee: 
Section hee —— 
30 ...Appeal to the Tribunal xR a2 ier CEEE 
36(@)...Application to the Administrator for payment of 
expenses * F ank s 


(6)...Appeal to the Board =” 
(c)...Application to the Collector ... 
37 ~...Appeal to the Tribunal under sub-section (5) 
39(a)... Appeal to the ‘Tribunal te | 
(b). —— to the High wau — 
42 


ee. oe. 
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51(a)...Application to the Board for setting a scheme * 15 
(b)...Application to the Board for modification of scheme ... 10 
52(a)...Application to the Board regarding application of funds 5 

(6)...Application to the Board for modification or cancellation 
of the order passed under sub-section (1) ... an 5 


360 Appeal to the High Court against the order of the 
Board framing, modifying or cancelling a scheme under 


sections 51(2) and 51(9) * 50 
G6).Appeal to the High Court — an order of the Board 
— under section 52 50 
—— E: = (c)... Appeal to the High Court against the a of the 
= ae Tribunal under section 50 * 50 
— a Appeal to the Board against the order of the Bets 
ae rator on the Budget Estimate... 10 


Ae. 65 | È appeal! to the Tribunal against the order F the — 
— under sub-section (3) regarding the defects disclosed by 
—— audit * * 20 
— GO Objection petition by the trustee — assessment of 
; ; 74 „Application for putting trustee in possession of — 2 
76 on Appeal to the Tribunal against order imposing penalty 10 
zs TAD adjournment and miscellaneous petitions to the 
” Administrator, poa or Tribunal | * KN | 
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APPENDIK 13 
RAJASTHAN PUBLIC TRUST ACT, 1959 


(RAJASTHAN ACT 42 OF 1959) 


— —— — — 


An Act to regulate and to make better provision for the administration 
of public religious and charitable trusts in the State of Rajasthan. 





Be it enacted by the Rajasthan State Legislature in the tenth year 
of the Republic of India as follows : 


CHAPTER I 


Preliminary 





l. Short title, extent and commencement.—(1) This Act may be 


called the Rajasthan Public Trust Act, 1959. 

(2) It extends to the whole of the State of Rajasthan. 

(3) Chapters I, II, III and IV of this Act shall come into force at 
once. 

(4) Chapters V, VI, VII, VIH, IX and X of this Act shall come into 
force on such date, and shall apply therefrom in relation to such class or 
classes of public trusts, as the State Government may, by notification in 
the Official Gazette, specify ; and for the purpose of such application the 
State Government may classify such public trusts in the State on the 
basis of the income thereof or on the basis of the value of their total 
assets or on the basis of other financial factors. 

(5) Before the publication of any notification under sub-section (4), 
a draft thereof shall be published in the Officiai Gazette for the informa- 
tion of all persons likely to be affected thereby and a notice shall be 
published therewith, specifying the date on or after which the draft shall 
be taken into consideration and before which any objections or suggestions 
shall be received. es 

(6) Chapter XI of this Act shall come into force on such date as the 
State Government may, by special notification in the Official Gazette, 
specify and the State Government may, having regard to the population 
of different cities and towns specify different dates for ate application of 
Chapter XI of this Act thereto. 

(7) Chapters XII and XIII of this Act shall commence to apply in 
relation to the provisions of each of the other chapters of this 5 “Act on the 
date on which such other chapter comes into force. = 
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2. Definitions.—In this Act unless the subject or context requires 
otherwise— 


(1) ‘Assistant Commissioner’ means an Assistant Devasthan Commis- 
sioner appointed under section 8 and shall include such other officer of 
Government as may be notified by the State Government to be the Assistant 
Commissioner for a specified area for the purposes of this Act ; 


(2) “Board” means the State Advisory Board for public trusts estab- 
lished under section 11 ; 


G3) “Charitable endowment” means all property given or endowed 
for the benefit of, or used as of right by, the community or any section 
thereof for the support or maintenance of objects of utility to the said 
community or section, such as rest-houses, pathshalas, schools and colleges, 
houses for feeding the poor and institutions for the advancement of 
education, medical relief and public health or other objects of a like 
nature and includes the institution concerned ; 


(4) “Commissioner” means the Devasthan Commissioner appointed 
under section 7 ; 

(5) “Committee” means a Regional Advisory Committee for public 
trusts established under section 13 ; 


(6) “Court” means the District Court ; 


(7) “Hereditary trustee” means the trustee of a public trust succession 
=== to whose office devolves by hereditary right or is regulated by usage or 
= İş specifically provided for the founder ; 
att (8) “math” means an institution for the promotion of a -religion 
presided’ over by a "person whose duty is to engage himself in imparting 
religious imstruction or rendering spiritual service to a body of disciples 
| oro exercises or claims to exercise Peary over such a body and 


~ 
—* 
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: — or any expression signifying a person 
lic trust includes— . 
e emple, a | person who is entitled to attend or 
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tak T the dis distribution of gifts thereof, 


— the math or a peren of the 
e me inang 





SEC. 2] RAJASTHAN PUBLIC TRUST ACT, 1959 947 


(10) “public securities” means— 
(a) securities of the Central Government or any State Government, 
(b) stocks, debentures or shares in railway or other companies in 
public sector, the interest or dividend on which has been 
guaranteed by the Central or any State Government, 
(©) a security expressly authorised by an order which the State 
Government makes in this behalf; 


(11) “public trust” means an express or constructive trust for either a 
public religious or charitable purpose or both and includes a temple, a 
math, dharmada or any other religious or charitable endowment or insti- 


tution and a society formed either for a religious or charitable purpose 
or for both ; 


(12) “register” means a register maintained under sub-section (2) of 
section 16; 

(13) “religious endowment” or “‘endowment” means all property 
belonging to or given or endowed for the support of a religious institution 
or given or endowed for the performance of any service or charity 
connected therewith and includes the premises of the religious institution 
as well as the idols, if any, installed therein and any public charity associated 
with a festival or observance of a religious character, whether connected 
with a religious institution or not, but does not include gifts of property 
made as personal gifts to the trustee or hereditary trustee or working 


trustee of such institution or to any service-holder or other employee 
thereof ; 


7 
roti 


(14) “religious institution” or “institution” means an institution for- 
the promotion of any religion or persuasion and includes a temple, math | : 
and any religious establishment of any place of religious worshi ip or — 
religious instruction whether or not appurtenant to “such institution S 


+s 


(15) “specific endowment” means any property or ‘money “enc 
for the performance of any specific service or charity in a BE 
institution ; $ 2 = — Milter: 












(16) “temple” means a place, by whatever. — 
as a place of public religious worship and dedicated to or for 
of or used as of right by a commun — — k 
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(b) in the case of a public trust having its principal office or 
principal place of business outside the State of Rajasthan, the 
person in charge of the management of the property and 
administration of the public trust in that State ; 


(19) Words and expressions used but not defined in this Act and 
defined in the Indian Trusts Act, 1882 (Act II of 1882), have the 
meanings respectively assigned to them in that Act. 


CHAPTER II 
Validity of certain Public Trusts 


3. Public trusts not to be void on ground of uncertainty.—Notwith- 
standing any law, custom or usage, a public trust shall not be void only 
on the ground that the persons or objects for the benefit of whom or which 
it is created are umascertained or unascertainable. 


_Explanation.—A public trust created for such objects as dharma or 
punyakarya shall not be deemed to be void only on the ground that the 
objects for which it is created are unascertained or unascertainable. 


4. Public trust not void on ground that it is void for non-charitable 
or non-religious purposes.—A public trust created for purposes, some of 
which are charitable or religious and some are not, shall not be deemed 
to be void with respect to the charitable or religious purpose only on 
the ground that it is void with respect to the non-charitable or non- 
religious purpose. 





5. Public trust not void on ground of absence of obligation—Any 
disposition of property for a religious or charitable purpose shall not be 
deemed to be void as a public trust only on the ground that no obligation 
is annexed with such disposition requiring the person in whose favour 

= y it is made to hold it for the benefit of a religious or charitable object. 


6. Public trust not void on failure of specific object or society etc. 


= ceasing to exist.—If any public trust is created for a specific object of 
= a charitable or religious nature or for the benefit of a society or institution 


sa 3 constituted for a charitable or religious purpose, such trust shall not be 
— — to be void only on the ground— 

“that the performance of the specific object for which the trust 

was created has become impossible or impracticable, or 


h BaP air ic society or institution does not exist or has ceased te 
ex — the pace that —— was no intent for the 
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CHAPTER III 


Appointment of Officers and Servants 


7. Devasthan Commissioner—(1) The State Government shall, by 
notification in the Official Gazette, appoint an officer to be called the 
Devasthan Commissioner who, in addition to other duties and functions 
imposed on him by or under the provisions of this Act or any other law 
for the time being in force, shall, subject to the general and special orders 
of the State Government, superintend the administration and carry out 
the provisions of this Act throughout the territories to which this Act 
extends. 

(2) The Commissioner shall be a corporation sole by the name of 
“the Devasthan Commissioner of the State of Rajasthan”, shall as such 
have perpetual succession and a common seal and may sue and be sued 
in his corporate name. 

8. Assistant Devasthan Commissioner.—The State Government shall 
likewise— 

(i) appoint such number of Assistant Devasthan Commissioners 
as it may deem necessary from time to time, and 

(it) define the local limits of the area in which each Assistant 
Commissioner so appointed shall have jurisdiction, and exercise 
the powers conferred on him by or under this Act or any 
other law for the time being in force. 

9. Subordinate officers and servants—To aid the Commissioner 
and Assistant Commissioners in carrying out the provisions of this Act, the 
State Government may appoint Inspectors and other subordinate officers 
and servants with such designations, and assign to them such powers, duties 
and functions under this Act or the rules made thereunder or under other 
enactment for time being in force, as may be deemed necessary : 


Provided that the State Government may, by general or special order 
and subject to such conditions as it deems fit to impose, delegate to the 
Commissioner and the Assistant Commissioners the power to appoint such 
subordinate officers and servants as may be specified in the order. 


10. Commissioner and other officers to be servants of Government.— 
“The Commissioner, the Assistant Commissioner, the Inspectors and other 
subordinate officers and servants appointed under this Act shall be the 
servants of the State Government and shall draw their pay and allowances © 
{rom the Consolidated Fund of the State. The conditions of service of all 
such officers and servants shall be such as may be determined by the State 


Government. 
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CHAPTER IV 


Establishment and Functions of Board and Commiitee 


11. Establishment and composition of Advisory Board.—(1) The 
State Government shall, by notification in the official Gazelie, establish for 
the territories to which this Act extends for the time being an Advisory 
Board to be called the Rajasthan Public Trusts Board consisting of such 
number of members representing each interest as may be prescribed. 


(2) All the members of the board shall be appointed by the State 
Government by notification in the official Gazette and shall hold office, 
save as otherwise provided, for a period of five years from the date of the 
publication of such notification. 

(3) The State Government shall appoint one from amongst the 
members of the board to be its Chaiyman. 

(4) If any member of the board is unable, by reason of death, resig- 
nation, removal or otherwise, to complete his full term of office, the vacancy 
so caused shall be filled by the appointment of another person and the 
person so appointed shall fill such vacancy for the unexpired portion of 
the term for which the member in whose place such person is appointed 
would otherwise have continued in office. 


=. (5) The members of the board including the Chairman may be 
paid travelling and other allowances for attending meetings of the board 
and, subject to the prescribed conditions and restrictions, for undertaking 
any journey in connection with any of the affairs of the board, at such 
= rates as may be fixed by the State Government. 
1 Functions of the board.—(1) The board shall — 


— 
a.) 
_- Se — z : 
Ea py a) forward its views to the State Government regarding the perfor- 
en E. mance by the Commissioner of his functions under this Act, 
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(b) draw the attention of the State Government towards the diff- 
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missioner such directions, consistent with this Act and the rules thereunder, 
in respect of the exercise by the Commissioner of any of his powers under 
this Act, as it may deem proper. 

13. Regional Advisory Committees.—(1) The State Government 
shall, by notification in the Official Gazetie, establish a Regional Advisory 
Committee for the area within the jurisdiction of each Assistant Gommis- 
sioner, consisting of such number of members representing each interest 
as may be prescribed. 

(2) All the members of a committee shall be appointed by the State 
Government by notification in the Official Gazetie and shall hold. office, 
save as otherwise provided, for a period of five years from the date of the 
publication of such notification. 

(3) The State Government shall appoint one from amongst the 
members of a committee to be its Chairman; 

(4) If any member of a committee is unable, by reason of death, 
resignation, removal or otherwise, to complete his full term of office, the 
vacancy so caused shall be filled by the appointment of another persen 
and the person so appointed shall fill such vacancy for the unexpired 
portion of the term for which the member in whose place such person is 
appointed would otherwise have continued in office. Seas 

(5) The members of a committee including the Chairman may be 
paid travelling and other allowances for attending meetings of the com- 
mittee and, subject to the prescribed conditions and restrictions, for under- 
taking any journey in connection with any of the affairs of the committee, 
at such rates as may be fixed by the State Government. 


14. Functions of committees—(l) Every committee shall, in 
relation to the area for which it has been established, tender advice to 
the Assistant Commissioner of that area in respect of matters arising under 
Chapters VI and VII and, save as otherwise provided in sub-sections (2) 
and (3) of section 12, no Assistant Commissioner shall exercise his powers 
in such matters without obtaining, and otherwise than in accordance with, 
such advice. 


(2) Every committee shall perform such other functions as may be 
prescribed. - : 

15. Conduct of business, etc. of board and committees.—(1) The 
manner in which the business of the board or a committee shall be conduct- 
ed, the staff required therefor and its conditions of service and the removal 
of members thereof shall be determined by rules made by the ‘State Govern- 
ment. jaaiet yi —— 

(2).. No. member of The ‘board or a —— artici ipate in the 
discussion of or vote on a ‘matter coming | o. e board or such 
committee, if such matter relates to a publi E trust repre 
religion and such member is not a person ‘profess 
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CHAPTER V 
Registration of Public Trusts 


< 16. Officer-in-charge of registration—(1) The Assistant Commis- 
sioner shall be in charge of the registration of all public trusts, the principai 
offices or the principal places of business of which, as declared in the 
application under sub-section (1) of section 17, are situate within the local 
limits of the area of his jurisdiction. 


(2) The Assistant Commissioner shall maintain a register of public 
trusts and such other books and registers in such form as may be prescribed. 


17. Registration of public trusts.—(1) Within two years from the 
date of the application of this section to a public trust or from the date 
on which a public trust is created, whichever is later, the working trustee 
thereof shall apply to the Assistant Commissioner having jurisdiction for 
the registration of such public trust. 

(2) The Assistant Commissioner may, for reasons to be recorded in 
writing, extend the period prescribed by sub-section (1) for the making 
of an application for registration by not more than three months. 

(3) Each such application shall be accompanied by such fee, if any, 
not exceeding five rupees, and to be utilised for such purpose, as may be 

(4) The application shall be in such form as may be prescribed and 
shall contain the following particulars, namely :— 

| (i) the origin (so far as known), nature and object of the public 
trust and the designation by which the public trust is or shall 






be known ; 
yir = (ii) the place where the principal office or the principal place of 
ate .... . business of the public trust is situate ; 
— = (iii) the names and addresses of the working trustee and the manager; 


and from any other source, if any, based on 
nnual income during the three years imme- 
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(vin) the amount of the average annual expenditure in connection 
with such public trust estimated on the expenditure incurred 
within the period to which the particulars under clause (vii) 
relate, and in the case of a newly created public trust, the 
estimated annual expenditure in connection with such public 
trust ; 

(x) the address to which any communication to the working trustee 
or manager in connection with the public trust may be sent; 

(x) such other particulars as may be prescribed : 

Provided that the rules made may provide that in the case of any or 
all public trusts it shall not be necessary to give the particulars of the trust 
property of such value and such kind as may be specified therein. 

(5) Every application made under sub-section (1) shall be signed and 
verified in accordance with manner laid down in the Code of Civil Pro- 
cedure, 1908 (Act V of 1908) for signing and verifying plaints. It shall 
be accompanied by a copy of the instrument of trust (if such instrument 
has been executed and is in existence) and, where the trust property in- 
cludes immovable property entered in a record of rights, a copy of the 
relevant entries relating to such property in such record of rights shall 
also be enclosed. 


(6) No Assistant Commissioner shall proceed with any application for 
the registration of a public trust in respect of which an application for 
registration has been filed previously before any other Assistant Commis- 
sioner, and the Assistant Commissioner before whom the application was 
filed first shall decide which Assistant Commissioner shall have jurisdiction 
to register the public trust. 


(7) An appeal against the order of the Assistant Commissioner before 
whom the application was filed first, given under sub-section (6), may be 
filed within sixty days before the Commissioner and subject to the decision 
on such appeal, the order of the Assistant Commissioner under sub- 
section (6) shall be final. 


18. Inquiry for registration——(1) On receipt of an application andes 
section 17 or upon an application made by any person having interest 
in a public trust or on his own motion, the Assistant Commissioner shall 
make an inquiry in the prescribed manner for the purpose of ascertaining— 


(i) whether a trust exists and whether such trust is a public trust ; 


(ii) whether any property is the property of such gate Sis 


(iii) whether the whole or any substantial portion of the subject- 
matter of the trust is situate within his jurisdiction ; pera 
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(iv) the names and addresses of the working ti trustee and — 


of such trust ; 5 : ja oS ae < 
? £ MIS- Je as lod goreisab Srt — ‘iJ 
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(v) the mode of succession to the office of the trustee of such trust ; 

(vt) the origin, mature and object of such trust ; 

(vit) the amount of gross average annual income and expenditure 

of such trust; and 

(vitt) the correctness or otherwise of any other particulars furnished 

under sub-section (4) of section 17. 

(2) The Assistant Commissioner shall give in the prescribed manner 
public notice of the inquiry proposed to be made under sub-section (1) 
and invite all persons having interest in the public trust under inquiry to 
prefer within sixty days objections, if any, in respect of such trust. 

19. Findings of the Assistant Commissioner.—On completion of 
the inquiry provided for under section 18, the Assistant Commissioner 
shall record his findings with the reasons therefor as to the matters 
mentioned in the said section. 


20. Appeal.—Any working trustee or person having interest in a 
public trust or in any property found to be wust property, aggrieved by 
a finding of the Assistant Commissioner under section 19, may, within 
two months from the date of its publication on the notice board ol the 
Assistant Commissioner, file an appeal before the Commissioner to have 
such finding set aside or modified. 


21. Entries in the register—(1) The Assistant Commissioner shall 
cause entries to be made in the register in accordance with the findings 
recorded by him under section 19, or, if an appeal has been filed under 
section 20, in accordance with the decision of the Commissioner on such 

- appeal, and shall cause to be published on the notice board of his office 
— and at a conspicuous place in the city, town or village where the principal 
= office or the principal place of business of the public trust is situate, the 
entries made in the register. 

eet fe D The entries so made shall, subject to the other provisions of this 
_ Act and subject to any change recorded under any provision of the Act 
— a rule made thereunder, be final and conclusive. 


gp Civil suit against entries made under section 21.—({1) Any 
ing trustee or person having interest in a public trust or in any 
y found to be trust property aggrieved by any entry made under 
4 21 may, within six months from the date of the publication thereot 
e notice board of the office of the Assistant Commissioner under 
ion (1) of section 21, institute a suit in a civil court to have such 


| or modified. _ 
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Shall, if necessary, correct the entries made in the register in accordance 
with such decision. 

23. Changes.—(1) Where any change occurs in any of the entries 
recorded in the register, the working trustee shall, within ninety days 
{rom the date of the occurrence of such change, or, where any change is 
desired in such entries in the interest of the administration of such public 
trust, the working trustee may, report in the prescribed form and manner 
such change or proposed change to the Assistant Commissioner. 

(2) For the purpose of verifying the correctness of the entries in the 
register or ascertaining whether any change has occurred in any of the 
particulars recorded in the register, the Assistant Commissioner may hold 
an inquiry. 

(3) If, after holding such inquiry as he may consider necessary under 
sub-section (2) either on receipt of a report under sub-section (1) or other- 
wise, the Assistant Commissioner is satisfied that a change has occurred 
or is necessary in any of the entries recorded in the register in regard 
to the particular public trust, he shall record a finding with the reasons 
therefor and the provisions of section 29 shall apply to such finding as 
they apply to a finding under section 19. 

(4) The Assistant Commissioner shall cause the entries in the register 
to be amended in accordance with the finding recorded under sub-section 
(3), or, if an appeal has been filed therefrom, in accordance with the 
decision of the Commissioner On such appeal and the provisions of 
sections 2] and 22 shall apply to such amended entries as they apply to 
the original entries. 

24. Further inquiry by Assistant Commissioner.—If, at any time 
after the entries or amended entries are made in the register under section 
21 or section 23, it appears to the Assistant Commissioner that any 
particular relating to any public trust, which was not the subject-matter 
of the inquiry under section 18 or sub-section (2) of section 23, as the 
case may be, has remained to be inquired into, the Assistant Commissioner 
may make further inquiry in the prescribed. manner, record his findings 
and make or amend entries in the register in accordance with the decision 
arrived at, and the provisions of sections 19, 21, 22 and 23 shall, so far 
as may be, apply to the inquiry, the recording of findings and the making 
or amending of the entries in the register under this section. 


25. Intimation about trust property to be sent to all Assistant 


Commissioners.—(1) Where any part of the property of a public trust is 
situate within the local limits of the jurisdiction of more than one 


Assistant Commissioner, the Assistant ‘Commissioner in cha e of the 
registration of that trust shall forward a copy of the entries or amended 


entries recorded in the register in respect of that "public trust to each 


Assistant Commissioner within “whose jurisdiction - any part of the trust 


property is situate. 
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(2) On receipt of a copy of the entries or amended entries under 
sub-section (1), the Assistant Commissioner shall cause the particulars 
thereof to be entered in a book prescribed for the purpose. 


26. Court to forward copy of decision to Assistant Commissioner 
concerned.—Any court of competent jurisdiction deciding any question 
relating to any public trust which by or under the provisions of this Act 
it is not expressly or impliedly barred from deciding shall cause a copy 
of such decision to be sent to the Assistant Commissioner having juris 
diction and the Assistant Commissioner shall cause an entry in the register 
to be made or amended in regard to such public trust in accordance 
with such decision. The amendments so made shall not be altered except 
im cases where such decision has been varied in appeal or revision by a 
court of competent jurisdiction. Subject to such alterations, the amend- 
ments made shall be final and conclusive. 

27. Public trust by will—In the case of a public trust which ıs 
created by a will, the executor of such will shall, within one month from 
the date on which the probate of the will is granted or within six months 
from the date of the testator’s death, whichever is earlier, make an appli- 
cation for the registration of the trust in the manner provided in section 
17, and the provisions of this Chapter shall apply to such registration. 

28. Notice to Assistant Commissioner in certain cases.—lf in any 
proceeding before a civil court or a revenue court or officer, any document 
purporting to create a public trust is produced or the decision of any 
question before such court or officer is likely to affect any entry in the 
register, such court or officer shall give notice of such proceeding to the 
Assistant Commissioner having jurisdiction and shall, if the Assistant 
Commissioner applies in that behalf, make him a party thereto. 

29. Bar against suits by unregistered trust.—({1) No suit to enforce 
a right on behalf of a public trust which is required to be registered 
under this Act but has not been so registered shall be heard or decided 
in any court. 

(2) The provisions of sub-section (1) shall apply to a claim of set 
off or other proceeding to enforce a right on behalf of such public trust. 


zy 


CHAPTER VI 
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of India Act, 1934 (Act 2 of 1934), or in a Postal Savings Bank or in a 
Co-operative Bank registered under the Rajasthan Co-operative Societies 
Act, 1953 (Rajasthan Act 4 of 1953), or to invest it in public securities : 


Provided that such money may be invested in the first mortgage of 
immovable property situated in India if the property is not lease-hold 
for a term of three years and the value of the property exceeds by one-half 
the mortgage money : 

Provided further that the Commissioner may, by general or special 
order, permit the working trustee of any public trust or class of such 
trusts to invest such money in any other manner. 

(2) Nothing in sub-section (1) shall affect any investment or deposit 
already made before the commencement of this Act in accordance with a 
direction contained in the instrument of trust : 

Provided that any interest or dividend received or accruing from such 
investment or deposit on or after the commencement of this Act or any 
sum realised on the maturity of the said investment or deposit shall be 
applied or invested in the manner prescribed in sub-section (1). 

31. Previous sanction to be obtained for certain transfers.— 
(1) Subject to the directions in the instrument of trust or any direction 
given under this Act or any other law by any court,— 


(a) no sale, exchange or gift of any immovable property or of 
movable property exceeding five thousand rupees in value, and 


(b) no lease, for a period exceeding five years in the case of agri- 
cultural land or for a period exceeding three years in the case 
of non-agricultural land or a building, 


belonging to a public trust shall be valid without the previous sanction 
of the Assistant Commissioner. 


i (2) An application for the sanction of the Assistant Commissioner 
under sub-section (1) shall be made in the prescribed manner and form. 


— (3) Where, on an application duly made for sanction in respect of 
any transaction specified in sub-section (1), the Assistant Commissioner 
does not, within two months of the receipt thereof, pass final orders, it 
shall be presumed that he has accorded sanction in respect of that 
transaction, provided that the application describes the transaction with 
sufficient accuracy. 


(4) The Assistant Commissioner shall not refuse to accord sanction 
in respect of any transaction specified in sub-section (l) unless such 
transaction is, in his opinion, likely to be prejudicial to the interests of | 
the public trust, and no order refusing to accord sanction shall be passed - 
unless the working trustee of such public trust has- had: a —— 
opportunity of being heard. a A eE 
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CHAPTER VII 
Accounts, Audit and Budget 


32. Maintenance of accounts.—The working trustee or manager of 
a public trust which has been registered under this Act shall keep regular 
accounts of all movable and immovable properties of the trust. The 
form of such accounts and the particulars to be entered therein shall be 
such as may be prescribed or, in so far as they are not prescribed, shail 
be such as may be approved by the Assistant Commissioner. 

33. Balancing and auditing of accounts.—(1) The accounts kept under 
section 32 shall be balanced each year on the 3lst day of March or on 
such other day as may be fixed by the Commissioner. 


(2) The accounts shall be audited annually in such manner as may 
be prescribed and by a person who is a chartered accountant within the 
meaning of the Chartered Accountants Act, 1949 (Act XXXVIII of 1949) 
or by a firm of which all the partners are practising in India as such 
chartered accountants or by such persons as may be authorised is this 
behalf by the State Government. 

(3) Every auditor acting under sub-section (2) shall have access to 
the accounts and to all books, vouchers, other documents and records in 
the possession of, or under the control of, the working trustee or the 
manager. Such working trustee or manager shall provide to such auditor 
all facilities for such access. 

(4) Notwithstanding anything contained in sub-section (2), the 
Assistant Commissioner may direct a special audit of the accounts of any 
public trust whenever in his opinion such special audit is necessary and 
the Provisions of sub-sections (2) and (3) shall, so far as they may be 
applicable, apply to such special audit. 

(5) The Assistant Commissioner may direct the payment of such fee 
as may be prescribed for such special audit and the working trustee or 
= the manager shall be liable to pay the same from the trust property. 


= = 34. Auditor’s duty to prepare balance-sheet and to report irregu- 
:  Jarities.—(1) It shall be the duty of every auditor auditing the accounts of 
=a: S public trust under section 33 to prepare a balance-sheet and income 

and expenditure accounts and forward a copy of the same to the Assistant 
mmiss; oner ‘within whose jurisdiction the public trust has been 











The auditor shall, in his report, specify all cases of irregularities, 
—— pled a or failure or omission to recover 


) perky thereof: and state kaleter such EA 
S or waste was caused in consequence of a breach 
tion or any other misconduct on the part of the 
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35. Budget.—The working trustee of every public trust, the gross 
annual income of which exceeds thirty-six hundred rupees, shall, in each 
year, submit to the Assistant Commissioner, before such date and in such 
form as may be prescribed, a budget showing the probable receipts and 
disbursements of the trust property during the following year. 

36. Inspections and copies.—(1) The budget, the balance-sheet, the 
income and expenditure accounts and the audit report, if any, of a public 
trust shall be open to inspection in the office of the Assistant Commissioner 
by any person having interest in such public trust on payment of such 
fee as may be prescribed. 

(2) Subject to such conditions and on payment of such fees as may 
be prescribed, the Assistant Commissioner shall, on an application made 
by any person having interest in a public trust, grant to such person a 
certified copy of all or any of the documents which are open to such 
inspection. 


CHAPTER VIII 


Powers of Officers in relation to Public Trusts 


37. Commissioner to be Treasurer of Charitable Endowments.— 
Nothwithstanding anything contained in the Charitable Endowments Act, 
1890 (Central Act VI of 1890), the Commissioner shall be deemed to be 
the Treasurer of Charitable Endowments for the State of Rajasthan 
appointed under the provisions of the said Act and the property vesting 
in the said Treasurer before the date on which this Act comes into force 
shall be deemed to vest in the Commissioner as the Treasurer of Chari- 


table Endowments ; and the provisions of the said Act shall apply to the 
Commissioner as the Treasurer of Charitable Endowments — — ae 
under the said Act. = — 
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interest in the trust so directed fails to make an application as required, 
or if there is no trustee of the public trust, of if, for any other reason, 
the Assistant Commissioner considers it expedient to do so, he shall 
himself make an application to the court. 


39. Application to Commissioner against refusal to apply under 
section 38.—(1) Where the Assistant Commissioner rejects an application 
under sub-section (1) of section 38 or fails or refuses to make an application 
to the court himself under sub-section (2) of that section, the Commis- 
sioner may, on an application made to him within ninety days of such 
rejection, failure or refusal or upon the facts otherwise coming to his 
knowledge and after giving the working trustee a reasonable opportunity 
of being heard set aside the order of the Assistant Commissioner, if any, 
and require him to apply to the court himself for directions. 


(2) Subject to the orders of the Commissioner under sub-section (1), 
all orders passed by the Assistant Commissioner under section 38 shall 
be final. 

40. Powers of the court on application under section 38 or section 
39.—(1) On receipt of an application made under or in pursuance of 
section 38 or section 39, the court shall make or cause to be made such 
inquiry into the case as it deems necessary and pass such orders thereon 
as it may consider appropriate. 

(2) While exercising the powers under sub-section (1) the court shall, 
— other powers, have power to make an order for— 
an 6 removing any trustee ; 
aaa E: appointing a new trustee ; 
esses a A ‘declaring what portion of the trust property or of the interest 

4 therein’ shall be allocated to particular object of the trust ; 
ml — a scheme of management of the trust property ; 


— the funds of a public trust whose original object 
all be spent, having due regard to the object for 
trust was created ; 


| F egaee the nature of the case may 
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Commissioner or other officer authorised by the State Govern- 
ment in this behalf or leaves India for the purpose of residing 
abroad, 
(c) is declared an insolvent, 
(d) desires to be discharged from the trust, 
(€) refuses to act as a trustee, 
(f) becomes unfit or physically incapable to act in the trust or 
accepts a position which is inconsistent with the trust, or 
(g) is not available to administer the trust, 
such working trustee or any person having interest in the public trust, 
as the case may be, may apply to the Assistant Commissioner having 
jurisdiction for permission to apply to the court for the appointment of 
a new working trustee. 

(2) The Assistant Commissioner, after making such inquiry as he 
considers necessary and, where the application has not been made by the 
working trustee himself after giving him a reasonable opportunity of 
being heard, direct such working trustee Or any other trustee or person 
having interest in the trust to apply to the court for the appointment of 
a new working trustee, and, where the person so directed fails to make 
such an application or for any other reason the Assistant Commissioner 
considers it expedient to do so, he shall himself make the application. 


42. Application to Commissioner against orders under section 41.— 
(1) Where the Assistant Commissioner rejects an application under sub- 
section (1) of section 41 or fails or refuses to make an application to the 
court himself under sub-section (2) of that section, the Commissioner 
may, on an application made to him within ninety days of such rejection, 
tailure or refusal or upon the facts otherwise coming to his knowledge 
and after giving the working trustee a reasonable opportunity of being 
heard, set aside the order of the Assistant Commissioner, if any, and 
require him to apply to the court himself for the appointment of a new 
working trustee. 

(2) Subject to the orders of the Commissioner under sub-section (1), 
all orders passed by the Assistant Commissioner under section 41 shall 
be final. ; l 

43. Powers of the court upon application under section 41 or 


— 


inguiry as it deems necessary and may appoint such person as it thinks 
fit to be the new working trustee and in making such appointment the 
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(c) to the question whether the appointment will promote or 
impede the execution of the trust, 


(d) to the interest of the public or the section of the public who 
have interest in the trust, and 


(e) to the custom and usage of the trust. 


(2) The order of the court under sub-section (1) shall be deemed 
to be the decree of the court and an appeal shall lie therefrom to the 
High Court. 


44. Non application of sections 92 and 93 of Central Act V of 
1908.—(1) Notwithstanding anything contained in the Code of Civil 
Procedure, 1908 (Act V of 1908), the provisions of sections 92 and 93 of 
the said Code shall not apply to public trusts. 


(2) If on the date of the application of this Act to any public trust 
any legal proceedings in respect of such trust are pending before any civil 
court of competent jurisdiction to which the Advocate-General or the 
Collector exercising the powers of the Advocate-General is a party, the 
Devasthan Commissioner shall be deemed to be substituted in those 
proceedings for the Advocate-General or the Collector, as the case may 
be, and such proceedings shall be disposed of by such court. 


(3) Any reference to the Advocate-General made in any instrument, 
scheme, order or decree of any civil court of competent jurisdiction made 
or passed, whether before or after the said date, shall be construed as a 
reference to the Devasthan Commissioner. 


45. Inquiries by Assistant Commissioner.—Where in any case an 
inquiry is to be made by an Assistant Commissioner under this Act, he 
may himself make the inquiry or forward the case for inquiry and report 
to any Revenue Officer not below the rank of an Assistant Collector or 
to such other officer as may be authorised by the State Government in 
this behalf. 


46. Commissioner, etc., to be public servants.—The Commissioner, 
the Assistant Commissioners, the Inspectors and other subordinate 
officers and servants appointed under this Act shall be deemed to be 

‘public servants within the meaning of section 2] of the Indian Penal 
Code, 1860 (Act XLV of 1860). 


-> 
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_ CHAPTER IK 
Control over Public Trusts 
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47. Returns and statements.—(1) The working trustee of a public 

trust shall furnish to the Assistant Commissioner such returns and 
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from the working trustee or other trustee of, or from any person connected 
with, a public trust any return, statement, account or report in addition 
to those prescribed under sub-section (1). 

48. Powers of entry and inspection—The Commissioner, every 
Assistant Commissioner, every Inspector and such other officers and 
persons as may be authorised by the State Government in this behalf shall 
have power— 

(a) to enter on and inspect or cause to be entered on and inspected 
any property belonging to a public trust; 

(b) to call for or inspect any extract from any proceeding of the 
trustee of any public trust or any book or account in the 
possession of or under the control of the trustee : 

Provided that, in entering upon any property belonging to the public 
trust, the officer making the entry shall give reasonable notice to the 
trustee and shall have due regard to the religious practices and usages 
of the trust. 

49. Power to ask for explanation.—({1) If on a perusal of the report 
of the auditor made under section 34 or on an inspection made under 
section 48 the Assistant Commissioner is of opinion, or is informed by 
the Commissioner that the Commissioner is of opinion, that material 
defects exist in the administration of the public trust, the Assistant 
Commissioner may require the working trustee to submit an explanation 
thereon within such period as he thinks fit. 

(2) If on the consideration of the report of the auditor and the 
result of the inspection, the accounts and the explanation, if any, 
furnished by the working trustee, the Assistant Commissioner is, after 
holding an inquiry in the prescribed manner and giving opportunity to 
the person concerned, satisfied that the trustee or any other person has 
“been guilty of gross negligence or breach of trust, misapplication or 
misconduct which has resulted in loss to the public trust, he shall 
determine— 

(a) the amount of loss caused to the public trust; 

(b) whether such loss was due to any breach of trust, misappli- 
cation or misconduct on the part of any person ; 

(c) whether the trustee or any other person is responsible for such 
loss ; and 

(d) the amount which the trustee or any other person is liable 
to pay to the public trust for such loss. 


(3) The amount determined to be payable by any trustee or any 
other person in accordance with clause (d) of sub-section (2) (hereinafter 
referred to as “the amount surcharged”’) shall, subject to any order of the 
court under section 50, be paid by the trustee or person surcharged, | 


within such time as the Assistant Commissioner may fix. 
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_ 50. Application to the court.—(1) Any person, aggrieved by the 

decision of the Assistant Commissioner under section 49, may, within 
ninety days from the date of the decision, apply to the court to set aside 
such decision. 


(2) The court, after taking such evidence as it thinks fit, may con- 


‘firm, reverse or modify the decision or remit the amount of the surcharge 


and make such orders as to costs as it thinks proper in the circumstances. 


(3) Pending disposal of the application under sub-section (2) the 
court may, for sufficient reasons, stay the proceedings for recovery of 
surcharge on such conditions, if any, as it may deem proper, including 
conditions as to security. 


(4) An appeal shall lie against the decision of the court under sub- 
section (2) as if such decision were a decree from which an appeal 
ordinarily lies. 

51. Vacancy in the board of trustees.—({1) Where a public trust is 
under the management of a board of trustees, the working trustee shall, 
when a vacancy occurs in the board, inform the Assistant Commissioner 
within twenty days of such vacancy and the time within and the manner 
in which he proposes to fill the same. 


(2) If the working trustee fails to give any such information or to fill 
‘the vancancy within the time specified by him, the Assistant Commissioner 


“may, by order passed in writing, fill the vacancy, and any person having 


interest in the public trust who may be aggrieved by the order of the 
Assistant Commissioner may apply to the court for setting aside the 


order of the Assistant Commissioner within thirty days from the date of 


such order. 


CHAPTER X 5 
Special provisions as respects to certain Public Trusts 

mei — Application of chapter. -(1) The provisions contained in this 
apter shall apply to every public trust— 

5 which vests in the State Government, or 

ie whieh is maintained at the expense of the State Government, 
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the public trusts to which this Chapter applies and may by like notifi- 
cation and in like manner add to or vary such list. 

53. Management of public trusts to which this Chapter applies.— 
(1) As from such date as the State Government may appoint in this 
behalf, the management of a public trust to which this Chapter applies 
shall, notwithstanding anything contained in any provision of this Act 
or in any law, custom or usage, vest in a committee of management to be 
constituted by the State Government in the manner hereinafter provided 
and the State Government may appoint different dates for different public 
trusts for the purpose of this section. 

(2) On or before the date fixed under sub-section (1) in respect of a 
public trust, the State Government shall, subject to the provision contained 
in secion 54, constitute by notification in the official Gazette a committee 
of management thereof under such name as may be specified in the 
notification ; and such committee shall be deemed to be the working 
trustee of the said public trust and its endowment : 

Provided that, upon the combined request of the trustees of, and 
persons interested in several public trusts representing the same religion 
or persuasion, the State Government may constitute a committee of 
management for all of them, if their endowments are situated in the 
same city, town or locality. 

(3) Every committee of management constituted under sub-section (2) 
shall be a body corporate having perpetual succession and a common seal, 
with power to acquire, hold and dispose of property subject to such 
conditions and restrictions as may be prescribed and may by the name 
specified in the notification under sub-section (2) sue and be sued. 


(4) A committee of management shall consist of a Chairman and 
such even number of members, not exceeding ten and not less than two, 
as the State Government may determine. 

(5) The Chairman and members of a committee of management 
shall be appointed by the State Government by notification in the Official 
Gazette from amongst— 

(a) trustees of public trusts representing the same religion or 
persuasion and having the same objects, and 

(b) persons interested in such public trusts or in the endowments 
thereof or belonging to the denomination for the purpose of 
which or for the benefit of whom the trust was founded, 


in accordance with the general wishes of the persons so interested so far 
as such wishes can be ascertained in the prescribed manner : yi 

Provided that in the case of a public trust having a hereditary trustee, 
such trustee, and in the case of a math, the head thereof, shall be -the | 
Chairman of the committee of management, if he is willing to serve as 
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54. Notice to hereditary trustee before constituting committee.— 
Whenever a committee of management is appointed under section 53 
for a public trust having a hereditary trustee or for a math, the State 
Government shall before such constitution give notice of its intention to 
constitute a committee of management therefor to the hereditary trustce 
of the public trust or to the head of the math, as the case may be, shall 
consider the objections, if any, made by such hereditary trustee or head 
and shall hear him. 


55. Disqualifications for membership.—A person shall be disquali 
fied for an appointment as, or for being, a member of a committee of 
management if he— 


(a) is less than twenty-one years of age, or 


(b) has been convicted by a criminal court of any offence invol- 
ving moral turpitude, or 


(©) is of unsound mind and is so declared by a competent court, o1 

(d) is an undischarged insolvent, or 

(e€) is directly or indirectly interested in a lease or any other 
transaction relating to the endowment of the public trust, o1 

(f) is a paid servant of the committee of management, or 

(g) is found to be guilty of misconduct, or 


(f) ceases to profess the religion or persuasion or to belong to the 
religious denomination which the public trust for which the 
committee is constituted represents, or 


(?) is otherwise unfit. 


56. Term of office of committee—(l1) The Chairman and members 
of a committee of management shall hold office for a period of five years 
and shall be eligible for re-appointment : ; 


Provided that if a person appointed as the Chairman or a member 
of a committee of management constituted for a public trust is the 
hereditary trustee of such public trust, he shall hold the office of the 
Chairman or a member, as the case may be, hereditary until removed by 
the State Government under any provision of this Act. 


(2) The Chairman or a member of a committee of management may 
by writing under his hand addressed to the State Government resign his 
office as such : 


— = Provided that such resignation shall not take effect until it has been 
= accepted by the State Government. 


7. Removal of members.—If it appears to State Government that 
Chairman or a member of a committee of management consti- 
this Chapter has incurred any of the disqualifications 


n section 55, the State Government may, after giving such | 
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Chairman or member an opportunity of showing cause and after 
considering any cause so shown remove him from his office and the 
decision of the State Government shall be final. 


58. Appoinment of new members.—The State Government may 
appoint a new Chairman or member when the Chairman or a member 
of a committee of management— 


(a) resigns or dies, or 
(b) is for a continuous period of six months absent from India 
without leave of the Commissioner, or 


(c) leaves India for the purpose residing abroad, or 
(d) refuses to act, or 
(€) is removed by the State Government under section 57. 


59. Meetings of and procedure for committee of management.— 
(1) A committee of management shall meet at such intervals and follow 
such procedure in exercising its powers and discharging its duties and 
functions as may be prescribed, but the day-to-day proceedings and 
10utine business shall be disposed of in accordance with regulations made 
by the committee of management and approved by the State Government. 


(2) No act or proceeding of a committee of management shall be 
invalid by reason only of the existence of amy vacancy amongst its 
members or any defect in the constitution thereof. 


60. Appointment of sub-committees.—A committee of management 
may by resolution appoint such sub-committees as it may think fit and 
may delegate to them such powers and duties as it specifies in the 
resolution ; and a sub-committee may associate with itself, generally or 
for any particular purposes, in such manner as may be determined by 
yegulations, any person who is not a member but whose assistance or 
advice it may desire and the person associated as aforesaid shall have the 
right to take part in the discussions of the sub-committee relevant to that 
purpose, but shall not have the right to vote at any meeting thereof. 


61. Duties of committee of management.—(1) Subject to the general 
and special orders of the Commissioner, the duty of a committee of 
management shall be to manage and administer the affairs of the public 
trust or trusts for which it has been constituted and so to exercise the 
powers conferred and discharge the duties and functions imposed upon it 
by or under this Act or under any instrument of trust for the time being 
in force relating to such public trust as to ensure that the endowment or 
other property of that trust is properly maintained, controlled and 
administered, and the income thereof is duly applied to the objects and 
purposes for which it was created or is tended to be administered. 

(2) In particular without prejudice to the generality of the fore- 


> 3 


going provision, a committee of management shall— = >= 
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(4) maintain the record containing information, so far as the 
same may be collected, relating to the origin, income and 
object of the trust, 


(b) prepare a budget estimating its income and expenditure, 


() keep separate accounts for each public trust for which it has 
been constituted, 


(4) ensure that the income and property of such public trust are 
applied to the objects and for the purposes for which such 
trust was created or is intended to be administered, 

(e) superintend, control and manage all the affairs of such public 
trust or trusts and maintain the same, 

(f) - inspect or cause to be inspected the properties thereof, 


(€) institute and defend any suits and proceedings in a court of 
law relating to such public trust or trusts, 


(h) take measures for the recovery of lost properties of such public 
trust or trusts, 


(è) supply such returns, statistics, accounts and other information 


with respect thereto as the State Government may from time 
2b require, and 







YG) generally to do all such acts as may be necessary for the proper 
ree control, maintenance and administration of such public trust 
5 7 Or trusts or calculated to be conducive to the stability and 
=_= wellbeing thereof, with due regard to the objects and purposes 

re iA underlying the foundation thereof or the creation of the 


; |. endowments pertaining thereto and also with due regard to 
Ng A — wishes of the person or persons who founded or created 


— — athe — trust or trusts. 

















n—The maintenance of a public trust shall include—- 
has = PERET 


running thereof in accordance with the tenets of the 
gion or persuasion —— by the public trust and with 
— the objects an d purposes underlying the foun- 
n thereof or the —— of the endowments pertaining 
o and also with due regard to the wishes, so far as they 
se Bried oF the person or persons who founded s 
d — the endowments pertaining thereto, 
—— anaa baha 
a nator — the properties and endow- 
kaa 260 org ab a 
J > i£ any, ‘outstanding against. 
BON: BEAL SE ki tek sae Apik 
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62. Power of Commissioner to require duties of committee to be 
performed and to direct expenses in respect thereof to be paid from fund 
of committee.—The Commissioner may, with previous sanction of the 
State Government, provide for the performance of any duty which a 
committee of management is bound to perform under the provisions of 
this Act or the rules or directions made or given thereunder and may 
direct that the expenses of the performance of such duties shall be paid 
by the person having for the time being the custody of any fund belonging 
to the public trust or trusts for which the committee has been constituted 
from out of such fund. 

63. Power to supersede a committee—(1) If the State Government 
is of opinion that a committee of management is unable to perform or 
has persistently made default in the performance of the duties imposed 
on it by or under this Act or any other law for the time being in force 
or has exceeded or abused its powers, the State Government may, by 
notification in the Official Gazette, supersede the committee for such 
period as may be specified in the notification : 

Provided that before issuing a notification under this sub-section, the 
State Government shall give a reasonable opportunity to the committee 
of management to show cause why it should not be supersede and shall 
consider the explanations and objects, if any, of such committee. 

(2) Upon the publication of a notification under sub-section (1) 
superseding a committee of management, the Chairman and all the 
members of such committee shall, as from the date of supersession, vacate 
their offices, and all the powers and duties which may, by or under the 
provisions of this Act or any other law for the time being in force be 
exercised or performed by or on behalf of the committee of management 
shall, during the period of supersession, be exercised by such person or 
persons as the State Government, having regard to the provisions of 
section 55, may direct. | 

(3) The period of supersession specified in the order under sub- 
section (1) may be extended by the State Government from time to time 
by notification in the Official Gazette. 

(4) In calculating the period of supersession specified under sub- 
section (1) or extended under sub-section (3), the period spent in the 
prosecution and disposal of any petition or proceeding challenging 1 in any 
court the validity of the order of supersession shall be excluded. |. 

(5) On or before the expiration of the period or extended period of © 
supersession, the State Government shall reconstitute the committee in | 
the manner provided in section 53. : pa 4 * 

64. Power to make regulations.—(1) A committee may, with the 
approval of the State Government, make regulations not inconsistent with | 


this Act or the rules — mea zor carrying out its functions under E i 7 


this Act. TAN FO ies s (De SIE Ta “tT 
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(2) In particular and without prejudice to the generality of the 
foregoing provision, such regulations may provide for all or any of the 
following matters :— 

(i) the disposal of day-to-day proceedings and routine business ; 
(it) the employment of officers and staff necessary for the perfor- 
mance to the duties and functions of the committee of 
management ; 
(ii?) the terms and conditions of their employment; and 
(iv) the manner in which any person who is not a member of the 
committee may be associated with any sub-committee consti- 
tuted under section 60. 
65. Rights of hereditary trustees.——(1) Nothing contained in this 
Act shall affect the rights of a hereditary trustee, if any, of a public trust 
to which this Chapter applies— 
= (a) to reside in any building belonging to such public trust, or 
— (b) to use any such building for the purpose of such public trust, 
— me 341 4 “Or 


— 

— ~ {© to receive bhents, nazars and offerings made personally to him, 
— or 

= | (d) to receive out of the income of the public trust the allowance 
— kak fixed under sub-section (2), or 

<3 xe ~ (e) to participate in the performance of the worship or service 
mamng — of such public trust or the performance of any rite therein or 




















of any ceremony in connection therewith in accordance with 
the custom or practice of such public trust. 

0 The State Government shall determine and fix the amount ot 
_ allowance payable to the hereditary trustee of a public trust to which 
this Chapter applies out of the income of such public trust after taking 


into consideration the status of such trustee, the gross income of the 
plic trust and other prescribed particulars. 


armada.—{1) Where, according to the custom or usage of any 
rade or the agreement between the parties relating to any 
y amount is charged to any party to the said transaction 
whatever name as being intended to be used for a 
rpose, t he amount so charged or collected (in 

vest in the person charging or collecting 
aan bee Gee MG SL" =, 


na 
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be utilised in such manner as may be directed by a committee consisting 
of members elected in the prescribed manner by persons engaged in the 
trade or business concerned. 

(3) Every person charging or collecting dharmada shall, within such 
period from the close of the year for which his accounts are ordinarily 
kept as may be prescribed, submit an account of dharmada charged or 
collected by him during such year in such form as may be prescribed to 
the Assistant Commissioner having jurisdiction or to the committee 
referred to in sub-section (2) as the State Government may by general or 
special order direct. 

(4) The Assistant Commissioner shall have power, upon a request 
made in that behalf by a committee referred to in sub-section (2), to make 
such inquiry as he thinks fit to verify the correctness of the account 
submitted to him or to such committee under sub-section (3). 


(5) The provisions of Chapter V shall not apply to dharmada. 


CHAPTER XII 


Procedure and Penalties 


67. Officers holding inquiries to have the powers of civil court.— 
In holding inquiries under this Act the Commissioner or an Assistant 
Commissioner shall have the same powers as are vested in civil courts 
in respect of the following matters under the Code of Civil Procedure, 
1908 (Act V of 1908) in trying a suit : — 
(a) proof of facts by affidavits ; 


(6) summoning and enforcing the attendance of any person and 
examining him on oath ; 


(©) compelling the production of documents ; and 


(4) issuing of commissions. 


68. Inquiries to be judicial proceedings—All inquiries under this 
Act shall be deemed to be judicial proceedings within the meaning of 
sections 193, 219 and 228 of the Indian Penal Code, 1860 (Act XLV of 
1860). | 


69. Civil Procedure Code to apply to proceedings before courts.— 


The provisions of the Code of Civil Procedure, 1908 (Act V of 1908), 


shall, save in so far as they may be inconsistent with anything contained 
in this Act, apply to all proceedings before the court under this Act. 


70. Penalty.—(1) Whoever contravenes any provision of sub-section - 


(1) of section 17 or of sub-section (1) of section 23 or of section 27 or of 
section 30 or of sub-sections (2) and (3) of section 66 shall be punished 
with fine which may extend to five hundred rupees. 


POLISSE 
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(2) Whoever contravenes any of the provisions of this Act or the rules 
made thereunder for the contravention of which no specific penalty has 
been provided shall be punished with fine which may extend to one 
bundred rupees. 


CHAPTER XIII 
Miscellaneous 


71. Recovery of sums.—All sums payable under section 49 or sec- 
tion 50 or under any rule made under this Act, if not paid, shall, notwith- 
standing anything contained in any law and without prejudice to any 
other given to the action that may be taken under this Act or any other 
law, be recoverable as arrears of land revenue. 


72. Proceedings involving question affecting public purpose.— 
(1) In any suit or legal proceeding in which it appears to the court that 
any question affecting a public religious or charitable purpose is involved, 
the court shall not proceed to determine such question until after notice 
has been given to the Commissioner. 

(2) If upon receipt of such notice or otherwise the Commissioner 
makes any application in that behalf, he shall be added as a party at any 
stage of such suit or proceedings. 

73. Bar of jurisdiction—Save as expressly provided in this Act, no 
civil court shall have jurisdiction to decide or deal with any question 
which is by or under this Act to be decided or dealt with by any officer or 
authority under this Act or in respect of which the decision or order of 
such officer or authority has been made final and conclusive. 

74. Indemnity from suits and proceedings—No suit, prosecution 
or other proceeding shall be instituted against the State Government or 
any officer or authority in respect of anything in good faith done or 
purporting to be done under this Act. 

75. Trial of offence under the Act.—(1) No court inferior to that of 
a Magistrate of the first class shall try an offence punishable under this 
Act. 

(2) No prosecution for an offence punishable under this Act shall 


= be instituted without the previous sanction of the Assistant Commissioner. 


76. Rules.—(1) The State Government may make rules for the 
purpose of carrying into effect the provisions of this Act. 


— oe —— and without ik Nana to the — of the 
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(b) the fee to be paid under sub-section (3) and the form of appli- 
cation and the particulars thereof under sub-section (4) of 
section 17 ; 

(c) the manner of making inquiry under sub-section (1) and the 
manner of giving public notice under sub-section (2) of 
section 18 ; 

(d) the form and manner of report to be made under sub-section 
(1) of section 23; 

(e) the form of the book for entering particulars of entries under 
section 25; 

(f) the form of, and particulars to be entered in, the accounts to 
be kept under section 32; 

(g) the manner of audit of the accounts under sub-section (2) and 
the fee for special audit under sub-section (4) of section 33; 

(h) the form of budget and the date of its submission to the 
Assistant Commissioner under section 35 ; 

(i) the fee for inspection under section 36 ; 

(j) the conditions and fees for the grant of certified copies under 
section 36; 

(k) the returns and statements to be furnished by the working 
trustee Or manager under section 47 ; 

(1) the manner of holding inquiry under sub-section (2) of 
section 49 ; 

(m) the form and appeals to be presented under any provision of 
this Act and the fees therefor; and 

(n) any other matter which is to be or may be prescribed under 
this Act. 

(3) In-making rules under this section, the State Government may 
direct that a breach of any provision thereof shall be punishable with 
fine which may extend to two hundred rupees. 

(4) All rules made under this section shall be subject to the condition 
of previous publication. 

77. Exemption.—(1) Nothing contained in this Act shall apply to a 
public trust administered by any agency acting under the control of the 
State Government or by any local authority. 

(2) The State Government may exempt, by notification specifying 
the reasons for such exemption, any public trust or class of pubiic trusts 
from all or any of the provisions of this Act, subject to such conditions, 
if any, as the State Government may deem fit to impose. 

78. Rajasthan Act 13 of 1959 not affected.—Nothing in this Act 
shall in any way affect or prejudice the provisions of the Nathdwara 
Temple Act, 1959 (Rajasthan Act 13 of 1959). — l 2 
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79. Power to remove difficulties.—If any difficulty arises in giving 
effect to the provisions of this Act, the State Government may, as occasion 
May require, by order, give such directions, not inconsistent with such 
provisions, which appear to it to be necessary for the purpose of removing 
the difficulty. 

80. Act not to apply to Muslim Wakfs.—Nothing in this Act shall 
apply to Muslim Wakfs governed and regulated by the Muslim Wakfs 
Act, 1954 (Act 29 of 1954). 


$1. Repeal.—On the date of the commencement of the application 
of the provisions of Chapters V, VI, VII, VIII, IX and X of this Act to 
any class of public trusts (hereinafter referred to as the “said date’’), the 
provisions of any of the laws specified in the Schedule which might be 
applicable to any public trust belonging to such class shall cease to apply 
thereto : 


Provided that such cessation shall not in any way affect— 


(a) any right, title, interest, obligation or liability already acquired. 
accrued or incurred before the said date ; 

(6) any legal proceeding or remedy in respect of such right, title, 
interest, obligation of liability ; or 

(0 anything duly done or suffered before the said date. 

82. Amendment of Rajasthan Act 6 of 1952.—As from the date on 
which a committee of management is constituted for a public trust under 
section 53, clause 7 of the Second Schedule to the Rajasthan Land Reforms 
and Resumption of Jagirs Act, 1952 (Rajasthan Act 6 of 1952), shall, in 
relation to that public trust, have effect as if for the words ‘to the person, 
who is or may hereafter be recognised in accordance with law as being 

charged for the time being with the duty of maintenance of such insti- 
oaa tution or place of worship or performance of such service’, the words ‘to 
* the committee of management constituted for it under section 53 of the 
Rajasthan Public Trusts Act, 1959’ were substituted. 


eos THe SCHEDULE 


(See section 81) 
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A “The Charitable and Religious Trusts Act, 1920 (Central Act XIV 
| of 1920). 
ih las The Pahang Charitable Endowments Act, 1929. 
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APPENDIX 14 


ANDHRA PRADESH CHARITABLE AND HINDU RE- 
LIGIOUS INSTITUTIONS AND ENDOWMENTS ACT, 
1966 

[ ANDHRA PRADESH Acr XVII oF 1966] 





An Act to consolidate and amend the law relating to the adminis- 
tration and governance of Charitable and Hindu Religious Institu- 
tions and Endowments in the State of Andhra Pradesh 


Be it enacted by the Legislature of the State of Andhra Pradesh in 
the Seventeenth year of the Republic of India as follows :— 


CHAPTER I 


Preliminary 


l. Short title, extent, application and commencement._(1) This 
Act may be called The Andhra Pradesh Charitable and Hindu Religious 
Institutions and Endowments Act, 1966. 

(2) It extends to the whole of the State of Andhra Pradesh. 

(3) It applies to— 

(a) all public charitable institutions and endowments, whether 
registered or not in accordance with the provisions of this Act 
other than wakfs governed by the provisions of the Wakf Act, 
1954. 

` Explanation.—In this clause, the expression “public charitable insti- 
tutions and endowments” shall include every charitable institu- 
tion or endowments the administration of which is for the time 
being vested in any department of Government, or Civil Court, 
Zilla Parishad, Municipality or other local authority, or any 
company, society, organisation, institution or other person ; 

(b) all Hindu public religious institutions and endowments 
whether registered or not in accordance with the provisions 
of this Act. 

(4) It shall come into force on such date as the State Government 
may, by notification in the Andhra Pradesh Gazette, appoint. 

2. Definition.—In this Act, unless the context otherwise requires, — 


975 





976 DEFINITION [ SEC. 2 


(1) ‘archaka’ includes a Pujari, Panda or other person, who per- 
froms or conducts any archana, Puja or other ritual ; 

(2) ‘Assistant Commissioner’ means the Assistant Commissioner 
appointed under sub-section (1) of section 3 and includes every officer 
who for the time being exercises the powers and performs the functions 
of an assistant Commissioner under this Act or the rules made there- 
under in respect of any charitable institution or endowment as specified 
in sub-section (5) of section 3 ; 
= (G3) ‘charitable endowment’ means all property given or endowed for 

any charitable purpose ; 

_ Explanation—Any property which belonged to, or was given or 
endowed for the support or maintenance of, a charitable institution or 
which was given, endowed or used as of right for any charitable purpose 
shall be deemed to be a charitable endowment within the meaning of 
this definition, notwithstanding that before or after the commencement 
of this Act, the charitable institution has ceased to exist or ceased to be 
used for any charitable purpose or the charity has ceased to be performed ; 

(4) ‘charitable institution’ means ‘any establishment, undertaking, 
organisation or association formed for a charitable purpose and includes 
a specific endowment ; 
_ (5) ‘charitable purpose’ includes— 
= > (a) relief of poverty or distress ; 
(b) education ; 
(c) medical reliet ; 
is ON advancement of any other object of utility or welfare to the 
Se — “general public or a section thereof, not being an object of an 
i Ka ve exclusively religious nature ; 


‘Commissioner’ means the Commissioner appointed under sub- 
) of section 3 and includes every officer who for the time being 
he powers and performs the functions of a Commissioner under 
tor the rules made thereunder in respect of any charitable institu. 
-endowm nent Pas os Ka nan (5) of section 3 ; 
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AS ood Fund’ means t the Andhra Pradesh Hindu Chari- 
Institution and Endowments Common Good Fund, 
















z pe created under sub section w of section 65; ; 
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Court having jurisdiction over the area in which the said 
institution or endowment is situate or, if there is no such 
Court, the District Court having jurisdiction over such area ; 

(iit) in relation to a specific endowment attached to a charitable or 
religious institution, the Court which would have jurisdiction 
as aforesaid in relation to such charitable or religious insti- 
tution ; 

(iv) in relation to a specific endowment attached to two or more 
such institutions, any Court which would have jurisdiction as 
aforesaid in relation to either or any of such institutions ; 


(9) ‘Deputy Commissioner’ means the Deputy Commissioner appoin- 
‘ted under sub-section (l) of section 3 and includes every officer who for 
‘the time being exercises the powers and performs the functions of a 
Deputy Commissioner under this Act or the rules made thereunder in 
‘respect of any charitable institution or endowment as specified in sub- 
| section (5) of section 3 ; 

(10) ‘dittam’ means the schedule of articles and other requirements 
of worship or offering in connection with the daily dhupa, deepa, 
naivedyam, pachikam, paricharikam and other general, special or periodi- 
ical services, ceremonies or observances in the institution, endowment, 
math or specific endowment, as the case may be; 

(11) “Endowment Administration Fund” means the Andhra Pradesh 
‘Charitable and Hindu Religious Institutions and Endowments Adminis- 
tration Fund established under sub-section (1) of section 64; 


(12) ‘Executive Officer’ means an officer appointed as such under any 
of the provisions of this Act and includes a manager appointed under 
item (ii) of clause (b) of sub-section (2) of section 27 ; : ; 
_ (13) ‘Government’ means the State Government ; : 
(14) ‘hereditary office-holder’ means an office-holder of a charitable 
or religious institution or endowment, the succession to whose office 
devolves according to the rule of succession laid down by the founder or | — 
according to usage or custom applicable to the institution or endowment = 
or according to the law of succession for the time bei 
case may be; ia — — FAE 
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any charitable institution or endowment as specified in sub-section (5) of 
section 3; 


(17) ‘math’ means a Hindu religious institution presided over by a 
person whose principal duty is to engage himself in the teaching and 
propagation of Hindu religion and philosophy or the teachings and 
philosophy of the denomination, sect or sampradaya to which the math 
belongs and in imparting religious instruction and training and rendering 
spiritual service or who exercises or claims to exercise spiritual headship 
over a body of disciples; and includes any place or places of religious 
worship, instruction or training which are appurtenant to the institution ; 


(18) ‘person having interest’ includes— 


(a) in the case of a math, a disciple of the math or a person of the 
religious persuasion to which the math belongs; 


(b) in the case of a charitable institution or endowment or a 
religious institution other than a math or a religious endow- 
ment, a person who is entitled to attend at or is in the habit 
of attending the performance of service, charity or worship 
connected with the institution or endowment or who is entitled 
to partake or is in the habit of partaking in the benefit of any 
charity or the distribution of gifts thereat ; 


(c) in the case of a specific endowment, a person who is entitled 
to attend at or is in the habit of attending the performance 
of the service or charity or who is entitled to partake or is in 
the habit of partaking in the benefit of the charity; 


| _ (19) ‘prescribed’ means prescribed by rules made by the Government 
under this Act; 


(20) ‘religious charity’ means a public charity associated with a Hindu 
_ festival or observance of a religious character, whether connected with a 
religious institution or not; 


a =œ) ‘religious endowment’ means property belonging to or given or 
Bg es _ endowed for the support of a religious institution, or given or endowed 
= 
"Tor the performance of any service or charity of a public nature connected 
Gee therewith or of any other religious charity ; and includes the institution 
_ concerned and also the premises thereof; but does not include gifts of 
sae) property made as personal gifts to the archaka, service-holder or other 
| = — of a religious institution ; 


xplanation.—Property which belonged to or was given or endowed 
e support of a religious institution, or which was given or endoweG 
performance of any service or charity of a public nature connected 











or of any other religious charity shall be deemed to be a religious 
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has ceased to exist or ceased to be used as a place of religious worship 
or instruction or the service or charity has ceased to be performed ; 


(22) ‘religious institution’ means a math, temple or specific endow- 
ment and includes a Brindavan, Samadhi or any other institution estab- 
lished or maintained for a religious purpose ; 


(23) ‘Revenue Divisional Officer’ means any officer-in-charge of a 


revenue division and includes a Deputy Collector, a Sub-Collector and 
an Assistant Collector ; 


(24) ‘specific endowment’ means any property or money endowed for 
the performance of any specific service or charity in a charitable or religious 


institution or for the performance of any other charity, religious or other- 
WISE ; 


Explanation I—Two or more endowments of the nature specifies in 
this clause, the administration of which is vested in a common trustee 
or which are managed under a common scheme settled shall be construed 
as a single specific endowment for the purpose of this Act. 


Explanation II.—Where a specific endowment attached to a charit- 
able or religious institution is situated partly within the State and partly 
outside the State, control shall be exercised in accordance with the pro- 
visions of this Act over the whole of the specific endowment provided the 
charitable or religious institution is situate within the State ; 


(25) ‘State’ means the State of Andhra Pradesh ; 


(26) ‘temple’ means a place by whatever designation known, used as 
a place of public religious worship, and dedicated to, or for the benefit 
of, or used as of right by, the Hindu community or any section thereof, 
as a place of public religious worship and includes sub-shrines, utsava 
mantapas, tanks and other necessary appurtenant structures and land ; 


(27) ‘Tirumala-Tirupati Devasthanams’ means the temples specified 
in the First Schedule and the endowments and properties thereof and 
shall include the educational institutions and the other institutions specifi- 
ed in the said Schedule and the endowments and properties thereof ; 


(28) ‘trustee’ means any person whether known as mathadhipati, 
mohant, dharmakarta, mutawalli, muntazim, or by any other name, in 
whom either alone or in association with any other person, the administra- 
tion and management of a charitable or religious institution or endowment 
are vested; and includes a Board of Trustees ; 


(29) any reference to ‘Hindu’ shall be construed as including a 
reference to a person professing Buddhist, Jaina, or Sikh religion, and the 
reference to Hindu religious institutions shall be construed accordingly. 


14 TOU > 
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CHAPTER II 


Commissioner, Joint Commissioners, etc. and Their powers and 
functions 


3. Appointment etc., of Commissioner, Joint Commissioners, Deputy 
Commissioners and Assistant Commissioners.—(1) Subject to the 
provisions of section 4, the Government shall appoint a Commissioner and 
such number of Joint Commissioners, Deputy Commissioners and 
Assistant Commissioners as they think fit for the purpose of exercising 
the powers, and performing the functions conferred on or entrusted to 
them by or under this Act. 


(2) The Commissioner and every Joint, Deputy or Assistant Commis- 
sioner appointed under sub-section (l) exercising the powers and per- 
forming the functions as aforesaid in respect of religious institutions or 
endowments, shall be a person professing Hindu religion and shall cease 
to exercise those powers and perform those functions when he ceases to 
profess that religion. 


(3) The conditions of service of the officers appointed under sub- 
section (1) shall be such as may be determined by the Government. 


(4) The officers appointed under sub-section (l) shall be the employees 
of the Government and their salaries, allowances, pensions and other remu- 
neration shall be paid in the first instance out of the Consolidated Fund 
of the State and subsequently reimbursed from the Endowments Adminis- 
tration Fund. 


TUS i. he Government may direct the Commissioner and every Joint, 
Deputy or Assistant Commissioner appointed under sub-section (1) to 
— en and perform the functions conferred on or entrusted 
ee ion or Joint, Deputy or Assistant Commissioner, as the 
: | by or under this Act, in respect of charitable institutions or- 
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shall not be eligible for appointment as Commissioner unless he has held 
the post of the Joint Commissioner for at least two years. 

(2) A person who has been holding or has held the post of a Deputy 
Commissioner for at least four years may also be appointed as a Joint 
Commissioner. 

(3) A person to be appointed as a Deputy Commissioner shall be one— 

(a) who is holding or has held a post in the judicial service of the 
State not lower in rank than that of a Subordinate Judge; or 
a post in any other service of the State not lower in rank than 
that of a Revenue Divisional Officer ; o1 

(b) who has been for not less than five years an Advocate of the 
High Court of Andhra Pradesh or the Supreme Court; or 

(c) who has been holding the post of an Assistant Commissioner 
for not less than five years. 

(4) A person to be appointed as an Assistant Commissioner shall 


be one— 
(a) who is holding or has held a post in the judicial service of the 
State not lower in rank than that of a District Munsiff ; or a 
post in any other service of the State not lower in rank than 
that of a Tahsildar; or 
(6) who has been for not less than three years an Advocate of the 
High Court of Andhra Pradesh ; or 


(c) who has been holding for not less than three years the post of 
a Superintendent in the Endowments Department or the post 
of an Executive Officer of the prescribed grade. 


5. State to be divided into divisions and sub-divisions for purposes 
of Act.—For the purposes of this Act, the Commissioner shall with the 
sprevious approval of the Government, divide the State into such number 
of divisions and each such division into such number of sub-divisions 
as he may deem fit. Each division shall be in charge of a Deputy Com- 
missioner and each sub-division shall be in charge of an Assistant Com- 


missioner : 
Provided that it shall be lawful for the Government to appoint. a 
Deputy Commissioner for more divisions than one or an — Com- 


missioner for more sub-divisions than one. ——— — 

6. Preparation and publication of list of charitable and — 

institutions and endowments on the basis of income.—The Commissioner 

shall prepare separately and publish in the prescribed manner, a ——— 
(a) (Ð the charitable institutions and endowments, = ~~ 

(it) the religious institutions and endowments other th —— 


© whose annual income as calculated for the purpose of levy 
of contribution under section 59 exceeds rupees one Poa 


— 
— 
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(b) (1) the charitable institutions and endowments, 

(ti) the religious institutions and endowments, other than maths, 
whose annual income calculated as aforesaid exceeds rupees 
twenty thousand but does not exceed rupees one lakh ; 

(c) (@) the charitable institutions and endowments, 

(ii) the religious institutions and endowments other than maths 

not falling under clause (a) or clause (b); 
(d) the maths irrespective of the income : 

Provided that the Commissioner may alter the classification assigned 
to an institution or endowment in the list and enter the same in the 
appropriate list in case the annual income of such institution or endow- 
ment calculated as aforesaid exceeds or falls below the limits specified in 
clause (a) or clause (b) or clause (c) for three consecutive years. 


7. Commissioner to be corporation sole—The Commissioner shall be 
a corporation sole and shall have perpetual succession and a common seal 
and may sue or be sued in his corporate name. 


8. Powers and functions of Commissioner.—(1) Subject to the other 
provisions of this Act, the administration of all charitable and Hindu 
religious institutions and endowments shall be under the general superin- 
tendence and control of the Commissioner and such superintendence and 
control shall include the power to pass any order which may be deemed 
necessary to ensure that such institutions and endowments are properly 
administered, and their income is duly appropriated for the purposes for 
which they were founded or exist. 

(2) Without prejudice to the generality of the foregoing provisions, 
the Commissioner shall exercise the powers conferred on him and perform 
the functions entrusted to him by or under this Act in respect of such 
institutions or endowments in the State as are included in the lists 
published under clause (a) and clause (d) of section 6. 

(3) The Commissioner may delegate to a Deputy Commissioner any 
ot the powers conferred on or functions entrusted to the Commissioner 
by or under this Act including the powers and functions of an Assistant 
Commissioner which may be exercised or performed by the Commissioner 
under sub-section (5) but not including the powers and functions of the 


Commissioner under sections 6, 8 (1), 15, 44, 46, 60, 80, 82 and 92, in respect 


of any institution or endo ent or any class or group of institutions or 
endowments in the State, subject to such restrictions and control as the 
Government may, by general or special order lay down and subject also 


to such limitations and conditions, if any, as may be specified in the order 


+. 


oF delegation. 


(4) The Commissioner may delegate to an Assistant Commissioner 
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by or under this Act except the powers and functions referred to in 
sections 6,.8 (1), 15, 44, 46, 60, 80, 82 and 92, in respect of any institution 
or endowment in the sub-division in charge of the Assistant Commissioner 
subject to such restrictions and control as the Government may, by general 
or special order, lay down and subject also to such limitations and con- 
ditions, if any, as may be specified in the order of delegation. 

(5) Notwithstanding anything in sections 10 and 11, the Commis- 
sioner may, by order in writing, declare that the exercise and performance 
of all or any of the powers or functions by the Deputy Commissioner or 
the Assistant Commissioner, as the case may be, shall be subject to such 
exceptions, limitations and conditions as may be specified in the order and 
he may himself exercise any power or perform the functions so excepted. 

9. Powers and functions of Joint Commissioner.—Subject to the 
administrative control of the Commissioner, a Joint Commissioner shall 
exercise such powers and perform such functions of the Commissioner as 
may, from time to time, be determined by the Government, and any order 
passed or proceeding taken by a Joint Commissioner in the exercise of 
such powers and the performance of such functions shall be deemed to be 
an order of the Commissioner for the purposes:of this Act. 

10. Powers and functions of Deputy Commissioner.—Every Deputy 
Commissioner shall, within the division in his charge exercise the powers 
conferred on and perform the functions entrusted to, a Deputy Gommis- 
sioner as such by or under this Act in respect of such institutions or endow- 
ments as are included in the list published under clause (b) of section 6 : 

Provided that where a specific endowment is situated in two or more T 
divisions, the Commissioner shall decide as to which of the Deputy Com- 
missioners shall have the jurisdiction to exercise the powers or perfo 
the functions in respect of such endowment. J5 * 
= 11. Powers and functions of Assistant Commissioner.—Every Assis- 
tant Commissioner shall, within the sub-division in his charge, exercise 
the powers conferred on, and perform the functions entrusted to, an Assis- 
tant Commissioner as such by or under this Act in respect of all institu- - 
tions and endowments included in the list published under clause (c) of 


section 6: 

Provided that where a specific endowment is situated in two or more 
sub-divisions, the Commissioner shall decide as to which of the Assistant ` 
Commissioners shall have jurisdiction to exercise the powers, or perform 
` the functions in respect of such endowment. — 


12. Powers of Commissioner, etc., to enter and inspect institutions _ 
and endowments.—(1) The Commissioner, a Deputy Commissioner or an 
Assistant Commissioner having jurisdiction, or any other person autho- 
1ised by the Commissioner in this behalf may, with due regard to the = 
religious practices and usages of the institution, imspect any charitable or | 
ET 
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tcligious institution or endowment, all movable and immovable property 
belonging to, and all records, correspondence, plans, accounts and othe: 
documents relating to, such institution or endowment for the purpose of 
satisfying himself that the provisions of this Act and the rules made there- 
under are duly carried out : 


Provided that in the case of any religious institution or endowment 
or place of worship, the person so inspecting or authorised to inspect shall 
be a Hindu. 

(2) Every person exercising the power of inspection under sub-section 
(1) or for the purpose of exercising any other power conferred or per- 
forming any function entrusted, by or under this Act shall have the right 
to enter the premises of any charitable or religious institution or endow- 
ment or any place of worship : 

Provided that before making such entry for any purpose as aforesaid, 
the person exercising such powers shall give reasonable notice to the 
trustee or head of the institution or endowment or archaka on duty and 
shall, while making the entry, have due regard to the practices and usages 
of the institution or endowment : 


Provided further that in the case of a religious institution or endow- 
ment or place of worship where the custom or usage does not permit the 
entry of any person other than the archaka or a person authorised by such 
custom or usage, in to the sanctum sanctorum or garbhalya or any other 
place held specially sacred within the premises of such institution or 
endowment or place of worship, the person exercising the powers under 

— this section shall not make the entry himself, unless he is a person authorised 
"by such custom or usage in that behalf but may authorise any archaka or 
= >on : "pel son authorised by such custom or usage to make the entry for the 
rpose of this section. 

‘Commissioner; etc., to observe appropriate forms, usages and 
The Commissioner, a Deputy Commissioner, and Assistant 
er and every other person exercising powers or performing 


ns “under this Act shall not interfere with and shall observe the 
15, usages, ceremonies and —— appropriate to the religious insti- 
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(3) Any person violating the code of conduct so prepared shall be 
liable to be evicted from the premises of the institution or endowment. 


CHAPTER III 
Administration and Management of Charitable and Hindu Religious 


Institutions and Endowments 


i4. Vesting of all properties in the institution or endowments.— 
All properties belonging to, or given or endowed to a charitable or religious 
institution or endowment shall, vest in the charitable or religious institu- 
tion or endowment, as the case may be. 

15. Appointment of Board of Trustees and the term of office.— 
(1) Im respect of a charitable or religious institution or endowment: 
included in the list published under clause (a) of section 6— 

(a) whose annual income exceeds rupees two lakhs, the Govern- 
ment may in the case where there is a hereditary trustee, and 
shall in any other case, constitute a Board of [Trustee cons.sting 
of not less than seven and not more than eleven persons 
appointed by them ; 

(6) whose annual income does not exceed rupees two lakhs, the 
Commissioner may, in the case where there is a hereditary trustee, 
and shall, in any other case, constitute a Board of Trustees 
consisting of not less than five and not more than nine persons 
appointed by him. 

(2) Im respect of a charitable or religious institution or endowment 
included in the list published under clause (b) of section 6, the Deputy 
Commissioner, having jurisdiction may, in the case where there is a 
hereditary trustee, and shall in any other case, constitute a Board of Trustees 
consisting of not less than, five and not more than seven persons appointed 
by him. 

(3) Im the case of any charitable or religious institution or endow- 
ment included in the list published under clause (c) of section 6, the 
Assistant Commissioner having jurisdiction may, in the case where there 
is a hereditary trustee, and shall in any other case, constitute a Board 
of Trustees consisting not less than three and not more than seven persons 
appointed by him. 

(4) In making the appointment of trustees under the foregoing sub- 
sections, the Government, Commissioner, Deputy Commissioner, or Assis- 
tant Commissioner, as the case may be, shall have due regard to the 
religious denomination or any section thereof to which the institution 
belongs or the endowment is made and the wishes of the founder. 


(5) Every trustee appointed under the foregoing sub-sections shall 
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hold office for a term of three years unless in the meanwhile he is removed, 
dismissed or has resigned or otherwise ceases to be a trustee. 

(6) Notwithstanding anything in the foregoing sub-sections— 

(2) every non-hereditary trustee lawfully holding office on the date 
of commencement of this Act, shall be deemed to have been 
duly appointed as trustee under this Act and shall continuc 
to act as such for the residue of the term of his office and every 
committee lawfully holding office on the said date shall be 
deemed to have been duly constituted as a Board of lrustees 
under this Act and every non-hereditary trustee who is a member 
of such committee shall continue to act as such for the residuc 
of the term of office ; 

(i) every non-hereditary trustee whose term of office had expired 
prior to the date ot commencement of this Act, but who conti- 
nues in office beyond such date, with the concurrence of the 
competent authority, shall continue as such until a new 
non-hereditary trustee appointed under this Act unless in the 
meanwhile he is removed, dismissed or has resigned or otherwise 
ceases to be a trustee. 

(7) Ali properties belonging to a charitable or religious institution 
oc endowment, which, on the date of commencement of this Act, are in the 
possession Or under the superintendence of the Government, Zila Parishad 
municipality or other locał authority or any company, society, organization, 
institution or other person or any committee, superintendent or manager 
appointed by the Government, shall on the date on which a Board of Trus- 
tees is or is deemed to have been constituted or a trustee is or is deemed to 
have been appointed under this section, stand transferred to such Board of 
Trustees or trustee thereof, as the case may be, and all assets vesting in 
the Government, local authority or person aforesaid and all liabilities 
subsisting against such Government, local authority or person on the said 
date shall, devolve on the institution or endowment, as the case may be. 


16. Disqualifications for trusteeship.—(1) A person shall be disqua- 
lified for being appointed as, or for being, a trustee of any charitable or 
religious institution or endowment— 

(a) if he is an undischarged insolvent; 
(b) if he is of unsound mind and stands so declared by a competent 
~ Court or if he is a deaf-mute or is suffering from leprosy or any 
virulent contagious disease; 
(c) if he is interested either directly or indirectly in a subsisting 
lease or any property of, or contract made, with, or any work 
i being done for, the institution or endowment or is in arrears 
of any kind due by him to such institution or endowment; 
(d) “if he is appearing as a legal parctitioner on behalf of or against 
_. the institution or endowment ; F 
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(e) if he has been sentenced by a Criminal Court for an offence 
involving moral turpitude, such sentence not having been rever- 
sed; 

(f) if he has acted adverse to the interest of the institution or 
endowment; 

(g) if he is an office-holder or servant attached to, or a person in 
receipt of any emolument or perquisite from such institution or 
endowment : 

Provided that nothing in this clause shall apply to a hereditary trustee; 

(h) it he is addicted to intoxicating liquors or drugs; 

(t) in the case of hereditary trustee, if he has not completed eighteen 
years of age, and in the case of a non-hereditary trustee, if he 
has not completed twenty-five years of age : 

Provided that nothing in this clause shall apply to the trustee holding 
office immediately before the commencement of this Act; 

Q) in the case of a religious institution or endowment, if he does 
not profess Hindu religion. 

(2) Before a trustee enters upon his office, the Commissioner or any 
other person authorised by him in this behalf shall administer to the 
trustee the oath of office and secrecy according to the forms prescribed for 
the purpose. 

17. Chairman of the Board of Trustees.—(1) In the case of a charit- 
able or religious institution or endowment which has no hereditary 
irustee Or trustees and for which a Board of Trustees is constituted under 
section 15, the members of the Board of Trustees shall, within such period 
not exceeding sixty days and in such manner as may be prescribed elect from 
among themselves, a Chairman; and if no Chairman is elected within the 
prescribed period, the Government in the case of a Board of Trustees 
constituted under clause (@) of sub-section (l) of section 15, and the 
Commissioner in the case of any other Board of Trustees, shall nominate 
one of the members as Chairman. 


(2) In the case of a charitable or religious institution or endowment 
which has hereditary trustee or trustees and for which a Board of Trustees 
is constituted under section 15— 


(a) where there is only one hereditary trustee, the said hereditary 
trustee shall be the Chairman; 


(6) where there are more hereditary trustees than one, the Govern- 
ment, Commissioner, Deputy Commissioner or Assistant 
Commissioner, as the case may be, may nominate by rotation 
one of them to be the Chairman ; 


Provided that the Government, Commissioner, Deputy Commissioner 
or Assistant Commissioner, as the case may be, may not nomi- 
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nate a hereditary trustee as Chairman in his turn for any of the 
grounds laid down in sub-section (1) of section 16 or tor any 
other sufficient cause ; 

(© where all the hereditary trustees decline to hold the office of 
Chairman, the Board of Trustees shall elect a non-hereditary 
trustee as Chairman. 


(3) (a) A Chairman elected or nominated under sub-section (l) o1 
elected under clause (c) of sub-section (2) shall hold office so long as he 
continues to be a member of the Board of Trustees. 

(b) A Chairman nominated under clause (b) of sub-section (2) shall 
hold office for a term of three years from the date of nomination. 


18. Cessation of trusteeship on absence from the meetings of the 
Board of Trustees.—_({1) A trustee of charitable or religious institution or 
endowment for which a Board of Trustees is constituted, shall cease to 
hold office as such— 

() where more than three ordinary meetings of the Board ot 
Trustees have been held within a period of three consecutive 
months reckoned trom the date of commencement of the term 
of office of the trustee or of the date of the last meeting which 
he attended or of the date of his restoration to the ofhce as 
member under sub-section (2), as the case may be, if he absents 
himself from all such meetings ; or 

_ (ii). where less than three ordinary meetings haye been held within 

the said period of three months, if he absents himself from 
three consecutive ordinary meetings held during and after the 
said period : 

Provided that no meeting from which a member absented himself 
shall be counted against him under this sub-section it— 

(@®) due notice of that meeting was not given to him in the pres- 
cribed manner; or 

(11) the meeting was held on a requisition of members : 

Provided further that nothing in this sub-section shall apply to a 
member who attends any meeting other than an ordinary meeting held— 

(a) in respect of clause (è) within the said period of three months; 

(b) in respect of clause (ii), before the third ordinary meeting. 
Explanation—For the purpose of this sub section— 

( ‘ordinary meeting’ shall mean a meeting held after giving a 
= notice of at least three days before the day of the meeting ; 
* (i) | where a meeting other than an ordinary meeting intervenes 
e between one ordinary meeting and another ordinary meeting, 

ee those two ordinary — — be regarded as being consecu- 
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(iii) a meeting adjourned for want of quorum shall be deemed to 

be a meeting. 

(2) Where a person ceases to be member under sub-section (1), the 
person authorised in this behalf by the Commissioner, Deputy Commis- 
sioner or Assistant Commissioner, as the case may be, shall forthwith 
intimate that fact by registered post to the member concerned and report 
the fact to the Board of Trustees at its next meeting. If such member 
applies for restoration of his membership to the Board of Trustees within 
thirty days of the receipt by him of such intimation, he shall be deemed 
to have been restored to his membership and the person aforesaid shall 


report the fact of such restoration to the Board of Trustees at its next 


meeting : 

Provided that where a member who is so restored to his membership 
again incurs the disqualification under sub-section (1), the Board of 
Trustees may on his application for restoration filed within a period of 
thirty days of the receipt by him of the intimation from the person afore- 
said regarding the disqualification, restore him to his membership. 


19. Vacancy in the office of the non-hereditary trustee and filling of 
such vacancy—(1) Where a non-hereditary trustee of any charitable or 
religious institution or endowment— 

(a) becomes subject to any disqualification specified in sub- 
section (1) of section 16, and is removed under section 26; or 


(b) tenders resignation of his office and the same is accepted by 
the Government, Commissioner, Deputy Commissioner or Assi- 
tant Commissioner, as the case may be; 


nis office shall thereupon become vacant. 

(2) Where a vacancy in the office of a non-hereditary trustee has arisen 
under sub-section (1), or by efflux of time or otherwise, the Government, 
Commissioner, Deputy Commissioner or Assistant Commissioner, as the 
case may be, shall appoint a new trustee in his place and such trustee 
shall hold office for the residue’ of the term of office of his predecessor 
except where the vacancy has arisen by efflux of time. 


20. Filling of vacancies in the office of hereditary trustee-——(1) Where 
a permanent vacancy occurs in the office of a hereditary trustee of a 
charitable or religious institution or endowment on account of his be- 
coming subject to any disqualification specified in sub-section (1) of section 
16 or otherwise, the person next entitled to succeed, according to the 
rule of succession laid down by the founder, or where no such rule is 
laid down according to the usage or custom applicable to the sect or 
sampradaya to which thie institution or endowment belongs or where no 
such usage or custom exists, according to the law of succession for the 
time being in force shall, with the permission of the Commissioner, assume 


charge of the office of trustee, AOF] — 
ees — — 
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(2) Where a temporary vacancy occurs in such office by reason of the 
suspension of the hereditary trustee under sub-section (1) of section 26, 
or otherwise, the person who would have been entitled to succeed under 
sub-section (l) if it were a permanent vacancy shall, with the permission 
of the Commissioner, perform the functions of the trustee during the 
period of such vacancy. 

(3) Where a vacancy occurs in such office by reason of the dismissal. 
removal or suspension of the last holder thereof, the Commissioner may, 
notwithstanding anything in sub-sections (1) and (2), direct that until such 
last holder returns to duty or until his death, no undivided member of 
the family of the dismissed, removed or suspended trustee shall assume 
charge of office of trustee or perform the functions of the trustee and that 
the person next in the line of succession by inheritance, usage or rule of 
succession laid down by the founder, not being such undivided member 
shall assume charge of the office of trustee and perform the functions of 
the trustee until the dismissed, removed or suspended trustee returns to 
duty or until his death. 


(4) (@) Where a permanent or temporary vacancy occurs in such 
office and there is a dispute in regard to the right of succession to the office 
or where such vacancy cannot be filled up immediately or where a here- 
ditary trustee is a minor and has no guardian fit and willing to act as 
such or there is a dispute im regard to the person who is entitled to act as 
guardian or where a hereditary trustee is by reason of unsoundness of mind 
or other mental or physical defect or infirmity unfit to perform the functions 
of the trustee, the Commissioner in the case of institutions or endowments 
included in the list published under clause (a) of section 6 and the Deputy 
Commissioner in the case of other institutions or endowments may appoint 
a fit person to perform the functions of the trustee of the institution or 
endowment until the disability of the hereditary trustee ceases or another 
hereditary trustee succeeds to the office or for such shorter term, as he 
may fix. 

(6) In making any appointment under this sub-section, the Commis- 
sioner or Deputy Commissioner, as the case may be, shall have due regard 
to the claims of the members of the family of the trustee, if any, entitled 
to the succession. 


(5) Any person aggrieved by an order of the Commissioner or the 
Deputy Commissioner under sub-section (4) may, within thirty days from 
the date of receipt of the order by him, appeal against the order, to the 
Government or the Commissioner, as the case may be. 


66) Nothing in this section shall be deemed to affect the operation 
of the provisions of the Andhra Pradesh (Andhra Area) Court of Wards 
Act, 1902, the Andhra Pradesh ee Area) Court of Ward Act, 


28 ss — 
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21. Power of the trustee.—(1) The trustee of every charitable or 
religious institution or endowment shall administer its affairs, manage 
its properties and apply its fund in accordance with the terms of the trust 
the usage of the institution or endowment and all lawful directions which 
a competent auhority may issue in respect thereof and as carefully as a 
man of ordinary prudence would deal with such affairs, funds and pro- 
perties if they were his own. 

(2) A trustee shall, subject to the provisions of this Act, be entitled 
to exercise all powers incidental to the prudent and beneficial administra- 
tion of the charitable or religious institution or endowment and to the 
performance of the functions entrusted to him. 


(3) A trustee shall not spend the funds of the charitable or religious 
institution or endowment for meeting any costs, chrages or expenses incurr- 
ed by him in any suit, appeal or application or other proceedings for or 
incidental to the establishment of his hereditary rights or his appoint- 
ment to or removal from office or any disciplinary action taken against him : 


Provided that the trustee may reimburse himself in respect of such 
costs, charges or expenses if he is specifically permitted to do so by an 
order passed under section 96. 

(4) (a) It shall be lawful for a trustee of a religious institution by, 
an order, to prohibit within the premises of the religious institution or 
within such area belonging to that institution as may be specified in 
the order— 

(i) sale, possession, use or consumption of any intoxicating liquor 
or drug; 

(ii) gaming with cards, dice, counter, money or other instrument 
of gaming ; 

(iii) sale, possession, preparation or consumption of meat or other 

foodstuffs containing meat ; 
(iv) slaughter, killing or maiming of any animal or bird for any 
purpose. 

(b) Any person contravening an order made by the trustee under 
clause (a) shall be punishable with imprisonment for a term which may 
extend to one month, or with fine which may extend to one hundred 
rupees, or with both. 

(c) Every offence punishable under this sub-section shall be a cogniz- 
able offence within the meaning of the Code of Criminal Procedure, 1898 : 

Provided that no police officer shall arrest any person for such offence 
except on a written complaint made by the trustee or Executive Officer 
of a religious institution or endowment. 


(d) Every person contravening an order made by the trustee under 
clause (a) shall be deemed to be an ‘encroacher’ within the meaning of 


section 75. — 
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(4A) (7) Notwithstanding anything im any other law for the time 
being in force, whoever in the local area :— 
(a) imports, exports, transports, or possesses liquor or any intoxi- 
cating drug; 
(6) manufactures liquor or any intoxicating drug ; 


(c) cultivates the hemp plant or collects any portion of such plant 
from which an intoxicating drug can be manufactured ; 

(d) sells liquor or any intoxicating drug ; 

(e) consumes or buys liquor or any intoxicating drug ; 

(f) allows any of the acts aforesaid upon premises in his immediate 
possession ; or 


(g) sells or possesses, prepares or consumes meat or other food- 
stuffs containing meat ; 


shall be punishable with imprisonment for a term which may extend to 
one month or with fine which may extend to one hundred rupees, or with 
both. 

(ii) Every offence punishable under this sub-section shall be a cogni- 


~ 


zable offence within the meaning of the Code of Criminal Procedure, 1973. 


Explanation—In this section, “local area” means such area in the 
vicinity of any religious institution as the Government may, by notification, 
specify in this behalf. 


(5) The trustee of a religious institution or endowment shall have 
power subject to such conditions as the Commissioner may by general o1 
special order impose to fix fees for the performance of archana or any 
service or ritual or ceremony connected with such institution or endow- 
ment. 


22. Duties of trustee.—(1) The Commissioner, Deputy Commissioner 
or Assistant Commissioner, as the case may be, having jurisdiction over 
any charitable or religious institution or endowment— 

(?) may require the trustee or any person, in possession of, or 
responsible for the custody of, any books, accounts, returns, 
reports or other information relating to the administration of 
the institution or endowment, its funds, income, monies or other 

== properties connected therewith or the appropriation thereof, 

zort to furnish or produce or cause to be furnished or produced for 
any inspection which may be made under the provisions of this 
“Act, all or any of them at such place and time and in such 
manner as he may direct; d 
~ C shall, at all reasonable times, have free access to such books, 


— — ccounts, documents, funds, income, monies or other properties. 


== Se bal AY ‘It shall be the duty of the trustee, all servants and employees 
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working under him, any agent of the trustee or any other person having 
concern in the administration of such institution or endowment, to afford 
such assistance and facility as may be necessary or required in connection 
with any such inspection. 

(3) The trustee of every charitable or religious institution or endow- 
ment shall obey all lawful orders issued under the provisions of this Act, 
by the Government, Commissioner, Deputy Commissioner, or Assistant 
Commissioner, as the case may be. 


23. Fixation of dittam.—(1) The trustee of a religious institution or 
endowment, other than a math or specific endowment attached thereto, 
shall within a period of ninety days from the date of the commencement 
of this Act or the date of founding of the religious institution or endow- 
ment, other than a malh or specific endowment attached thereto, and after 
consultation with the Sthanacharya or where there is no such Sthanacharya, 
the archaka or archakas concerned, submit proposals, for fixing the dittam 
in the institution or the endowment and the amounts to be spent therefor 
to the Commissioner, Deputy Commissioner or Assistant Commissioner, 
as the case may be, having jurisdiction over such institution or endow- 
ment : 


Provided that the Commissioner, or Deputy Commissioner or Assistant 
Commissioner, as the case may be, may extend the time for the sub- 
mission of such proposal : 


Provided further that this sub-section shall not apply to any institu- 
tion or endowment in respect of which proposals were submitted to the 
Commissioner under the Andhra Pradesh (Andhra Area) Hindu Religious 
and Charitable Endowments Act, 1951, before the date of commencement 
of this Act. 


(2) The trustee shall, while submitting his proposals under sub- 
section (1), have due regard to the established usage, if any, the perfor- 
mance of the ceremonies and services and the observance of festivals, 
worships and the like, appropriate to the religious denomination to which 
the religious institution or endowment belongs and to the financial position 
thereof. 


(3) The trustee shall, at the time of submission of proposals under 
sub-section (l) publish the proposals at the premises of the institution or 
endowment and in such manner as may be prescribed, together with a 
notice stating that within a period of thirty days from the date of such 
publication and person having interest may submit his objections or 
suggestions to the Commissioner, Deputy Commissioner or Assistant Com- 
missioner, as the case may be. 


(4) After expiry 6 period specified in sub-section (3) the Commis- 
sioner, Deputy Commissioner or Assistant Commissioner, as the case may 
be, shall, after considering any objections — suggestions received pass 
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such order as he may think fit on such proposals having regard to the 
Matters specified in sub-section (2). A copy of the order shall be com- 
municated to the trustee and shall be published in the prescribed manner 


(5) The trustee shall scrutinise the particulars of dittam every three 
years and submit to the Commissioner, Deputy Commissioner or Assistant 
Commissioner, as the case may be, having jurisdiction, proposals for 
altering the dittam together with the reasons therefor. 


(6) Save as aforesaid, the dittam for the time being in force in an 
institution or endowment shall not be altered by the trustee. 


(7) ‘The procedure for alteration of the dittam shall be the same as 
laid down in sub-sections (2), (3) and (4). 


24. Power of trustee of charitable or religious institutions over trustee 
of specific endowment.—The trustee of a specific endowment made for 
the performance of any service or charity connected with a charitable or 
religious imstitution shall perform such service or charity subject to the 
general superintendence of the trustee of the institution and shall comply 

“with all lawful orders issued by him. 

_ 25. Acts of trustees or the Board of Trustees not to be invalidated 
by informality, vacancy, etc.—No act or proceedings of the trustee or 
trustees appointed or deemed to be appointed or Board of Trustees consti- 
tuted or deemed to be constituted under section 15 shall be deemed to 
"be invalid by reason only of a defect in the appointment of such trustee 
or trustees or constitution of such Board of Trustees or on the ground 
that the trustee, the Chairman or any member of the Board, as the case 
may be, was not entitled to hold or continue in such office by reason of 

any disqualification or by reason of any irregularity or illegality in his 
è = appointment or by reason of such act or proceeding having been done 
_ er conducted during the period of any vacancy in the office of the trustee, 
eaaa or — of the Board. 


—— or dismissal of trustee.—(1) The Govern- 
ny institution or endowment whose annual income 
lakhs, the Commissioner in the case of every institution 
whose annual income exceeds rupees one lakh but does 
es two o lakhs, the Deputy Commissioner in the case of any 
ment included in the list published under clause (b) 
— nis sioner in the case of any other 
spend l, remove or dismiss a ———— or 
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Act or the rules made thereunder, by the Government or Commis. 
sioner or Deputy Commissioner or Assistant Commissioner ; Ol 
(c) refuses, fails or delays to hand over the property and records 
in his possession relating to the institution or endowment to his 
successor Or any other person authorised in this behalf ; 


(d) commits any malfeasance or misfeasance or is guilty of breach 
of trust or misappropriation in respect of the properties of 
the institution or endowment; or 

(e) becomes subject to any of the disqualifications specified in 
section 16; or 

(f) in the case of a religious institution or endowment, ceases to 
profess Hindu religion. 

(2) Where it is proposed to take action under sub-section (1), the 
Government, the Commissioner, the Deputy Commissioner or Assistant 
Commissioner, as the case may be, shall frame a charge’ agamst the trustee 
concerned and give him an opportunity of meeting such charge, of testing 
the evidence adduced against him and of adducing evidence in his favour: 
and the order of suspension, removal or dismissal shall state every charge 
framed against the trustee, his explanation and the finding on such charge, 
together with the reasons therefor. 

(3) Pending disposal of any charge framed against a trustee, the 
Government, Commissioner, Deputy Commissioner or Assistant Commis- 
sioner, as the case may be, may suspend the trustee and appoint a fit person 
to discharge the duties and perform the functions of the trustee. 


27. Appointment and duties of Executive Officer.—(1) In the case of 
every charitable or rel gious institution or endowment whose annual income 
exceeds rupees two lakhs, the Government shall appoint an Executive 
Officer for exercising the powers and discharging the duties conferred on 
him by or under this Act. 

(2) (a) In the case of any charitable or religious institution or endow 
ment, whose annual income is not less than rupees ten thousand but does 
not exceed rupees two lakhs, the Commissioner may appoint an Executive 
Officer for such institution or endowment for exercising the powers and 
discharging the duties conferred on him by or under this- Act. 


(b) In the case of any other charitable or. religious — institution or 


endowment whose annual income is not less than rupees five thousand, the 
Commissioner may in accordance with such rules as may_ be — by 


the Government in this behalf— ; 


(i) appoint the-Executive Officer who bas. —— b en. apf inte 
under sub-section (1) or clause (a) of this sub-section, as Execu- 


__ tive Officer for any such- institution or e en. Beh — Sk 
(ii) group any such institution or endowment. with — 
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tution or endowment, and appoint a manager for the group 


of institutions or endowments, whose total annual income is 
not less than rupees fifteen thousand. 


(3) In the case of a religious institution or endowment, the Executive 
Officer so appointed shall be a Hindu. 


(4) (a) The Executive Officer appointed under this section shall be 
under the administrative control of the trustee of the institution or endow- 
ment and shall be responsible for carrying out all lawful directions issued 
by such trustees, from time to time. 

(b) The Executive Officer shall, subject to such restrictions as may be 
imposed by the Government— 

(1) be responsible for the proper maintenance and custody of all 
the records, accounts and other documents and of all the jewels, 
valuables, moneys, funds and other properties of the institution 
or endowment; 

(ii) arrange for the proper collection of income and for the incur- 
ring of expenditure; 

(iii) sue or be sued by the name of the institution or endowment in 
all legal proceedings : 


Provided that any legal proceeding pending immediately before the 
commencement of this Act by or against an institution or 
endowment in which any person other than an Executive 
Officer is suing or being sued shall not be affected; 


(iv) lodge all moneys received by the institution or endowment in 
any scheduled bank and be entitled to sign all orders or 
cheques against such moneys; 

(v) have power in cases of emergency, to direct the execution of any 
work or the doing of any act which is provided for in the budget 
for the year or the immediate execution or the doing of which 
is, in his opinion, necessary for the preservation of the properties 
of the institution or endowment or for the service or safety of 
the pilgrims resorting thereto and to direct the expenses of 
executing such work or the doing of such act shall be paid from 
the funds of the institution or endowment : 


_ Provided that the Executive Officer shall report forthwith to the trustee 
any action taken by him under this item and the reasons therefor. 


(9 The Executive Officer shall, with the prior approval of the trustee, 
institute any legal proceedings in the name of the institution or endow- 
ment, or defend any such legal proceedings. * 


BK 4 af 


ah Where there is no Executive Officer in respect of any charitable 
us institution or endowment, the trustee or the Chairman of the 
l of trus tees as the case may be, of the institution or endowment shall 
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exercise the powers, perform the functions and discharge the duties of an 
Executive Officer. 

(5) The Executive Officer appointed under this section shall beem- 
ployee of the Government and the conditions of his service shall be such as 
may bedetermined bythe Government. ‘The salary, allowances, pension 
and other remuneration of the Executive Officer shall be paid in the first ims- 
tance out of the Consolidated Fund of the State and later recovered from the 
institution or endowment concerned in accordance with the procedure laid 
down in this Act for the recovery of contribution from the institution or 
endowment. 

28. Appointment of engineering staff.—(1) The Government may 
uppoint an engineering staff of such grades and designations as they may 
deem necessary, in the Endowments Department. ‘The salaries, allowances, 
pension and other remuneration of such engineering staff shall be paid in 
the first instance out of the Consolidated Fund of the State. 

(2) The Government may, for the service rendered by the engineering 
staff appointed under sub-section (1), recover the whole or any portion of 
the amounts or charges from such institutions or endowments as may be 
prescribed. 

(3) The procedure laid down in this Act for the recovery of contribu- 
tion from the institution or endowment shall, as far as may be, apply to 
the recovery of amounts or charges under sub-section (2). 


29. Appointment of subordinate officers—The Government or such 
other authority as may be authorised by him in this behalf, shall appoint 
such other subordinate officers with such designations and assign to them 
such powers and such functions as the Government may deem necessary 
for the purposes of this Act. 

30. Constitution of Endowment Services for different officers or 
classes of officers.—(1) The Government may, by notification, constitute 
any officers or class of officers appointed under section 27, section 28, section 
29 or section 57 into an Endowment Service for the State. 


(2) Upon the issue of a notification under sub-section (1), the Govern- 
ment shall have power, subject to the provisions of section 107 to make 
rules, to regulate to classification, methods of recruitment, conditions of 
service, pay and allowances and discipline and conduct of every Endowment 
Service thereby constituted and such rules shall invest jurisdiction and 
relation to such service in the Government and in such other authority as 
may be prescribed therein. — — 

31. Appointment, etc., of office-holders and servants.—(1) Vacancies. 
whether permanent or temporary, amongst the office-holders or servants 
of a charitable or religious institution or endowment shall be filled by 
the trustee in every case where the office or service is not hereditary. _ 

(2) Im every case where the office or service is hereditary, the person 
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next entitled to succeed, according to the rule of succession laid down by 
the founder, or where no such rule is laid down, according to the usage or 
custom applicable to the sect or sampradaya to which the instituton or 
endowment belongs, or where no such usage or custom exists, according to 
the law of succession for the time being in force, shall, with the permiss:on 
of the Commissioner, Deputy Commissioner or Assistant Commissioner, 
as the case may be, assume charge of such office or service. 

(3) (a) Where there is a dispute respecting the right of succession, 
or where such vacancy cannot be filled up immediately or where the person 
entitled to succeed is a minor without a guardian fit and willing to act as 
such or there is a dispute respecting the person who is entitled to act as 
guardian, or where the hereditary office-holder or servant is on account 
of incapacity, illness or otherwise unable to perform the functions of the 
office or perform the service, Or is suspended from his office under sub-sec- 
tion (1) of section 32, the trustee may appoint a fit person to perform the 
functions of the office or service, until the disability of the office-holder 
or servant ceases or another person succeeds to the office or service, as the 
case may be. 

(6) In making any appointment under clause (a), the trustee shall 
have due regard to the claims of members of the family, if any, entitled 
to the succession. 

(4) Notwithstanding anything in the foregoing sub-sections, in the 

“case of a charitable or religious institution or endowment whose annual 
income exceeds rupees two lakhs not being an institution or endowment 
which has only a hereditary trustee the Executive Officer shall appoint the 
office-holders and servants thereof. 

(5) The Government may make rules to regulate qualifications, 
method of recruitment, pay and allowances, discipline and conduct and 
other conditions of service of the office-holders and servants of a charitable 
or religious institution or endowment. 


32. Punishment of office-holders and servants.—(1) All office-holders 
and servants attached to a charitable or religious institution or endowment 
or in receipt of any emolument or perquisite therefrom shall, whether 
the office or service is hereditary or not, be under control of the trustee : 
and the trustee may, after following the prescribed procedure and for 
i reasons to be recorded in writing, impose fine, or order suspension, removal, 
dismissal or any other prescribed penalty, on any of them for breach of 
trust, misappropriation, incapacity, disobedience of orders, misconduct, 
violation of the code of conduct laid down or neglect of duty assigned by 

“or under this Act or other sufficient cause : 
— _ Provided that in the case of the Sthanacharya or archaka, it shall be 
tent only for the Commissioner or Joint Commissioner to impose, 
“order in writing, the penalty of removal or dismissal on a report 
E By the trustee and after following the prescribed procedure. 
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(2) Notwithstanding anything in sub-section (1), in the case of an 
ofice-holder or servant of an institution or endowment whose annual 
income exceeds rupees two lakhs, the power to impose any penalty specified 
in that sub-section shall, subject to such restrictions and conditions, as 
may be laid down by the Government, be exercised by the Executive 
Officer after following such procedure as may be prescribed. 

(3) (@) Any office-holder or servant aggrieved by an order passed 
under sub-section (1) by the trusted or the Commissioner or Joint Commis- 
sioner, as the case may be, may, within sixty days from the date of receipt 
of the order by him, prefer an appeal— 

(i) to the Commissioner, Deputy Commissioner or Assistant Com- 
missioner as the case may be, having jurisdiction, from the 
order of the trustee ; 

(ti) to the Government, from the order of the Commissioner or 
Joint Commissioner. 

(6) Any office-holder or servant aggrieved by an order passed under 
sub-section (2) by the Executive Officer, may, within sixty days from the 
date of receipt of the order by him prefer an appeal to the trustee. 

(4) (a) Any hereditary office-holder or servant may, within sixty days 
from the date of receipt by him of the order passed in an appeal filed 
under clause (4) of sub-section (3), prefer a second appeal if such order 
is made by— 

(i) the Commissioner, to the Government ; 

(1) the Deputy Commissioner or Assistant Commissioner, to the 
Commissioner. 


(6) Any office-holder or servant aggrieved by an order of the trustee 
under clause (b) of sub-section (3), may, within sixty days from the date 
of receipt by him of such order, prefer a second appeal to the Commissioner. 


(5) A trustee may, within sixty days from the date of receipt of the 
communication from the Commissioner or Joint Commissioner refusing 
to impose any penalty under the proviso to sub-section (1), prefer an appeal 
to the Government. j 


(6) (a) Where it is noticed by the trustee that any office-holder or 
servant attached to an institution or endowment has not been dealt with 
suitably by the Executive Officer under sub-section (2), for any of the lapses - 
specified in sub-section (1), the trustee may direct the Executive Officer to 
take action under sub-section (2), failing which the trustee may, after 
following the prescribed procedure, impose by an order in writing, any 
of the penalties specified in sub-section (1). Ta PF. > 

(b) Any office-holder or servant aggrieved by an order passed by the 
trustee or by the Executive Officer in pursuance of the direction given under 
clause (a) may within sixty days from the date of “receipt of ‘the order by 
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him, prefer an appeal to the Commissioner, Deputy Commissioner, or 
Assistant Commissioner, as the case may be. 


33. Power of Commissioner or Deputy Commissioner or Assistant 
Commissioner to punish officeholders, etc., in certain cases.—(l) Where 
it is noticed by the Commissioner, Deputy Commissioner or Assistant 
Commissioner having jurisdiction that any office-holder or servant attached 
to an institution or endowment has not been dealt with suitably by the 
trustee under section 32 for any of the lapses specified in sub-section (1) 
thereof, the Commissioner or Joint Commissioner in the case of institutions 
or endowments included in the list published under clause (a) or clause (b) 
of section 6, and the Deputy Commissioner in any other case, may direct 
the trustee to take action under section 32, failing which the Commissioner, 
the Joint Commissioner or the Deputy Commissioner, as the case may be, 
may after following the prescribed procedure, impose by an order in 
writing any of the penalties specified in sub-section (1) of that section on 
such office-holder or servant. 

(2) Any office-holder or servant aggrieved by an order passed under 
sub-section (1) may, within thirty days from the date of receipt of the order 
by him, prefer an appeal if such order is passed by— 

(a) the Commissioner or Joint Commissioner, to the Government; 
(b) the Deputy Commissioner, to the Commissioner; 
(c) and any order passed in such appeal shall be final. 


(3) The Commissioner shall have power to transfer any office-holder 
or servant attached to a charitable or religious imstitution or endowment, 
from that institution or endowment to any other institution or endowment 
in accordance with such rules as may be made by the Government in this 
behalf. à 

34. Office-holders and servants not to be in possession of jewels, 
etc., except under conditions.—No office-holder or servant of a charitable A 
or religious institution or endowment shall have the right to be in posses- 
‘sion of the jewels or other valuables belonging to the institution or endow- 
ment, except under such conditions and safeguards as the EEE ONS 
- may, by general or special order, direct. 


— 35. Power of Executive Officer not to implement orders or 
resolutions of the trustee or the Board of Trustees in certain cases——(1) 
Where an Executive Officer considers that an order or resolution passed 
by a trustee or the Board of Trustees— 

eee (a) has not been passed in accordance with law; or 


- (b) is in excess or abuse of the powers conferred on the trustee or 
the Board pE Trustees by — under the Act, or by any other 


r; Or r £ atro Ai E 









mp — ented is likely t to cause e financial loss to the institution 


BAR 





SEC. 36] A. P. CHARITABLE & HINDU RELIGIOUS INSTITUTIONS ETC. ACT 1001 


or endowment, danger to human life, health or safety, or ts 
likely to lead to a riot or breach of peace ; or 

(d) in not beneficial to the institution or endowment ; 

(e) the Executive Officer may, without implementing such orde: 
or resolution, place the matter before the trustee or Board of 
Trustees along with a note pointing out the objections to the 
order or resolution and request the trustee or the Board of 
Trustees to reconsider the order or resolution. 

(2) The Executive Officer shall forthwith submit a report of the 
action taken by him under sub-section (1) to the Commissioner, Deputy 
Commissioner or Assistant Commissioner, as the case may be. 

(3) (@ Where the order or resolution is placed for reconsideration 
ander sub-section (1), the trustee or the Board of Trustees shall reconsider 
the order or resolution having due regard to the objections contained in 
the note and pass such further order or resolution as he or it may deem 
ht. A copy of every such further order or resolution shall be sent forth- 
with to the Commissioner, Deputy Commissioner of Assistant Commis- 
sioner, as the case may be, who may pass such order as he deems fit. 

(b) Where after the expiry of sixty days from the date on which the 
order or resolution was placed for reconsideration under sub-section (1), 
the trustee or Board of Trustees fails to pass further order or resolution 
as required under clause (a) the Commissioner, Deputy Commissioner or 
Assistant Commissioner, as the case may be, may pass such order as he 
deems fit. 


(c) Every order passed by the Commissioner, Deputy Commissioner 
or Assistant Commissioner as the case may be under clause (a) or clause 
(6) shall be final and binding on the trustee or Board of Trustees and 
the Executive Officer. 


36. Over-riding effect of the provisions of this chapter over the 
existing corresponding provisions.—(1) Notwithstanding any scheme, Judg- 
ment, decree or order of a Court, tribunal or other authority or any 
custom or usage. governing any charitable or religious institution or endow- 
ment, the provisions of this chapter shall, with effect on and from the date 
of the commencement of this Act, prevail in so far as they relate to the 
matters governed by the corresponding provisions in any such scheme, 
Judgment, or order or any custom or usage and such a Ona pro- 
visions shall thereafter have no effect. 


(2) (a) Any scheme in force at the commencement of this Act, in 
so far as it relates to matters not governed by the provisions of this chapter, 
may at any time, by arder, be modified or cancelled— 


@® where such scheme was settled or modified by the Commissioner 
or Deputy Commissioner, by such | Commissioner, or r Deputy 


~ 


Commissioner, as the case may be ; i —— 
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(ii) where such scheme was settled or modified by the Court, by 
such Court on an application made to it by the Commissioner, 
the trustee or any person having interest : 

Provided that before passing an order under this clause an opportu 
nity shall be given to the trustee or other person likely to be 
affected by such order. 

(b) Any person aggrieved by an order under clause (a) may, within 
thirty days from the date of receipt of the order, appeal 





(?) where it is passed by the Commissioner or Deputy Commis- 
sioner, to the Court ; 
(it) where it is passed by the Court, to the High Court. 


37. Qualifications of, and remuneration to archakas.—(1) (a) With 
effect on and from such date as may be specified in this behalf by the 
Government, every archaka attached to or serving in a religious institution 
or endowment shall possess, subject to such modifications in view of local 
conditions, as may be authorised by the Commissioner, the following 
qualifications, namely— 

(1) a working knowledge of Sanskrit ; 


(ii) a good knowledge of the manthras, agamas and other relevant 
sastras, rituals and mode of worship as required by the tenets 
of the denomination, sect or samparadaya concerned therewith : 


(iii) a knowledge of the Sathalapurana and traditions of the insti- 
tution to which he is, or may be, attached : 


Provided that the Government may specify different dates for different 
institutions or endowments or class of institutions or endowments. 


(b) The Government may make rules providing for the appointment 
of archakas possessing the qualifications mentioned in clause (a), the exemp- 
tions, if any, to be allowed in this behalf in respect of any archaka or 
class of archakas, the facilities for acquiring the said qualifications and 
such other matters as may be necessary therefor and incidental thereto. 


: (2) Every archaka attached to or serving in a religious institution or 
endowment shall be entitled to receive such remuneration as may be deter- 
mined by the Commissioner, Deputy Commissioner or Assistant Commis- 
sioner, as the case may be, in accordance with the provisions contained 
in the Second Schedule : 

Provided that nothing in this section shall apply to archakas whose 
remuneration is governed by any scheme, decree or order of a Court, 
tribunal or other authority or by any compromise, in force immediately 

before the commencement of this Act : : 
= _ Provided further that the provisions of this ‘section shall not affect 
“any proce eding instituted before the commencement of this Act and pend- 
—— ig befo: e a competent authority for the settlement of a scheme or 
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compromise relating to the remuneration to archakas, and such proceeding 
shall be disposed of as if this Act had not been passed. 

(3) The Government may make rules regarding the method of deter- 
mining the remuneration under sub-section (2) and the additional remunera- 
tion, if any, to be paid to the archakas or services rendered in connection 
with special or periodical archanas or other ceremonies; and the manner 
in which and the period for which such remuneration shall be paid, and 
other matters connected therewith. 

(4) The Government may, by general or special order, direct that 
the whole or any part of such remuneration may be paid to the archakas 
cither in cash or in any other manner, 


CHAPTER IV 
Registration of Charitable and Religious Institutions and Endowments 


38. Registration of charitable and religious institutions and 
endowments.—(1) The trustee or other person in charge of the manage- 
ment of every charitable or religious institution or endowment shall in the 
case of an institution or endowment in existence at the commencement 
of this Act, within ninety days from such commencement; and in the 
case of an institution or endowment founded after such commencement, 
within ninety days of such founding, make an application for its registra- 
tion to the Assistant Commissioner within whose sub-division such institu- 
tion or endowment is situated : 

Provided that the Assistant Commissioner may, for sufficient cause, 
extend the time for making the application. 

(2) (a) Where an endowment is situated in the sub-divisions of two 
or more Assistant Commissioners, the trustee or other person in charge 
of the management of the endowment shall apply for registration to any 
one of such Assistant Commissioners. 

(b) On receipt of such application, the Assistant Commissioner con- 
cerned shall refer the matter to the Commissioner who will decide as to 
which of the Assistant Commissioners shall register the endowment and 
thereupon the application shall be entertained by such Assistant Commis- 


sioner. 

(3) Notwithstanding anything in sub-section (1), no application for 
registration shall be necessary in the case of any institution or endow- 
ment which was duly registered and entered in the book of Endowments, 
before the commenceragnt of this Act, under the Andhra Pradesh (Telan- 
gana Area) Wakf Regulation, 1349 Fasli or in respect of which a register 
was prepared before the commencement of this Act under the Madras 
Hindu Religious Endowments Act, 1926, or under section 25 of the Andhra 
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Pradesh (Andhra Area) Hindu Religious and Charitable Endowments Act, 
1951. 


(4) Every application made under sub-section (1) shall contain the 
following particulars, namely— 


(a) in the case of a religious institution or endowment, its origin, 
mature and denomination; in the case of a charitable institu- 
tion or endowment, its date of commencement, objects, nature 
and particulars regarding beneficiaries, if any ; 


(b) mame of the founder, if any, and the names of the past and 
present trustees and particulars as to the custom, if any, regard- 
ing succession to the office of hereditary trustee ; 


(c) particulars of the institution or endowment and of the grant, 
the scheme of administration, muntakhab, decree or any other 
record of rights pertaining to the founding of the institution 
or endowment ; 


(d) names of all offices to which any salary, emolument or per- 
quisite is attached and the nature, time and conditions of 
service in each case and the names of the present holders 
thereof ; 

(€) names of Sthanacharyas, archakas, adhayapakhas, vedaparaya- 
nikas, and such other persons, both hereditary and non-here- 
ditary, who are by the custom, usage or tenets of the religious 
institution or endowment responsible for performing worship 
and other religious service in the institution, and the particulars 
regarding their salaries, emoluments or perquisites ; 


(f) particulars of the immovable and movable properties including 
jewel, gold, silver, precious stones, vessels and utensils belong- 
ing to the institution or endowment with their estimated value 
and the moneys and securities and of the annual income there- 
from ; 


Ne = (& particulars of all title-deeds and other documents relating to 
= ri the properties belonging to the institution or endowment ; 


> CAMs her. Ss 
a > t * * * * * 2 
666) in the case of a religious institution, particulars of the idols and 
— — A other images in the institution or connected therewith, whether 










intended for worship or for being carried in procession ; 


kah particulars regarding rights of a special nature, if any, the names 
Ey. ot the —— —— and- me: customs, usages and practices in 


liabilities and — actionatle claims, outstanding 
institution or endowment on the date of registration, 
- decree of a Court or order of the Government 
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(k) a brief account of the history, legend, sthalapuranam, and the 
artistic, architectural or archaeological significance of the insti- 
tution or endowment and other particulars of a like nature ; 

(4) details of the fairs, festivals, daily and periodical worships, 
services and other religious ceremonies connected with the 
institution or endowment and the particulars of dittam, fixed 
therefor ; 

(m) such other particulars as may be prescribed. 


(5) On receipt of the application, the Assistant Commissioner shall, 
after making such enquiry as he thinks fit and hearing any person having 
interest in the institution or endowment, pass an order directing its regis- 
tration and grant to the trustee or othe person a certificate of registration 
containing the particulars furnished in the application with the alterations, 
if amy, made by him as a result of his enquiry. 


(6) ‘The particulars relating to every institution or endowment con- 
tained in the certificate of registration granted under sub-section (5) shall be 
entered in “the Register of Institutions and Endowments” (hereinafter in 
this Chapter referred to as the “register”) which shall be maintained by the 
Assistant Commissioner in respect of all institutions and endowments situate 
within his sub-division and one copy of the entries made in such register 
relating to every institution or endowment shall be furnished to the Deputy 
Commissioner having jurisdiction and another copy to the Commissioner. 


(7) The register shall be divided into two parts, one for charitable 
institutions and endowments and the other for religious institutions and 
endowments. 

(8) The Assistant Commissioner shall also enter in the register main- 
tained by him under sub-section (6), all the particulars contained in the 
Book of Endowments or, as the case may be in the register to every institu- 
tion or endowment which was registered before the commencement of this 
Act under the Andhra Pradesh (Telangana Area) Wakf Regulation, 1349 
Fasli or in respect of which a register was prepared before the commence- 
ment of this Act, under the Madras Hindu Religious Endowments Act, 1926 
or under section 25 of the Andhra Pradesh (Andhra Area) Hindu Religious 
and Charitable Endowments Act, 1951 : 


Provided that if the Book of Endowments or the register aforesaid does 
not contain all or any of the particulars required to be furnished in the 
application for registration under sub-section (4), the Assistant Commissioner 
shall call for such information relating to such particulars fromthe trustee 
or other person in charge of the management of such institution or endow- 
ment and after making,such enquiry as he deems fit shall make necessary 
entrics in the register maintained by him under sub-section (6). 

(9) In the case of every institution or endowment in respect of which 
no application for registration is required under sub-section (3), the Assistant 
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Commissioner shall grant a certificate of registration to the trustee o1 
other person in charge of the management of such institution or endow 
ment containing all the particulars pertaining to it as entered by him 
under sub-section (8) in the register maintained by him under sub-section (6). 
(10) The trustee or other person in charge of the management of an 
institution or endowment or his authorised agent shall report to the Assis 
tant Commissioner every year, the alterations, omissions or additions in the 
particulars relating to the institution or endowment, and shall also send to 
him once in three years the certificate of registration granted to him under 
sub-section (5) or sub-section (9) together with a statement of such altera- 
tions, omissions or additions as may be necessary to the said certificate and 
the Assistant Commissioner shall thereupon make such enquiry as he 
deems fit and amend the certificate wherever necessary and return it to such 
trustee or other person and shall also make necessary amendments in this 
1egard in the register maintained by him under sub-section (6). A copy of 
such amendments shall be furnished to the Deputy Commissioner having 
jurisdiction and another copy to the Commissioner. 
(11) Where any trustee or other person aforesaid— 
(a) fails to apply for registration of an institution or endowmen: 
within the time specified in sub-section (1); or 
(b) falisito report the alterations, omissions or additions or to send 
the certificate of registration as required in sub-section (10); or 
(c) furnishes or causes to be furnished to the Assistant Commi- 
ssioner, amy particulars which are false and which he either 
knows or believes to be false or does not believe to be true ; 


he shall be punishable with fine which may extend to one thousand rupees. 


39. Power of Commissioner to have the institution or endowment 
registered.—Where any trustee or other person in charge of the manage. 
ment of a charitable or religious institution or endowment fails to apply 
for the registration of the institution or endowment, the Commissioner 
shall give notice to the trustee or the other person aforesaid to make an 
application in that regard within a specified period and if he fails to make 
such application within the period specified, the Commissioner may 
have the institution or endowment registered after following the prescribed 
procedure and recover the cost incurred for such registration from the 
funds of such institution or endowment. 


40. Application in regard to entry or omission to make an entry 
in the register.—(1) Any person aggrieved by an entry or omission to make 
an entry in the register maintained under section 38, may apply to the 
Deputy Commissioner for modification or annulment of such entry or for 


directing the making of such entry, as the case may be. 


i — D „On ı receipt of the application, the Deputy Commissioner may, 
afte r making AE Sapi as may be mecessary, pass such order ashe may 


— 
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deem fit. The order so passed shall, subject to the provisions of sub-section 
(3), be final; and the Assistant Commissioner shall amend the entry in the 
register maintained under section 38 in accordance therewith. 

(3) Where any such application relates to the right claimed by the 
applicant in respect of such entry or omission, the Deputy Commissioner 
shall inquire into and decide the question as if it were a dispute within 
the meaning of section 77 and the provisions of Chapter XII shall apply. 

41. Extract from the register maintained under section 38 to be 
furnished.—(1) The Assistant Commissioner may, on application made to 
him in this behalf, furnish to the applicant copies of any extracts from the 
register maintained under section 38 on payment of such fee as may be 
prescribed. 

(2) Such copies may be certified in the manner provided in section 
76 of the Indian Evidence Act, 1872. 

(3) It shall, until the contrary is established, be presumed that all 
particulars entered in the register maintained under section 38 are genuine. 
A certified copy of an entry in the register maintained under section 38 
shall be admissible in evidence in any Court and have the same effect to 
all intents as the original entry in the register of which it is a copy. 


CHAPTER V 
Maths and Specific Endowments attached thereto 


42. Definition.—In this Chapter, unless the context otherwise requires, 
‘‘mathadhipathi” means any person whether known as mohant or by any 
other name, in whom the administration and management of a math or 
specific endowment attached to a math are vested. 


43. Certain sections of Chapter III not to apply to maths or specific 
endowments attached thereto.—The provisions of sections 15, 16, 17. 
18. 19, 20, 23, 26, 27, 31, 32, 33, 35 and 37 shall not apply to math or 
specific endowment attached thereto. 

44. Fixation of dittam—({1) The mathadhipathi of every math or 
specific endowment attached thereto shall submit to the Commissioner with- 
in a period of ninety days from the date of commencement of this Act or 
the date of founding of such math or specific endowment, proposals for 
fixing the ditéam in the math or specific endowment and the amounts to 


be spent therefor : 
Provided that the Commissioner may extend the time for the submis- 
sion of such proposals ; | 
Provided further that this sub-section shall not apply to any math or 
specific endowment in respect of which proposals were submitted to the 
Commissioner under the Andhra Pradesh (Andhra Area) Hindu Religious 
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and Charitable Endowments Act, 1951, before the commencement of this 


Act. 


(2) ‘The mathadhipathi shall, while submitting his proposals unde 
sub-section (1), have due regard to the established usage, if any, of the 
math or specific endowment, the performance of the ceremonies and 
services, the observance of festivals, worships and the like, appropriate to 
the religious denomination to which the math or specific endowment 
belongs and to the fimancial position thereof. 


(3) The mathadhipathi shall at the time of submission of proposals 
under sub-section (1), publish such proposals on the premises of the math 
or specific endowment and in such other manner as the Commissioner 
may direct together with a notice stating that within thirty days from 
the date of such publication any person having interest may submit his 
objections or suggestions, to the Commissioner. 


(4) After expiry of the period specified in sub-section (1), the Com- 
missioner shall scrutinise such proposals and the suggestions made by 
persons having interest and if on such scrutiny he thinks that the ditiam 
as proposed by the mathadhipathi should be modified having regard to 
the matters specified in sub-section (2), the Commissioner may call fo1 
the remarks of the mathadhipathi who shall send his remarks within 
such time as may be specified by the Commissioner. 

(5) If after considering the remarks of the mathadhipathi received 
under sub-section (4), the Commissioner is of the opinion that any 
modification is required in the ditiam he shall refer the maiter to the 
Court for its decision and the decision of the Court shall, subject to 
section 81, be final. 


(6) The dittam for the time being in force in a math or specifi« 
endowment shall not be altered by the mathadhipathi : 


Provided that the Commissioner may at any time for reasons to be 
,ecorded in writing suggest to the mathadhipathi to alter the dittam and 
the procedure for such alteration shall be the same as laid down in sub- 
sections (2), (3), (4) and (5) : 

Provided further that where the mathadhipathi does not comply with 
any suggestion aforesaid, the Commissioner shall refer the matter to the 
Gourt for its decision and the decision of the Court shall, subject to 
section 81, be final. 

45. Padakanuka and other gifts—({1) The mathadhipathi shall be 
entitled to spend, at his discretion for any purpose which is not immoral 
or illegal, any padakanuka or other personal gift of property made to 
him; any padakanuka or other personal gift which remains undisposed 
of during the lifetime of the mathadhipathi shall devolve on the math 


as its asset. 


— the case of gifts of property or money made to the mathadhi- 
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pathi not as personal gifts but as gifts intended for the benefit of the math, 
the mathadhipathi shall keep accounts of all receipts and disbursements of 
such gifts and shall cause such accounts to be produced before the 
Commissioner or any person authorised by him in this behalf whenever 
sO required. 


Explanation.—Any gift of property or money made to the mathadhi- 
pathi shall, unless it is specified by the donor as padakanuka or personal 
gift, be presumed to be a gift intended for the benefit of the math. 


46. Removal of mathadhipathi—(1) The Commissioner may suo 
motu or on an application of two or more persons having interest, initiate 
proceedings for removing a mathadhipathi or a trustee of a specific endow; 
ment attached to a math, if he— 


(a) is of unsound mind, 

(b) is suffering from any physical or mental defect or infirmity 
which renders him unfit to be a mathadhipathi or such trustee ; 

(c) has ceased to profess the Hindu religion or the tenets of the 
math ; 

(d) has been sentenced for any offence involving moral turpitude. 
such sentence not having been reversed; 

(e€) is guilty of breach of trust or misappropriation in respect of any 
of the properties of the math; 

(f) commits persistent and wilful default in the exercise of his 
powers or performance of his functions under this Act; 


(g) violates any of the restrictions imposed or practices enjoined by 
the custom, usage or the tenets of the math, in relation to his 
personal conduct, such as celibacy, renunciation.and the like; 


(h) leads an immoral life. 


(2) The Commissioner shall frame a charge on any of the grounds 
specified in sub-section (l) against the mathadhipathi or trustee concerned 
and give him an opportunity of meeting such charge, of testing the evidence 
adduced and of adducing evidence in his favour. After considering the 
evidence adduced and other material before him, the Commissioner may, 
by order exonerate the mathadhipathi or trustee, or remove him. Every 
such order shall state the charge framed against the mathadhipathi or 
the trustee, his explanation and the finding on such charge together with 
the reasons therefor : 


Provided that in the case of a math or specific endowment attached 
thereto whose annual income exceeds rupees one lakh, the order of removal 
passed by the Commissioner against the mathadhipathi or trustee shall 
not take effect unless it is confirmed by the Government. 


(3) Pending the passing of an order under sub-section (2), the Com- 
missioner may suspend the mathadhipathi or the trustee. — | 


M: HIiRCT—64 ; — Cre. 
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(4) (a) Any mathadhipathi or trustee aggrieved by an order passed 
by the Commissioner under sub-section (2) may, within ninety days from 
the date of receipt of such order, institute a suit in the Court against 
such order. 


(6) An appeal shall lie to the High Court within ninety days from 
the date of a decree or order of the court in such suit. 


47. Filling of temporary vacancies in the office of the mathadhipathi.— 
(1) Where a temporary vacancy occurs in the office of the mathadhipathi 
and there is dispute in regard to the right of succession to such office, Di 
where the mathadhipathi is a minor and has no guardian fit and willing 
to act as guardian, or where the mathadhipathi is under suspension under 
sub-section (3) of section 46, the Commissioner shall, if he is satisfied after 
making an inquiry in this behalf that an arrangement for the administra- 
tion of the math and its endowments or of the specific endowments, as 
the case may be, is necessary, make such arrangement as he thinks fit until 
the disability of the mathadhipathi ceases or another mathadhipathi 
succeeds to the office, as the case may be. 

(2) In making any such arrangement, the Commissioner shall have 
due regard to the claims, if any, of the disciples of the math. 

(3) Nothing in this sub-section shall be deemed to affect anything in 
the Andhra Pradesh (Andhra Area) Court of Wards Act, 1902 and the 
Andhra Pradesh (Telangana Area) Court of Wards Act, 1350-F. 


48. Filling of permanent vacancies in the office of mathadhipathi.— 
Where a permanent vacancy occurs in the office of mathadhiphathi, by 
reason of death or resignation or on account of his removal under section 
46 or otherwise, the person next entitled to succeed, according to the 
rule of succession laid down by the founder, or where no such rule is laid 
down, according to the usage or custom of the math, or where no such 
usage or custom exists, according to the law of succession, for the time 
being in force, shall succeed to the office of the mathadhipathi. 


CHAPTER VI 
_Dharmadayam 


49. Dharmadayam.—({1) Where according to the custom or usage of 
any business or trade or the agreement between the parties relating to any 
transaction or otherwise, amy amount is charged to any party to the said 
transaction or collected under whatever name, as being intended to be used 
for a charitable or religious purpose, the amount so charged or collected 
whether before or after the commencement of this Act (in this Act called 
‘Dharmadayam’) shall vest in ‘the person charging or collecting the same 


= as a trustee. 
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(2) Any person charging or collecting such sums, shall, within ninety 
days from the expiration of the year for which his accounts “are ordinarily 
kept, submit an account in such form as may be prescribed to the Assistant 
Commissioner within whose sub-division the place of business or trade 
of such person is situated. 


(3) Ihe Assistant Commissioner shall have power to make such 
enquiry as he thinks fit to verify the correctness of the accounts submitted 
and to take such steps as may be necessary for the utilisation of the amount 
for charitable or religious purposes : 

Provided that no amount charged or collected for a specific charitable 
or religious purpose shall be utilised for any purpose other than the one 
for which it was charged or collected. 

(4) (@) The provisions of Chapter IV shall not apply to Dharma- 
dayam. 

(6) The Commissioner shall however prepare and maintain a list of 
Dharmadayams in the State in such manner and contained such particulars 
as may be prescribed. 

(5) Where any person charging or collecting such sums fails to submit 
accounts under sub-section (2), the Assistant Commissioner shall require 
the person to furnish to him the accounts within a specified period and 
if the person fails to furnish accounts on such requisition within the period 
specified, he shall be punishable with fine which may extend to one 
thousand rupees. 


CHAPTER VII 
Budget, Accounts and Audit 


50. Budget of charitable or religious institution or endowment.— 
(1) The trustee of every charitable or religious institution or endowment 
shall, ninety days before the close of every financial year, submit in such 
form as may be specified by the Commissioner, a budget showing the 
probable receipts and disbursements of the institution or endowment 
during the following yean— 
(i) to the Commissioner, if it is included in the list published 
under clause (4) or clause (d) of section 6; 
(ii) to the Deputy Commissioner, if it is included in the list pub- 
lished under clause (6) of section 6; 
(iii) to the Assistant Commissioner, if it is A in the list 
published under clause (c) of section 6. ; 
(2) (a) Every budget shall make an adequate provision for— 
(i) the due maintenance of the objects of the institution or endow- 
ment and the proper performance of and the remuneration for, 
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the. services therein, including the diitam for the time being 
inf force; 

(it) the due discharge of all liabilities and subsisting commit 
ments binding on the institution or endowment ; 

(iii) the maintenance of the working balance ; 


(iv) the arrangement to be made for securing the health, safety or 
convenience of the disciples, pilgrims, worshippers or other 
persons resorting to the institution or endowment : 

Provided that in the case of an institution or endowment whose 
annual income exceeds twenty thousand rupees, the provision 
made under this item shall not be less than forty per centum 
of the balance of the income for the financial year remaining 
after making provision for items (i), (ti) and (iit) above ; 

(v) the contribution to the reserve fund of the institution or endow- 
ment at ten per centum of the balance referred to in the proviso 
to item (iv) above. 

(vi) the construction, repair, renovation, and improvement of the 
institution or endowment and the buildings connected there- 
with : 

Provided that in the case of an institution or endowment whose 
annual income is not less than rupees one lakh, the provision made 
under this item shall not be less than thirty per centum of the balance 
of the income for the financial year remaining after making provision for 
items (i), (ii), (iii) and (iv) above. 

(b) Where the budget relates to a religious institution or endowment 
whose annual income exceeds twenty thousand rupees, the budget shall 
also make provision for the payment at five per centum of the balance 

referred to in the proviso to item (iv) of clause (a), to the Common Good 
- Fund. 

(3) The Commissioner, Deputy Commissioner or Assistant Commis- 
“sioner, as the case may be, may after giving notice to the trustee in the 
prescribed manner and after considering his representation, if any, pass 
an order making such alterations, omissions or additions in the budget 
as he may deem fit. 

i (4) Any trustee may, within thirty days from the date of receipt by 
“him of the order under sub-section (3), appeal against that order— 

(a) where the order has been made by the Assistant Commissioner, 
+ te the Deputy Commissioner ; 

(b) where the order has been made by the Deputy Commissioner, 

-- to the Commissioner ; i 
~co MO) where the order has been made by the Commissioner, to the 
Jotos *G@overmment. — 
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(5) If, in the course of a financial year, the trustee finds it necessary 
to modify the provisions made in the budget in regard to the receipt or 
to the distribution of the amounts to be expended under the different 
heads, he may submit to the Commissioner, the Deputy Commissioner, or 
Assistant Commissioner, as the case may be, his supplemental or revised 
budget. The Commissioner, Deputy Commissioner or Assistant Commis- 
sioner, as the case may be, may, make such alterations, omissions or 
additions therein as provided in sub-section (3), but so as not to affect 
the amount allotted in the budget under the items (ii) and (iii) of clause 
(a) of sub-section (2). 

(6) The trustee shall report forthwith every expenditure incurred in 
excess of the provision made in the budget together with the reasons therc- 
for— 


(1) to the Government, if it is an institution or endowment falling 
under item (i) of sub-section (l); 
(ii) to the Commissioner if it is an institution or endowment falling 
under item (ii) of sub-section (1) ; 
(iii) to the Deputy Commissioner if it is an institution or endow- 
ment falling under item (iii) of sub-section (l); 
and the Government, Commissioner or Deputy Commissioner, as the case 
may be, may ratify such excess expenditure. 

51. Accounts and audit.—(1) The Executive Officer shall keep regular 
accounts of all receipts and disbursements, for each financial year sepa- 
rately in such form and containing such particulars as may be specified 
by the Commissioner. 


(2) (@) The accounts of every charitable or religious institution or 

_ endowment, the annual income of which as calculated for the purpose of 

section 59 for the financial year immediately preceding exceeds rupees 

one lakh, shall be subject to concurrent audit, that is to say, the 
audit shall take place as and when expenditure is incurred. 


(6) ‘The accounts of every other institution or endowment, the annual 
income of which calculated as aforesaid for the financial year immediately 
preceding is not less than one thousand rupees, shall be audited annually, 
or if the Commissioner so directs in any case, at shorter intervals. 


(c) The accounts of any charitable or religious institution or endow- 
ment, the annual income of which calculated as aforesaid for the financial 
vear immediately preceding is less than one thousand rupees, shall be 
audited annually by an officer subordinate to the Assistant Sama USE: 
and deputed by him for the purpose. 

(3) The audit referred to in clauses (a) and (b) of sub-section OY, 
shall be made by auditors appointed under section 57. 


52. Authority to whom audit report is to be submitted.—After com- 
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pleting the audit for any financial yeay or shorter period, or for any trans- 
action or series of transactions as the case may be, the auditor shall 
send a report— 


(1) to the Commissioner in respect of the institutions included in 
the lists published under clause (a) and clause (d) of section 6 ; 

(ii) to the Deputy Commissioner in respect of institutions or endow- 
ments included in the list published under clause (b) of section 
6; and 

(111) to the Assistant Commissioner in respect of institutions in- 
cluded in the list published under clause (c) of section 6. 


53. Contents of audit report.—(1) The auditor shall specify in his 
report all cases of irregular, illegal or improper expenditure or of failure 
to recover moneys or other property due to the charitable or religious 
institution or endowment, or if loss or waste of money or other property 
thereof, caused by neglect or misconduct or misapplication or collusion 
or fraud or breach of trust or misappropriation on the part of the trustee 
or of any other person. 


(2) The auditor shall also report on such other matters relating to 
the accounts as may be prescribed or on which the Commissioner, Deputy 
Commissioner, or Assistant Commissioner, as the case may be, may require 
him to report. 

54. Rectification of defects in audit, etc.—{1) The Commissioner, 
Deputy Commissioner or Assistant Commissioner, as the case may be, 
shall send a copy of every audit report relating to the accounts of a charit- 
able or religious institution or endowment to the Executive Officer and it 
shall be the duty of such Executive Officer to remedy within the time 
specified in this behalf the defects or irregularities pointed out by the 
auditor and report the same to the Commissioner, Deputy Commissioner, 
or Assistant Commissioner, as the case may be. 


(2) Where on a consideration of the audit report received by him un- 
der clause (i) of section 52 and the report of the Executive Officer thereon 
received by him under sub-section (1) of this section and after such enquiry 
as may be necessary, the Commissioner thinks that the trustee or any other 
person was guilty of illegal expenditure or of loss or waste of money or 
other property thereof caused by misconduct, misapplication, collusion, 
fraud, breach of trust or misappropriation, he may, after giving notice to 
the trustee or such person to show cause why an order of surcharge should 
not be passed against him and after considering his explanation, if any, by 
order, certify the amount so spent or the amount or value of the property 
so lost or wasted and direct the trustee or such person to pay within a 
specified time such amount or value personally dnd not from the funds 
of the institution or endowment. 


_ (3) Where on a consideration of the audit report received by him 
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under section 52 and the report of the Executive Officer thereon received 
by him under sub-section (1) of this section and after such inquiry as may 
be necessary, the Deputy Commissioner or Assistant Commissioner, as the 
case may be, thinks that the trustee or any other person was guilty of ille- 
gal expenditure, or of loss or waste of money or other property thereof, 
caused by misconduct, misapplication, collusion, fraud, breach of thust or 
misappropriation, he shall report to the Commissioner and the Commi- 
ssioner may, after giving notice to the trustee or such person to show cause 
why an order of surcharge should not be passed against him and after 
considering his explanation, if any, by order, certify the amount so spent 
or the amount or value of the property so lost or wasted, and direct the 
trustee or such person to pay within a specified time such amount or value 
personally and not from the funds of the institution or endowment. 

(4) The Commissioner shall send a copy of the order under sub-section 
(2) or sub-section (3) with the reasons for the same by registered post to the 
trustee or the person concerned. 

(5) An order of surcharge under sub-section (2) or sub-section (3) 
against a trustee or other person shall not bar a suit for accounts against 
him except in respect of the matter finally dealt with by such order. 

(6) Where the Commissioner is satisfied that the trustee or other 
person with intent to defeat or delay the execution of any order that may 
be made under sub-section (2) or sub-section (3)}— 

(a) is about to dispose of the whole or any part of his property, or 

(6) is about to remove the whole or any part of his property from 

the jurisdiction of the Commissioner, 

the Commissioner may by an order direct the trustee or other person within 
a time to be fixed by him either to furnish security, in such sum as may be 
specified in the order, or to produce and place at his disposal when requir- 
_ ed, the said property or the value of the same or such portion thereof as 
may be sufficient to satisfy the order or to appear and show cause why he 
should not be asked to furnish security. “The Commissioner may also in 
the order direct conditional attachment of the whole or any portion of such 
property in the manner prescribed. 

55. Rectification of defects detected by Commissioner.—Without 
prejudice to the provisions of section 54, where the Commissioner either 
suo motu or on a report made by a Deputy Commissioner, Assistant Com- 
missioner or any other officer has reason to believe that the trustee or any 
other person was guilty of illegal expenditure or of causing loss or waste 
of money or other property by misconduct, misapplication, collusion,fraud, 
breach of trust or misappropriation, the Commissioner may after such en- 
quiry as may be necessary and after giving an opportunity to the trustee or 
person concerned to make his representation— 

(i) pass an order directing conditional attachment of the — or 
any portion of the property of the trustee or other "person ; 


— 
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(ti) institute such criminal proceedings as may be necessary; or 


(iit) pass an order of surcharge after obtaining an audit report in 


this behalf. 


56. Recovery of surcharge as arrear of land revenue.—The Revenue 
Divisional Officer within whose jurisdiction any property of the trustee 
or other person from whom an amount is recoverable by way of surcharge 
is situate shall, on requisition made by the Commissioner, recover such 
amount as if it were an arrear of land revenue and pay the same to the 
charitable or religious institution or endowment concerned. 


57. Appointment of auditors.—The Government shall appoint auditors 
of such grades as may be prescribed for the purpose of carrying out the 
audit referred to in clauses (a) and (b) of sub-section (2) of section 51. 
The salaries, allowances, pension and other remuneration of such auditors 
and the cost of audit shall be paid in the first instance out of the Con- 
solidated Fund of the State and shall be recoverable by the Government 
from the Endowments Administration Fund. 


58. Duty of trustees to give all assistance and facilities to auditors.— 
it shall be the duty of the trustee of the charitable or religious institution 
or endowment concerned and all officers and servants working under him 
his agent and any person having concern in the administration of th2 
institution or endowment, to produce or cause to be produced before the 
auditors, all accounts, records, correspondence, plans, other documents and 
property including monies relating to the institution or endowment, to 
furnish them with such information as may be required, and to afford them 
all such assistance and facilities as may be necessary for the audit of the 
accounts of the institution or endowment. 


CHAPTER VIII 
Finance 


59. Liability of institution or endowment or Dharmadayam to pay 
annual contribution.—In respect of the services rendered by the Govern- 
ment and their employees, every charitable or religious institution or 
endowment or Dharmadayam whose annual income is not less than rupees 
one thousand, shall be liable to pay to the Government annually from the 
income derived by it, such contribution not exceeding seven per centurn 
of the annual income as may be prescribed. 

(2) The contribution which an institution or endowment is liable to 
pay under sub-section (1) shall be paid annually to the Endowments 
Administration Fund. 

(3) For purposes of this section, “annual ińcome” shall mean— 

(a) in relation to Dharmadayam, the total of the amount charged 
or collected as Dharmadayam during the year of account ; 
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(b) in relation to any other income, the proceeds in each year 
after deducting the amounts specified below :— 


(?) 


(ti) 
(iii) 


the revenue paid to Government including cesses paid to 
local authorities ; 

the taxes and licence fees paid to local authorities ; 
expenditure incurred for the following purposes connected 
with the direct cultivation of lands held by charitable or 
religious institution or endowment, namely : 


(a) maintenance of or repairs to irrigation works, which 
shall not include the capital cost of irrigation works ; 


(b) seed or seedling; 

(¢) manure ; 

(d) purchase and maintenance of cattle for cultivation ; 

(€) purchase and maintenance of agricultural imple- 
ments ; and 


(f) wages for ploughing, watering, sowing, transplantation, 
harvesting, threshing and other agricultural operations: 


Provided that the total deduction in respect of expenditure under this 
item shall not exceed ten per centum of the income from such lands. 


(tv) 


œ) 


(wi) 


(vit) 


expenditure on sundry repairs to rented buildings, not 
exceeding ten per centum of the annual rent derived there- 
from or actual expenditure whichever is less ; 


payments made to the servants of the religious institution 
or endowment under any decree of a Court of law or by 
virtue of custom or usage out of the offerings or fees 
received for performing archanas, marriages, upanayanams 
or other religious rites ; 


the actual cost of collection of rents not exceeding ten 
per centum of the amount collected in cases where special 
staff is employed solely to attend to the work relating to 
collection of rents due to the charitable or er eh institu- 
tion or endowment; and 


sale proceeds of immovable properties and rights relating 
to, or arising out of, immovable properties, if such proceeds 
are re-invested to earn income for the charitable or religious 
institution or endowment. 


Explanation.—(1) The following items of receipts shall not be decae 
to be income for purposes of this section, namely :—- 


(a) advances and deposits recovered and loans taken or recovered ; 


(b) deposits made as security by employees, lessees, or — — 
and other deposits, if any, 





1018 ASSESSMENT OF CONTRIBUTION TO THE TRUSTEE [SEC. 60 


(c) withdrawals from banks or of investment ; 

(d) amount recovered towards costs awarded by Courts ; 

(€) sale proceeds of religious books and publications where such 
sales are undertaken as an un-remunerative enterprise with a 
view to propagate religion; 

(f) sales proceeds of jewels, vahanams, provisions or other articles 
or livestock purchased by the charitable or religious institution 
or endowment ; 

(zg) donations in cash or kind made by the donors as contributions 
to capital ; 

(hk) ubhayams or voluntary contributions received in cash or kind 
for a specified service in the charitable or religious institution 
or endowment and expended on such service ; 

(2) actual driage of the agricultural produce or other articles from 
immovable properties or one per centum of the value of such 
receipts during the financial year, whichever is less; and 

Q) audit recoveries. 

Explanation (2)—In respect of any remunerative undertaking of a 
charitable or religious institution or endowment only the net profits shall 
be taken as income. In respect of non-remunerative undertaking of a 
charitable or religious institution or endowment, such as a school, college, 
hospital, poor home, orphanage or any other similar institution, the grants 
given by Government or a local authority or donations received from 
public, or fees collected from pupils of educational institutions shall not 
be taken as income. 

Explanation (3).—Receipts in kind other than those referred to in 
items (g) and (h) of Explanation (1) shall be deemed to accrue as income 
on the date of the sale thereof and shall be valued at the amount realised 
by such sale. 

Explanation (4).—Receipts in kind from immovable properties shall 
be valued in case of produce consumed or utilised by the charitable or 
religious institution or endowment, at their market value on the dates of 
their receipt. 


60. Assessment of contribution on the trustee.—(1) The contribution 
payable under section 59 shall be assessed by the Commissioner on, and 
notified to, the trustee of the charitable or religious institution or endow. 
ment or Dharmadayam in the prescribed manner and the order of assess- 
ment passed under this sub-section shall, subject to the provisions of 
sections 80 and 81 be binding on the trustee : 

” Provided that if, for any reason the contribution or any portion thereof 


— assessment in any year the Commissioner may, within three 
_ years from the end of the year to which such escaped assessment relates, 
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serve on the trustee a notice assessing him to the contribution or portion 
thereof due and demanding payment thereof within fifteen days from the 
date of such service and the provisions of this Act and the rules made there- 
under shall, so far as may be, apply as if the assessment was made in 
the first instance. 

(2) The contribution assessed and notified under sub-section (1) shall 
be recoverable from the entire property belonging to the institution or 
endowment, except such portion thereof as is in the possession of the 
archaka in lieu of remuneration for rendering service to the institution or 
cndowment, unless there is an agreement between the trustee and the 
archaka or an order or decree of any tribunal or Court, the contrary. 

Explanation.—For the purpose of this section “the portion of the 
property in the possession of the archaka in lieu of remuneration” shall 
mean the property capable of fetching an income equivalent to the re- 
muneration determinable in accordance with the provisions of the Second 
Schedule. 

(3) It shall not be competent for the Commissioner to levy any 
contribution for more than three years immediately preceding the year 
in which a notice of assessment is issued under sub-section (1). 

61. Liability of institution or endowment to pay cost, etc.—(l) 
Notwithstanding anything in sub-section (1) of section 96, all costs, charges 
and expenses incurred by the Government, the Commissioner, Deputy 
Commissioner or Assistant Commissioner under any of the provisions of 
this Act as a party to or in connection with any legal proceedings in respect 
of any charitable or religious institution or endowment shall, subject 
to the limits prescribed, be payable out of the funds of such institution 
or endowment. 

(2) The costs, charges and expenses payable under sub-section (l) 
shall be assessed on, and notified to, the trustee of the charitable or religious 
institution or endowment in the prescribed manner : 


Provided that if for any reason any costs, charges and expenses or any 
portion thereof has not been notified in any year, the Commissioner may, 
within three years from the end of the year in which it was omitted to 
be notified, serve on the trustee a notice notifying the costs, charges and 
expenses or portion thereof due and demanding payment thereof within 
fifteen days from the date of such service, and the provisions of this Act 
and the rules made thereunder shall, as far as may be, apply as if the 
amount was notified in the first instance. 


62. Payment of contribution costs, charges and expenses.—(1) The 
trustee of a charitable or religious institution or endowment or Dhar- 
madayam may, within-fifteen days, from the date of receipt of a nones, 
issued under sub-section (l) of section 60 or under sub-section @ o 
section 6l or within such further time as may be granted by the —— 
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Such objection may relate either to his liability to pay or the quantum 
of the amount specified in the notice. The Commissioner shall consider 
such objection and pass an order confirming, withdrawing or modifying 
his original notice and communicate the same to the trustee. 


(2) Within thirty days from the date of receipt of the notice under 
section 60 or section 61 or when objection has been preferred, within 
thirty days from the date of receipt by the trustee of the order of the 
Commissioner, under sub-section (1) of this section, or within such further 
time as may be granted by him, such trustee shall pay the amount as 
ordered. 


63. Recovery of contribution, etc., as arrears of land revenue.— 
(1) Where the trustee fails to pay the amount aforesaid within the time 
allowed, the Revenue Divisional Officer within whose jurisdiction any 
property of the institution or endowment is situate shall, on requisition 
made to him in the prescribed manner by the Commissioner and subject 
to the provisions of this section, recover such amount as if it were an 
arrear of land revenue. 

(2) (@) On receipt of a requisition under sub-section (1), the Revenue 
Divisional Officer shall issue a notice to the trustee concerned— 

(i) requiring him to pay within fifteen days from the date of service 
thereof, the amount mentioned in the requisition and specified 
in the notice; and 

(i) stating that on default, such amount will be recovered as 
if it were an arrear of land revenue. 


(6) If, within the period of fifteen days aforesaid the amount demand- 
ed is not paid, the Revenue Divisional Officer shall proceed to recover 
the amount specified in the notice, within the charges of collection, as 
if it were an arrear of land revenue. 


(3) The Revenue Divisional Officer shall, on receipt of a requisition 
under sub-section (1), withhold the amount mentioned therein out of 
the tasdik or any other allowance or amount payable by the Government 
"to the institution or endowment concerned, and where the tasdik or other 
allowance or amount is insufficient for the purpose, the Revenue Divisional 
Officer shall withhold the allowance or amount available and recover the 
balance as if it were an arrear of land revenue. 


(4) Places of worship including temples, tanks and places where 
utsavams are performed, idols, vahanams, jewels and such vessels, and other 
articles of the institution or endowment as may be necessary in accordance 
with the usage of the institution or endowment for purposes of worship 
or processions shall not be liable to be proceeded against in pursuance of 
sub-sections (1), (2) and (3). 

(5) Instead of selling the property under the provisions of the Andhra 
h Revenue Recovery Act, 1864, it shall be open to the Revenue 
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Divisional Officer at the instance of the Commissioner to appoint a 
Receiver to take possession of the property or such portion thereof as May 
be necessary and collect the income thereof until the amount to be 
recovered is realised. The remuneration, if any, paid to the Receiver and 
the other expenses incurred by him shall be paid out of the income of the 
institution or endowment concerned after providing for the purposes 
specified in item (i) of clause (a) of sub-section (2) of section 50. 

(6) No suit, prosecution or other legal proceedings shall be enter- 
tained in any Court of law against the Government or any officer or other 
employee of the Government for anything done or intended to be done 
in good faith in pursuance of this section. 

(7) The powers exercisable by the Revenue Divisional Officer under 
this section, except the power to appoint a Receiver under sub-section (5), 
shall also be exercisable by any other officer not below the rank of a 
Deputy Tahsildar authorised by the Revenue Divisional Officer in this 
behalf. 

64. Establishment of Endowments Administration Fund.—(1) There 
shall be established a fund to be called the Andhra Pradesh Charitable 
and Hindu Religious Institutions and Endowments Administration Fund. 
The Endowments Administration Fund shall vest in the Commissioner. 

(2) (a) The following amounts shall be credited to the Endowments 
Administration Fund, namely :— 

(i) the assets which devolved on the Government under section 101 
of the Andhra Pradesh (Andhra Area) Hindu Religious and 
Charitable Endowments Act, 1951 (hereinafter in this section 
referred to as 1951 Act), 

(ii) the balance in the fund constituted under section 76 of 1951 
Act, ; 

(iii) the sums due to the Government under section 76 of 1951 
Act when realised, 

(iv) the ‘contributions payable under sub-section (l) of section 59 

of this Act when realised, 

(v) the balance outstanding on the date of commencement of this 
Act, in the contributions (Haq-e-Intezami) collected by the 
Government under Rule 229 of the rules made under the 
Andhra Pradesh (Telangana Area) Wakf Regulation, 1349 
Fasli, and 

(vi) the amounts recovered under sub-section (5) of section 27 and 

under section 28. 

(b) It shall be lawful for the Commissioner to accept to the — 
ot the said fund, grants or loans from the Government or any mene by 
any institution or person. — — i wee 
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(3) The Commissioner shall out of said Fund repay to the Govern- 
ment— 


(îi) the sums paid out of the Consolidated Fund of the State in the 
first instance towards the salaries, allowances, pensions and 
other remuneration of persons appointed by the Government 
for rendering services under any of the provisions of this Act : 

(11) any other expenditure incurred by the Government in the 
course of rendering services to, and in connection with the 
administrations of, the charitable or religious institution or 
endowment, under the provisions of this Act ; 

(111) the loans received from the Government ; 


(tv) the cost of publication of journals, manuals, descriptive 
accounts and other literature relating to Hindu religion or 
charitable or religious institutions or endowments; 


(w) the expenses of committees or sub-committees thereof consti- 
tuted for any purpose of this Act by tha Government or by any 
officer or authority subordinate to the Government and 
specially authorised by them in this behalf. 


65. Common good fund.—(1) (a) The Commissioner shall create 
out of the payments made by the charitable and religious institutions 
and endowments and by any institution or person— 


() in respect of Hindu charitable and religious institutions and 
endowments, a fund to be called the Andhra Pradesh Hindu 
Charitable and Religious [Institutions and Endowments 
Common Good Fund ; and 


(ii) in respect of other charitable institutions and endowments a 
fund to be called the Andhra Pradesh Charitable Institutions 
and Endowments Common Good Fund. 


(b) The Common Good Fund created under item (i) of clause (a) 
shall be utilised for the following purposes, namely :— 


(i?) renovation, preservation and maintenance of Hindu charitable 
and religious institutions or endowments which are in needy 
circumstances, and promotion and propagation of purposes 
and objects connected therewith ; 

(ii) establishment and maintenance of vedapathasalas and schools 
for the training in archakathwam, adhyapakathwam, veda- 
parayanikatwam, silpam, vadyam or like services : 


Provided that the amount to be utilised for the purpose mentioned 
in item (ii) in any year shall not be less than twenty per centum of the 
receipts to the said Fund during the preceding year. 


=p (ð The Common Good Fund created under item (ii) of clause (a) 
a. 0 be ine for the renovation, preservation and maintenance of other 
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charitable institutions or endowments, and for the promotion and pro- 
pagation of purposes and objects connected therewith. 

(2) ‘The Commissioner may, on a direction from the Government, 
transfer to the Common Good Fund, any surplus or such portion thereof, 
as may be specified in the direction, remaining in the Endowments 
Administration Fund after the repayment of the amounts specified in 
sub-section (3) of section 64. 

66. Vesting of Common Good Fund.—The Common Good Fund 


shall vest in a committee constituted by the Government and shall be 
administered in such manner as may be prescribed. 


CHAPTER IX 


Surplus Funds and utilisation thereof, etc. 


67. Utilisation of Surplus Funds.—{1) Where there is a surplus in 
the funds or an institution or endowment including a specific endowment 
attached thereto after providing for all the objects, needs, requirements 
or improvements of the institution or endowment and after making 
adequate provision for purposes referred to in sub-section (2) of section 50 ; 
such surplus may be utilised by the trustee for all or any of the following 
purposes — 

(i) propagation of the religious tenets of the institution or endow- 
ment ; . 

(ii) establishment and maintenance of schools for the training 
of archakas, adyapakas, and vedaparayanikas and for the study 
of Divya Prabhandams and the like and for furthering edu- 
cation in Sanskrit ; 

(iii) establishment and maintenance of any institution in. which 
special provision is made for the study of Hindu religion, 
philosophy or Sastras or for imparting instruction in Hindu 
Temple Architecture, and for setting up libraries in connection 
with such study ; 

(iv) grant of aid to any other Hindu religious institution or endow- 
ment which is in poor or needy circumstances or which requires 
renovation ; 

(v) establishment and maintenance of hospitals and dispensaries 
for the relief of the pilgrims and worshippers visiting the 
religious institutions ; 


(vi) construction and maintenance of choultries and — 
for the use and accommodation of the pilgrims erioa 

` (vii) provision of water-supply and- ae nean 10 the 
pilgrims and worshippers ; uy + — 
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(viti) acquisition of any land or other immovable property for the 
purpose of the religious institution ; 

(tx) construction and maintenance of roads and communications 
and the lighting thereof for the convenience of the pilgrims 
and worshippers ; 

(x) payment to the Common Good Fund. 


(2) Nothing in sub-section (1) shall prevent the trustee of a math or 
a specific endowment attached thereto from utilising such surplus for any 
other purpose consistent with the tenets of the math. 


68. Determination and application of properties and funds of 
defunct institutions or endowments.—({1) The Commissioner, Deputy 
Commissioner or Assistant Commissioner, as the casd may be, having juris- 
diction, shall, on being satisfied that a charitable or religious institution 
or endowment has, whether before or after the commencement of this 
Act, ceased to exist, hold an enquiry in the prescribed manner to ascertain 
its properties and funds and after doing so, shall pass an order— 


(a) specifying the properties and funds of the institution or endow- 
ment ; 

(b) appointing a trustee therefor ; 

(c) directing the recovery of any such properties or funds from 
any person who may be in possession thereof ; and 

(d) laying down that the properties, and funds so specified shall 
be applied or utilised for the renovation of the institution or 
endowment and if such renovation is not possible, be appro 
priated to any one or more of the purposes specified in sub- 
section (2) of section 69. 

(2) The Commissioner, Deputy Commissioner or Assistant Commis- 
sioner, as the case may be, having jurisdiction, may, on being satisfied _ 
after holding an enquiry in the prescribed manner, that any building or 
other place which was being used for religious worship or instruction or 
charity has, whether before or after the commencement of this Act, ceased 
to be used for that purpose, pass an order— 

(a) directing the recovery of such building or place from any 
person who may be in possession ; and 
(b) laying down that it shall be used for religious worship or 
instruction or for charity as before, or if such is not possible, 
be utilised for any one or more of the purposes specified in 
sub-section (2) of section 69. 
(3) Every order made under sub-section (1) or sub-section (2) shall 


be published in the prescribed manner and shall subject to the provisions 


of —— 80 an 81, be binding on the parties Concerned. 


_Appropriation of endowments.—({1) Where the Commissioner is 
a after jamaking such enguiry as may be — that— 
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(a) the original object for which a charitable or religious inst:- 
tution or endowment was founded has, from the beginning, 
been or has subsequently become, impossible of realisation; 

(6) the income or any surplus balance of such institution or en- 
dowment has not been utilised or is not likely to be utilised ; 


(c) in any of the cases mentioned in section 112 or in regard to the 
appropriation of the Dharmadayam sums held in trust under 
section 49, the directions of the Commissioner are necessary. 


The Commissioner shall make an order giving directions as to how 
the property or money belonging to the institution, endowment or 
Dharmadayam concerned shall be appropriated. In giving the direction, 
the Commissioner shall, so far as may be practicable, desirable, necessary 
or proper in public interest, give effect to the original intention of the 
founder of the institution or endowment or the object for which the 
institution or endowment was founded. 


(2) Where the Commissioner is of opinion that the carrying out of 
such intention or object is not wholly or partially expedient, practicable, 
desirable, necessary or proper in public interest, the Commissioner may 
direct the property or money belonging to the institution or endowment 
or Dharmadayam or any portion thereof to be applied— 

(a) if such institution or endowment is a charitable institution 
or endowment, to any other charitable purpose, and 


(6) if such institution or endowment is a religious institution or 
endowment, to all or any of the purposes specified in items (i) 
to (tv) of sub-section (1) of section 67 : 


Provided that— 


(1) in the case of a charitable institution or endowment which is 
. founded and maintained for the benefit of a section of the 
public, the endowment shall as far as possible be appropriated 
for the benefit of that section for any other charitable purpose 
of like nature; 


(if) in the case of religious institution or endowment which is 
founded and maintained for the benefit of a religious denomi- 
nation or any section thereof, the endowment shall as far as 
possible be appropriated for the benefit of the denomination 
or section concerned for all or any of the purposes mentioned 
in clause (b). 

(3) In giving directions as to the appropriation of the property or 
money belonging to the institution or endowment to any other charitable 
or religious purposes under sub-section (1) or sub-section (2), the Commis- 
sioner may, by order, alter any scheme already settled or vary the terms 
of any order or conditions contained in the deed of trust relating to the 
institution or endowment : 
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Provided that in the case of a scheme settled by a Court or a decree 
or order passed by the Court, the Commissioner shall move such Court 
to alter the scheme or vary the terms of the decree or order, as the case 
may be. 

(4) From any order by the Commissioner under sub-section (1), an 
appeal shall lie to the Court within ninety days from the date receipt of 
the order. 


CHAPTER X 
Alienation of any immovable property and resumption of inam lands 


70. Lease, sale, etc., of inams to be void in certain cases.—(1) Any 
lease for a term exceeding six years and any gift, sale, exchange or mort- 
gage of an inam land granted for the support or maintenance of a chari- 
table or religious institution or endowment or for the performance of a 
religious or public charity or service, shall be null and void unless any 
such transaction not being a gift, is effected with the prior sanction of 
the Government. 

(2) Such prior sanction may be accorded by the Government where 
they consider that the transaction is— 

(i) necessary or beneficial to the institution or endowment, 
(ii) consistent with the objects of the institution or endowment, and 
(iii) the consideration therefor is reasonable and proper, 

(3) The provisions of this section shall not apply to any inam land in 
the Andhra Area of the State. 

I 71. Resumption of inam lands.—(1) The Revenue Divisional Officer 

may, suo motu or on the application of the trustee of a charitable or * 

religious institution or endowment or of the Commissioner or of any person 

lhaving interest in the institution or endowment authorised by the Commis- 
sioner, by order, resume the whole or any portion of any such inam land 
referred to in section 70 on all or any of the following grounds, namely : — 

A that the holder of the inam has effected a transaction which is 
null and void under section 70; 

(ti) that the charitable or religious institution or endowment has 
ceased to exist or the charity or service has become impossible 
of performance ; care 

Gi) that the holder of such inam land has failed to perform or 
“make the necessary arrangements for performing, in accordance 


— AIN with the custom or usage of the institution or endowment, the 
a ah charity or service for the performance of which ‘he inam land 
— — ia * ka Tawa ka aa Neni na 


a hs NAH re, ay bahi 
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(2) (a) Before passing an order under sub-section (1) the Revenue 
Divisional Officer shall give notice to the trustee, to the Commissioncr, 
to the holder of the inam land, to the person in possession of the inam land 
where he is not the holder thereof, and. to the alienee, if any, of the inam 
land and also publish a copy of the notice in such manner as may be 
prescribed which publication shall be deemed to be sufficient notice to 
every other person likely to be affected by such order; and consider the 
objections, if any, after holding such inquiry as may be prescribed. 


(b) Where only a portion of the inam land is affected, notice shall 
be given under clause (a) to the holder of such portion as well as the 
holder or holders of the other portion oy portions, to the person in posses- 
sion of every such portion. where he is not the holder thereof, and to 
the alienee, if any, of every such portion and the objections of all such 
persons shall be considered by the Revenue Divisional Officer. 


(3) A copy of every order passed under sub-section (1), shall be 
communicated to each of the persons mentioned in sub-section (2) and 
shall also be published in the manner prescribed. 


(4) (a) Where any inam land or portion thereof is resumed under 
this section, the Revenue Divisional Officer shall, by order, grant a ryotwari 
patta in respect of the inam land or portion thereof to the charitable or 
religious institution concerned ; and where the resumption is made on 
the ground specified in Item (ii) of sub-section (1), to any such charitable 
or religious institution as the Commissioner may recommend. 


(b) The order granting the ryotwari patta under clause (a) shall, on 
application made to the Revenue Divisional Officer within the time pres- 
cribed, be executed by him in accordance with such rules as may be 
made in this behalf. 


`. (5) Pending the resumption of an inam land or portion thereof 
under this section on the ground specified in Item (iii) sub-section (1). 
the Revenue Divisional Officer may direct the person in possession of 
the inam land or portion thereof, to pay to the trustee, the expenses 
incurred or likely to be incurred for the performance of the charity or 
service to the institution or endowment. In default of such payment, the 
Revenue Divisional Officer may pass an order or make such arrangement 
as he considers necessary for the performance of the charity or service ; 
and the expenses incurred therefor shall be recovered from the person 
in possession of the inam land or portion thereof, as if they were arrears 
of land revenue. 


72. Appeal.—(1) — person aggrieved by an order of the Revenue 
Divisional Officer under Stib-section (1) of section 71, may appeal to the 
District Collector within such time as may. be prescribed, and on such 
appeal, the District Collector may after giving notice to the Commissioner 
and each of the — mentioned in sub-section (2) of that — — 
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after holding such inquiry as may be prescribed, pass an order confirming, 
modifying or cancelling the order of the Revenue Divisional Officer. 


(2) The order.of the District Collector on such appeal, or the order 
of the Revenue Divisional Officer under sub-section (1) of section 7] where 
no appeal is preferred, shall be final, and shall not be liable to be 
questioned in any Court of law. 


73. Prohibition of purchase of immovable property in certain cases.— 
No immovable property shall be purchased for or on behalf of any charit- 
able or religious institution or endowment except with the prior sanction 
of the Commissioner and the Commissioner shall not accord such sanction 
unless he considers that such property is necessary or beneficial to the 
institution or endowment and that the price proposed to be paid therefor 
is not excessive : 


Provided that before such sanction is accorded, the particulars relating 
to the proposed transaction shall be published in the Andhra Pradesh 
Gazette inviting objections and suggestions with respect thereto and all 
objections and suggestions received from the trustee or other person having 
interest shall be duly considered by the Commissioner. 


74. Alienation of immovable property.—(l) (a) Any gift, sale, 
exchange or mortgage of any immovable property belonging to or given 
or endowed for the purpose of any charitable or religious institution or 
endowment shall be null and void unless any such transaction, not being 
a gift, is effected with the prior sanction of the Commissioner. 


(by The Commissioner may, after publishing in the Andhra Pradesh 
Gazetie the particulars relating to the proposed transaction and inviting 
any objections and suggestions with respect thereto and considering all 
objections and suggestions, if any, received from the trustee or other person 
having interest, accord such sanction where he considers that the transac- 
tion is— 

(0) necessary or beneficial to the institution or endowment ; 
(ii) consistent with the objects of the institution or endowment ; and 
(iii) the consideration thereof is reasonable and proper. 


(c) Every sale of any such immovable property sanctioned by the 
Commissioner under clause (b) shall be effected by public auction in the 
prescribed manner subject to the ——— by the Commissioner within 
a period prescribed : 


Provided that the Government may, in the interest of the institution 
or endowment and for reasons to be recorded therefor in writing, permit 
the sale of such immovable property, otherwise than by public auction. 

2. 


(d) Every lease of any immovable property belonging to, or given 
or endowed for the purpose of any charitable or religious institution or 
Spava, subsisting on the date of the commencement of this Act, = 
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subject to the provisions of clause (e), continue to be in force till the 
expiration of its period on the same terms and conditions as on that date. 


(dd) ‘The authority to sanction the lease of any property belonging 


to or given or endowed for the purpose of any charitable or religious 
institution Or endowment, the manner in which and the period for which 
such lease shall be sanctioned, shall be such as may be prescribed. 

(e) ‘Lhe Government shall constitute a committee consisting of such 
persons as may be prescribed for the purpose of fixation of reasonable 
rent for the agricultural land which is leased to a tenant. The committec 
so constituted shall fix the reasonable rent and determine the other terms 
and conditions of the lease relating to rent in accordance with such rules 
as may be made in this behalf. The rent so fixed and the terms and 
conditions so determined shall have effect notwithstanding anything in 
any law for the time being in force relating to tenancy. 

(f) Against any order passed by the Committee under clause (e) fixing 
the reasonable rent an appeal shall lie to the Commissioner within thirty 
days of the passing of the order; and the decision of the Commissioner 
on such appeal shall be final. 

(2) (a) No lessee, mortgage with possession or licensee, of any land 
or building belonging to the institution or endowment and which is 
appurtenant to or which adjoins the institution or endowment or any tank, 
well, spring or water course appurtenant to the institution or endowment 
whether situated within or outside the precincts thereof, or of any space 
within or outside the prakarams, mandapams, courtyards or corridors, of 
the institution or endowment, shall make use of the land, building or space 
so as to mar the artistic appearance or view or the religious aumosphere of 
the institution or endowment. The Commissioner shall, by order and for 
1easons to be recorded therein, terminate or cancel the lease, morigage, or 
-licence, as the case may be, of any person who contravenes the aforesaid 
` provision, after giving the person an opportunity of making his representa- 
tion against the proposed termination or cancellation and require such 
person to deliver possession of the land, building or space, as the case may 
be, to the trustee before the date specified in the order. 


(6) Where such person fails to deliver possession as aforesaid, before 
the date specified, the Commissioner may direct the Deputy Commissioner 
concerned to take action under the provisions of Chapter XI. 

(© Nothing in this sub-section shall be construed as disentitling the 
person who is dispossessed of any property under this sub-section from reco- 
vering any amount which is lawfully due to him from the institution or 
endowment under the lease, licence or mortgage, as the case may be. 

(3) The utilisation or investment of the amount realised by any 
transaction under sub-section (l), and in the case of a mortgage, the dis- 
charge of the mortgage within a reasonable period, shall be made by the 
trustee, subject to the approval of the Commissioner, | 2 
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(4) Every order made by the Commissioner under sub-section (2) or ol 
approval given by the Commissioner under sub-section (3)shall be commu- 
nicated to the trustee and shall also be published in the prescribed manner. 


(5) The trustee may, within ninety days trom the date of communica- 
tion of the order under sub-section (4) and any person having interest may, 
within ninety days from the date of publication of such order, prefer an 
appeal to the Government for modifying or setting aside such order. 


(6) Nothing in sub-section (1) shall apply to the leasing or licencing 
of any land or building or space mentioned in sub-section (2) for the 
purpose of providing amenities to pilgrims or of vending flowers or other 
articles used for worship or of holding for specified periods, fairs or exhibi- 
tions during festivals connected with the institution or endowment. 


CHAPTER XI 


Encroachments 


75. Encroachments by persons on land or building belonging to 
charitable or religious institution or endowment and the eviction oi 
encroachers.—(1) Where the Assistant Commissioner having jurisdiction, 
either suo molu or upon a complaint made by the trustee, has reason to 
believe that any person has encroached upon (hereafter in this Chapter 
referred to as ‘emcroacher’) any land, building, tank, well, spring or water 
course, or any space belonging to the institution or endowment, wherever 
situated, the Assistant Commissioner shall report the fact together witb 
relevant particulars to the Deputy Commissioner having jurisdiction over 
the division in which the institution or endowment is situated. 


Explanation.—For the purpose of this Chapter— 
() the expression ‘person’ shall include an institution, and 


(ii) the expression ‘encroacher’ shall be deemed to include any person 
or institution who continues to remain in the land or building 
after the expiry or the termination or cancellation of the lease, 
mortgage or licence in respect thereof granted to him or it. 


(2) Where, on a perusal of the report received by him under sub- 
section (1), the Deputy Commissioner finds that there is a prima facie case 
of encroachment, he shall cause to be served upon the encroacher a notice 
_ specifying the particulars of the encroachment and calling on him to 
show cause before a certain date why an order requiring him to remove 
=_= the encroachment before the date specified in the notice should not be 
— made. A copy of the notice shall also be sent to the trustee of the institu- 
Sees endowment concerned. 

AD The notice referred to in sub-section NG shall be served in such 
nner as may be prescribed. 
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(4) Where after considering the objections, if any, of the encroacher 
received during the period specified in the notice referred to in sub-section 
(2) and after conducting such enquiry as may be prescribed, the Deputy 
Commissioner is satisfied that there has been an encroachment, he may, 
by order, require the encroacher to remove the encroachment and deliver 
possession of the land or building or space encroached upon to the 
trustee before the date specified in such order. 

(5) The order of Deputy Commissioner under sub-section (4) shall 
be in writing and shall contain the grounds on which he has passed the 
order. 

76. Mode of eviction on failure of removal of the encroachment as 
directed by the Deputy Commissioner.—(1) Where within the period 
specified in the order under sub-section (4) of section 75, the encroacher 
has not removed the encroachment and has not vacated the land, building 
or space, the Deputy Commissioner may apply to the Magistrate of First 
Class having territorial Jurisdiction, for evicting the encroacher and such 
Magistrate shall order the eviction of the encroacher from the land, 
building or space and the delivery of its possession to the Executive 
Officer or where there is no Executive Officer, to the trustee, taking such 
police assistance as may be necessary. 

(2) Nothing in sub-section (1) shall prevent any person aggrieved by 
the order of the Deputy Commissioner from instituting a suit in a Court 
to establish that the institution or endowment has no title to the land, 
building or space : 

Provided that no such suit shall be instituted by a person who is let 
into the possession of the land, building or space by, or who is a lessee, 
licensee or mortgagee of, the imstitution or endowment. 


CHAPTER XII 

Enquiries 

77. Power of Deputy Commissioner to decide certain disputes and 
matters.—(l1) The Deputy Commissioner having jurisdiction shall have 


the power, after giving notice in the prescribed manner to the person 
concerned, to enquire into and decide any dispute as to the question— 


(a) whether an institution or endowment is a charitable institu- 
tion or endowment ; 


(6) whether an institution or en OE is a religious imstitition 
or endowment ; ; A 


(c) whether trusteeship is hereditary or not ; on 
na 
(d) whether any property is an endowment, if so — tisna 
charitable endowment or a religious endowment; = 


(e) whether any property is a specific endowment; = = 
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(f) whether any person is entitled by custom or otherwise to any 
honour, emoluments or perquisite in any charitable or religious 
institution or endowment and what the established usage oi 
such institution or endowment is in regard to any other matter : 


(g) whether any office-holder or servant is holding or has held 
his office or service hereditarily ; 


(h) whether any office or service is of a hereditary nature ; 


(D. where a permanent or temporary vacancy occurs in the office 
of a hereditary trustee, as to the person who is entitled to 
succeed to such office ; 

(Q) whether any institution or endowment is wholly or partly ol 
a secular or religious character and whether any property is 
given wholly or partly for secular or religious uses; or 

(k) where any property or money has been given for the support 
of an institution or endowment which is partly of a secular 
character and partly of a religious character, or the perfor- 
mance of any service or charity connected with such institution 
or endowment or the performance of a charity which is partly 
of a secular character and partly of a religious character or 
where any property or money given is appropriated partly to 
secular uses and partly to religious uses, as to what portion 
of such property or money shall be allocated to secular or 
religious. 

(2) The Deputy Commissioner may, pending his decision under 
sub-section (1), pass such order as he deems fit for the administration of 
the property or custody of the money belonging to the institution or 
endowment. 


(3) Every decision or order of the Deputy Commissioner under this 
section shall be published in the prescribed manner. 


(4) The Deputy Commissioner may, while recording his decision 
under sub-section (1) and pending implementation of such decision, pass 
such interim order as he may deem fit for safeguarding the interests of 
the institution or endowment, for preventing damage to or loss of or 
misappropriation or criminal breach of trust in respect of the properties 
or moneys belonging to or in the possession of the institution or endow- 
ment. 

78. Right of suit against the decision of the Deputy Commissioner 


under section 77.—Any person aggrieved by the decision of the Deputy 


Commissioner under section 77 may, within one year from the date of 
[aM of the decision, imstitute a suit in the District Court. 


79. Compromise how to be made.—(1) No suit; application or appeal 
g before a Court which relates to a charitable or religious insti- 


tation or endowment, shall be withdrawn: or compromised. by the trustee 


4 F 
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or Other person in-charge of the management of such institution or 
endowment except with the previous sanction of the Commissioner. 


(2) Where the Commissioner considers that any claim, demand, or 
cause of action for suing in respect of the affairs, funds, or properties of 
the charitable or religious institution or endowment shall, in the interests 
of the institution or endowment be compromised without instituting or 
without continuing any suit or other legal proceeding and if the other 
party to such suit or other legal proceedings is willing to enter into a 
compromise under the terms and conditions which the Commissioner 
considers acceptable in the interests of the institution or endowment, the 
Commissioner may, for reasons to be recorded in writing pass an order 
directing the trustee or other person referred to in subsection (1) to 
enter into such compromise. 

(3) Any compromise entered into by the trustee or other person in 
pursuance of any direction issued by the Government, Commissioner or 
any other competent authority before the commencement of this Act 
shall be deemed to be a compromise entered into under this section and 
shall be valid for all purposes. 


CHAPTER XIII 
Appeals, Revision, Review, etc. 


80. Appeal in certain cases.—(1) Any person aggrieved may, within 
ninety days from the date of receipt by him of an order, appeal against 
such order where it is passed by— 


(i) the Commissioner under sub-section (4) of section 23, sub- 
section (l) of section 26, sub-section (2) of section 37, sub- 
section (2) or sub-section (3) of section 54, sub-section (1) of 
section 60 and sub-sections (1) and (2) of section 68, to the 
Government ; 


(it) the Deputy Commissioner or Assistant Commissioner, as the 
case may be, under sub-section (4) of section 23, sub-section (1) 
of section 26, sub-section (2) of section 37, sub-sections (l) and 
(2) of section 68, to the Commissioner. 

(2) Any person aggrieved by an order passed by— 

(i) the Government under sub-section (1) of section 26 or under 
clause (1) of sub-section (1) of this section may, within one year 
from the date of receipt of the order, file a suit in the District 
COIE oas 

(ii) the Commissioner under clause (it) of sal; GEN ay nay, 

= within one year from the date of —— — order, — 
suit in a Court. ng ls kian os 


— 


— 
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81. Revision.—The High Court may call for the record of any case— 


(i) which has been decided by a Court and in which no appeal 
lies thereto, or 


(it) which has been decided by the Government in an appeal under 
section 80 ; 
if such Court or the Government appears— 
(a) to have exercised a jurisdiction not vested in it or them by 
law, or 
(b) to have failed to exercise a jurisdiction so vested, or 
(0 to have acted in the exercise of its or their jurisdiction illegally 
or with material irregularity, 
the High Court may make such order in the case as it thinks fit. 
82. Power of Commissioner to call for records and pass orders.— 
(1) The Commissioner may either suo motu or on an application, call 
for and examine the record of any Deputy Commissioner or Assistant 
Commissioner, or of any trustee of a charitable or religious institution or 
endowment, other than a math or a specific endowment attached to a 
math, in respect of any proceeding under this Act, not being a proceeding 
in respect of which a suit or an appeal or application, or reicrence to a 
Court is provided by this Act to satisfy himself as to the regularity ot 
such proceeding, or the correctness, legality or propriety of any decision 
or order taken or passed therein and if it appears to the Commissioner 
that such decision or order should be modified, annulled, reversed or 
remitted for reconsideration, he may pass orders accordingly. 


(2) The Commissioner shall not pass any order prejudicial to any 
party under sub-section (1) without giving him an opportunity for making 
representation. 

(3) The Commissioner may stay the execution of any decision or 
order of the nature referred to in sub-section (1) pending the exercise 
of his powers under the said sub-section in respect thereof. 


(4) Every application to the Commissioner for the exercise of his 
powers under this section shall be preferred within ninety days from the 
date on which the order or proceeding to which the application relates 
was received by the applicant. 

83. Power of Government to call for records and pass orders.— 
(1) The Government may suo motu or on an application call for and 
examine the record of the Commissioner or Deputy Commissioner or 
Assistant Commissioner or Executive Officer or any trustee, not being the 
trustee of a math or specific endowment attached to a math, in respect 
of any proceeding not being a proceeding in respéct of which a suit or 


_ an appeal or application or reference to Court is provided by this Act, 


— themselves as to the regularity of such proceeding or the correct- 
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ness, legality or propriety of any decision or order passed therein and if, 
in any case, it appears to the Government that such decision or order 
should be modified, annulled, reversed or remitted for reconsideration, 
they may pass orders accordingly : 

Provided that the Government shall not pass any order prejudicial 
to any party unless he has had an opportunity of making his represen- 
tation. 

(2) The Government may stay the execution of any such decision 
or order pending the exercise of their powers under sub-section (1) in 
respect thereof. 

(3) No application to the Government for the exercise of their 
power under this section shall be made in respect of any matter unless 
an application had already been made in respect of the same matter to 
the Commissioner under section 82 and had been disposed of by him. 

(4) Every application to the Government for the exercise of their 
power under this section shall be made within ninety days from the date 
on which the order or proceeding to which the application relates was 
received by the applicant. 

84. Review.—The Government may either suo motu, or on an 
application from any person interested made within ninety days of the 
passing of an order under section 83, review any such order if it was 
passed by them under any mistake, whether of fact or of law, or in 
ignorance of any material fact. The provisions in the proviso to sub- 
section (1) and in sub-section (2) of section 83, shall also apply to any 
proceeding under this section. 


CHAPTER XIV 
Tirumala-Tirupathi Devasthanams 


85. Application to Act of Tirumala-Tirupathi Devasthanams.— 
(1) The provisions of this Chapter shall apply only to the Tirumala- 
Tirupathi Devasthanams. 
(2) The other provisions of this Act shall, subject to the provisions 
of this chapter, apply— 
(i) to the Tirumala-Tirupathi Devasthanams which shall be 
constituted into a single religious institution for the purpose 
of inclusion in the list published under clause (a) of section 6: 
(ii) to every specific endowment attached either to the said 
Devasthanams as a whole or to any temple or institution 
thereof, as*if all powers and functions assigned therein to a 
Deputy Commissioner or an Assistant Commissioner had been 
assigned to the Commissioner instead. 
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(3) (a) The provisions of clause (b) of sub-section (1) in so far as they 
relate to the publication in the Andhra Pradesh Gazetie, and sub-sections 
(3), (4) and (5) of section 74 shall not apply where the proposed transanc- 
tion relates to the disposal of any immovable property of the Tirumala— 
Tirupathi Devasthanams for the purpose of establishment, maintenance 
or development of Sri Venkateswara University. 

(6) Nothing in section 74 shall be deemed to prevent any arrange 
ment other than exchange, sale, mortgage, or lease in which any immo 
vable property of the Tirumala-Tirupathi Devasthanams is placed at the 
disposal of Sri Venkateswara University for the purpose of its establish- 
ment, maintenance or development. 

86. Constitution of Board of Trustees.—(1) There shall be a Board 
of Trustees constituted by the Government for the Tirumala-Tirupathi 
Devasthanams consisting of not more than eleven persons to be appointed 
by the Government of whom— 

(i) three shall be the members of the State Legislature ; 
(i?) one shall be a person belonging to the Scheduled Castes ; 

(iii) one shall be a woman : 

Provided that it shall not be obligatory to appoint— 

(a) a person to represent category (ii) where any one of the persons 
appointed under category (1) or (iii) belongs to the Scheduled 
Castes ; 

(b) a person to represent category (iii), where any one of the 
persons appointed under category (1) or (ii) is a woman. 

(2) The persons so appointed shall be persons professing Hindu 
religion. 

(3) The Board of Trustees so appointed shall, in addition to the 
powers and functions entrusted to a trustee by or under any other 
provisions of this Act, exercise such other powers and perform such other 
functions as may be prescribed. 

(4) Any person appointed as a member of the Board of Trustees 
shall hold office for a term of three years unless in the meanwhile he has 
resigned or is removed by the Government or he otherwise ceases to be 
a member of the Board of Trustees. 

(5) The Board of Trustees may, in consultation with the Commis- 
sioner and subject to such conditions and restrictions as the Commiss’oner, 
may by general or special order lay down, delegate to the Executive Officer 
such of the powers conferred on it by or under this Act, as it may 
consider necessary. 

87. Appointment of Executive Officer and other staff.—(1) The 
Government shall appoint an Executive Officer and where they consider 
= necessary, one or more Deputy Executive Officers, possessing such qualifi- 
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cations as may be prescribed, and shall have power to suspend, remove or 
dismiss any of them from office or impose any other prescribed punish- 
ment for good and sufficient reasons, after following the prescribed 
procedure. The Executive Officer and the Deputy Executive Officers 
shall be persons professing Hindu religion and shall cease to hold office 
when they cease to profess Hindu religion. 

(2) The Executive Officer may delegate any of the powers conferred 
or duties imposed on him by or under this Act to any of the Deputy 
Executive Officers appointed under sub-section (1) or to such other officer 
of the Tirumala-Tirupathi Devasthanams as the Executive Officer may 
ceem fit, subject to such restrictions and control as the Government may, 
by general or special order lay down and also subject to such limitations 
and conditions, if any, as may be specified in the order of delegation. 


88. Appointment and punishment of office-holders and servants 
of Tirumala-Tirupathi Devasthanams.—(1) The Executive Officer shall 
appoint all office-holders and servants of the Tirumala-Tirupathi Devas- 
thanams whose salary is below rupees two hundred and fifty per mensem, 
not being hereditary office-holders and servants. The Board of ‘Trustees 
shall appoint other non-hereditary office-holders and servants : 


Provided that the Executive Officer may make temporary arrange- 
ments where necessary for the carrying on of, the duties of a vacant 
hereditary office and report the matter to the Board of Trustees at its 
next meeting. 

(2) The powers of punishment conferred on a trustee and Executive 
Officer by section 32 shall be exercised by the Board of Trustees and the 
Executive Officer of the Tirumala-Tirupathi Devasthanams respectively 
in respect of office-holders and servants appointed by them under sub- 
section (1). 

(3) (a) Any person affected by an order of punishment passed under 
sub-section (2) may, within thirty days from the date of receipt of the 
order by him, prefer an appeal in the case of a person appointed by the 
Board of Trustees to the Commissioner and in the case of a person 
appointed by the Executive Officer, to the Board of Trustees. 


(b) Any office-holder or servant aggrieved by an order of the Board 
of Trustees or the Commissioner in appeal preferred under clause (a) 
may within thirty days from the date of receipt of the order, prefer a 
second appeal to the Commissioner or Government, as the case may be. 

89. Suits and other legal proceedings by or against Tirumala- 
Tirupathi Devasthanams.—(1) The Executive Officer may institute in the 
name of or defend on behalf of, the Tirumala-Tirupathi Devasthanams 
any legal proceedings in relation to such class of cases as he is specially 
authorised to do so by the Board of Trustees : Say? 

Provided that he shall place before the Board of Trustees at its next 
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meeting for information a report on the action taken by him under this 
sub-section. 

(2) In all suits and other legal proceedings by or against the Tiru 
mala-Tirupathi Devasthanams, the pleadings shall be signed and verified 
by the Executive Officer and all processes in such suits and proceedings 
shall be issued to all served on the Executive Officer. 


90. Civic administration of Tirumala Hills Area.—(1) The Govern- 
ment may, from time to time, notify in the Andhra Pradesh Gazette, the 
limits of the Tirumala Hills area for the purposes of civic administration. 


(2) (a) The Government may, by notification in the Andhra Pradesh 
Gazette, declare that any of the provisions of the Andhra Pradesh Gram 
Panchayats Act, 1964 or of the Andhra Pradesh (Andhra Area) Public 
Health Act, 1939 and the rules made thereunder shall be extended to, and 
be in force in the Tirumala Hills area as notified under sub-section (1), 
with such modifications not affecting the substance as may be necessary 
or proper for the purpose of adopting them to the Tirumala Hills area ; 
and any such notification may likewise be cancelled or modified by a 
subsequent notification. 

(b) Without prejudice to the generality of the foregoing provision—- 

(i) the Tirumala Hills area as notified under sub-section (1) shall 
be deemed to be a village for the purposes of the Andhra 
Pradesh Gram Panchayats Act, 1964 and a local area for the 
purposes of the Andhra Pradesh (Andhra Area) Public Health 
Act, 1939 ; 

(ii) all references to a gram panchayat, the sarpanch, executive 
officer or executive authority thereof in the Andhra Pradesh 
Gram Panchayats Act, 1964; and all references to a local 
authority, executive authority or executive officer in the 
Andhra Pradesh (Andhra Area) Public Health Act, 1939, shall 
subject to the provisions of sub-clauses (iii) and (iv) be cons- 
trued as references to the Executive Officer in the said Tirumala 
Hills area ; 

(iii) any appeal provided for by or under the Andhra Pradesh 
Gram Panchayats Act, 1964, from an order or decision of the 
sarpanch, executive authority or executive officer of a gram 
panchayat to the gram panchayat, shall lie instead to the 
Commissioner of Panchayati Raj ; 

(jv) any appeal provided for by or under the Andhra Pradesh 

(Andhra Area) Public Health Act, 1939- from an order or 
decision of the executive authority or executive officer of a 

- local authority to the local authority, shall lie instead to the 
- Director of Medical and Health Service. 
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(3) (a) The Government may, by notification in the Andhra Pradesh 
Gazette, authorise the Executive Officer to levy tolls, in the prescribed 
manner in respect of any road (including the ghat road leading to 
Tirumala from Tirupathi), which has been or shall hereafter, be cons- 
tructed wholly or partly from the funds of the “Tirumala-Tirupathi 
Devasthanams and situated within the Tirumala Hills area as notified 
under sub-section (1), at such rates and for such period as may be specified 
in the notification. 


(b) The Executive Officer of Tirumala-Tirupathi Devasthanams 
may— 
(i) place the collection of such tolls under the management of 
such persons as May appear to him proper ; or 


(ii) farm out such collections on such terms and conditions as he 
may think fit. 


(c) The provisions of sections 3, 4, 5, 6 and 7 of Indian Tolls Act, 
1851, in force for the time being in the State, shall apply to the collection 
of such tolls and the persons under whose management the collection 
of such tolls may be placed, as well as the persons to whom such collections 
may be farmed out and their agents and servants shall be deemed to be 
persons appointed to collect tolls within the meaning of that Act. 


91. Purposes for which Devasthanams funds may be used.—(1) The 
funds of the Tirumala-Tirupathi Devasthanams may be utilised for all 
or any of the following purposes and also for any other purposes 
permitted by any other provision of this Act— 

(7?) propagation of the religious tenets of the Tirumala-Tirupathi 
Devasthanams and the maintenance, managements and adminis- 
tration of the temples and the endowments and the properties 
of the Tirumala-Tirupathi Devasthanams including the 
educational and other institutions specified in the First Sche- 
dule and the endowment and properties thereof : 

Provided that the Government may, on a resolution passed by both 
Houses of the State Leg‘slature by notification in the Andhra 
Pradesh Gazette, alter, add to, omit any of the items in the said 
Schedule ; 

(ii) establishment and maintenance of hospitals and dispensaries 
for the relief of the pilgrims and worshippers visiting the 
temples; | 

(iii) constructions and maintenance of choultries and rest-houses 
for the use and accommodation of the pilgrims ; 

(iv) provision of water-supply and other sanitary arrangements to 
the pilgrims and worshippers; * 

(v) establishment and maintenance of a Garey tenn and | a véterinary - 


Fi i 
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hospital for the animals of the Tirumala-Tirupathi Devastha 
namis ; 

(vi) acquisition of any land or other immovable property for the 
purpose of the Tirumala-Tirupathi Devasthanams, if such 
acquisition is authorised by the Government ; 


(vit) construction and maintenance of roads and communications 
and the lighting thereof for the convenience of the pilgrims 
and worshippers ; 

(viii) training of archakas to perform the religious worship and cere- 
monies in the Tirumala-Triupathi Devasthanams, and the 
training of adhyapakas and vedapayantkas ; 


(tx) promoting the study of Indian languages including Sanskrit ; 
(x) any work or undertaking for purpose of the Tirumala-Tirupathi 
Devasthanams, authorised by the Government; and 


(xt) any other religious, charitable, social or educational purposes 
connected with or incidental to the Tirumala-Tirupathi Devas- 
thanams, authorised by the Government. 


(2) The Tirumala-Tirupathi Devasthanams shall, every year, out of 
its funds set apart a sum of not less than rupees two and a half lakhs 
towards the maintenance of Sri Venkateswara University. 


(3) (a) It shall be lawful for the Tirumala-Tirupathi Devasthanams 
to establish an institution to be called the “Hindu Dharma Prathish- 
thanam”’, to make a foundation grant of such sum as the said devastha- 
nams may think fit for the said purpose and to set apart every year out 
of its funds, a sum of not less than rupees one lakh for the maintenance 
of the said “Hindu Dharma Prathishthanam”. 


(6) The objects of the said Hindu Dharma Prathishthanam shall 
include— 


() promotion and propagation of the Hindu Dharma and the 
training of dharmacharyas, dharmapracharaks and such other 
personnel as may be required therefor ; 


(ti) preparation, publication and dissemination of literature rela- 
ting to the Hindu Dharma; 
(iit) the establishment and maintenance of institutions for impart- 
ing instructions in the Hindu Dharma ; and 
(tv) any other purpose connected with or incidental to the aforesaid 
objects. 
(c) Subject to such rules as may be made by me Government in this 
behalf the Board of Trustees of the Tirumala-Tirupathi Devasthanams 


= may make regulations for the purpose of carrying out the provisions 
= =< — in this sub-section. 
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CHAPTER XV 


Miscellaneous 


92. Power of Commissioner to transfer proceedings ete.—(l) The 
Commissioner shall have power at any stage to transfer any proceeding 
pending before a Deputy or an Assistant Commissioner either to his own 
file, or to another Deputy Commissioner or Assistant Commissioner, as 
the case may be, for disposal. 

(2) Any person aggrieved by an order passed by the Commissioner 
under sub-section (1) may appeal to the Government who may pass such 
orders thereon as they may deem fit. 

93. Duty of Trustees, etc., to hand over charge to successor and 
procedure for recovery of possession of institution, etc., in case of de- 
fault.—(1) Where a person who— 

(a) is a hereditary trustee of a charitable or religious institution 
or endowment ; or l 

(b) is appointed as trustee, Executive Officer, office-holder or 
servant of such institution or endowment; or 

(¢) is appointed to discharge the functions of a trustee of such 
institution or endowment in accordance with the provisions of 
this Act, in any scheme, framed by the Board appointed under 
section 10 of the Madras Hindu Religious Endowments Act, 1926, 
before the 30th September, 1951— 


ceases to be such hereditary trustee, trustee, Executive Officer, office-holder 
or servant or ceases to discharge the functions of the trustee (hereinafter 
referred to as the “‘ex-office-holder’’), on account of the expiry of his term 
of office or by reason of his suspension, removal or dismissal from office, 
it shall be the duty of such ex-office-holder, to hand over charge of his 
‘office and deliver possession of the records, accounts, properties of the 
institution or endowment including cash to the person who succeeds him 
or is appointed in his place (hereinafter called the successor”) within 
seven days from the date of service in the prescribed manner of the order 
directing him to hand over charge of the office to his successor and if 
he fails to do so without sufficient cause, he shall be punishable with fine 
which may extend to one thousand rupees. 


(2) (@) Where the successor is resisted in or prevented from, obtain- 
ing the possession of the records, accounts or properties of the institution 
or endowment by such ex-office-holder or by any person claiming or 
deriving title from him or by any person who is otherwise not entitled 
to be in such possession, any Magistrate of the First Class having juris- 
diction shall, on an application made by the successor or the Executive 
Officer, by an order after notice to the ex-office-holder direct delivery of 
the possession of such records, accounts and properties of the institution 
or endowment, to the successor within the time specified in such order, 


M : HLRCT—66 
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(b) Every application made under clause (a) shall be accompanied by 
a certified copy of the order of appointment of the successor along with a 
certificate issued by the Commissioner in such form and after following 
such procedure as may be prescribed stating that the records, accounts 
and properties specified therein belong to the institution or endowment. 

(3) Where the ex-office-holder fails to deliver possession of the records, 
accounts or properties within the time specified in the order of the 
Magistrate under sub-section (2), he shall be punishable with imprisonment 
which may extend to six months or with fine which may extend to two 
thousand rupees or with both; and the Magistrate shall cause the posses 
sion of the records, accounts or properties to be delivered to the successor, 
taking such police assistance as may be necessary. 


(4) The order of appointment of the successor and the certificate 
referred to in clause (b) of sub-section (2) shall not be called in question 
in the proceedings before the Magistrate under this section. 


(5) Nothing in this section shall bar the institution of a suit in a 
competent Court by any person aggrieved by an order under this section 
for establishing his title to the properties specified in the certificate referred 
to in sub-section (2). 


94. Trustees not to lend or borrow moneys without sanction.— 
A trustee or an Executive Officer or other person who is in charge of the 
administration of charitable or religious institution or endowment, shall 
not lend or borrow moneys on behalf of the charitable or religious 
institution or endowment, except with the sanction of such authority, and 
subject to such conditions as may be prescribed. 


95. Dissolution of the Board of Trustees.—(1) Where at any time 

it appears to the Government that any Board. of Trustees has failed to 

— perform its functions or has exceeded or abused any of the powers conferred . 

upon it by or under this Act resulting in material loss or loss of prestige 

to the institution or endowment, the Government may communicate the 

particulars thereof to the Board of Trustees and if the Board of Trustees 

fails to remedy such defect, excess, or abuse or to give a satisfactory 

explanation therefor within such time as the Government may fix in this 
behalf, the Government may dissolve the Board of Trustees. 


(2) Nothing in sub-section (1) shall affect the right of anv hereditary 
trustee in any such Board of Trustees to continue as a trustee. 


96. Cost of proceedings ete.—(1) The cost, charges and expenses of, 
and incidental to any suit, appeal or application to a Court under this 
Act shall be in the discretion of the Court which may, subject to the 
provisions. of section 61, direct the whole or any part of such costs, 
— — and expenses to be met from the property or income of the charit- 
able on r religious | institution or endowment concerned or to be borne and 
such “manner and by such person as it thinks fit. 
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(2) The costs, charges and expenses of and incidental to, any appeal, 
application or other proceeding before the Government, Commissioner, 
Deputy Commissioner or an Assistant Commissoner, as the case may 
be, shall be in their discretion, and they shall have power to determine 
by whom or out of what funds and to what extent such costs, charges and 
expenses are to be paid; and the order passed in this regard may be 
transferred to the Revenue Divisional Officer for recovery of such amounts 
as arrears of land revenue. 


97. Appointment of specified authority by Government in certain 
cases.—Where the Board of Trustees has ceased to function after the 
expiration of its term or where the Board of Trustees has been dissolved 
under section 95, the Government may, for reasons to be recorded, 
appoint a specified authority and cause any or all of the powers and 
functions of the Board of Trustees to be exercised and performed by such 
specified authority for such period not exceeding one year as they may 
think fit. 


98. Public officers to furnish copies of or extracts from certain 
documents.—Notwithstanding anything in any law. the Commissioner, 
Deputy Commissioner or Assistant Commissioncr shall have power to 
require any person having custody of any record, register, report or other 
document relating to a charitable or religious institution or endowment 
or any movable or immovable property of such institution or endowment, 
to furnish copies of, or extracts from, any such document and every such 
person shall, on such requisition, furnish them. 


99. Power to enter and inspect.—The Commissioner, a Deputy Com- 
missioner or an Assistant Commissioner shall, subject to such conditions 
and restrictions as may be prescribed, be entitled to enter at any time 
between 9 a.m. and 6 p.m. any premises of the institution or endowment 
-and to inspect in any public office any record, register or other document 
or any movable or immovable property relating to a charitable or religious 
institution or endowment. ; 


100. Bequest under will for benefit of charitable or religious institu- 
tion or endowment.—(1) Where under any will. a bequest has been made 
in favour of a charitable or religious institution or endowment, where 
such bequest itself creates such institution or endowment it shall be the 
duty of the executor under the will to forward a copy thereof to the 
Assistant Commissioner within whose jurisdiction such will was or is - 
required to be, registered. 

(2) No probate of any such will or letters of administration with such 
will annexed shall be granted by any court unless it is satisfied that a 
copy of such will has bten forwarded to the Assistant Commissioner as 
provided by sub-section (1). á 

101. Court-fees to be paid as speid in the Third Schedule.— 
Without prejudice to the provisions of the Andhra Pradesh Court Fees and — 
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Suits Valuation Act, 1956, the proper fees chargeable in respect of the 
documents described in columns (1) and (2) of the Third Schedule shall 
be the fees indicated in column (3) thereof. 

102. Savings.—Nothing in this Act shall— 

(a) save as otherwise expressly provided in this Act or the rules 
made thereunder, affect any honour, emolument or perquisitc 
to which any person is entitled by custom or otherwise in any 
charitable or religious institution or endowment, or its establish- 
ed usage in regard to any other matter, or 

(6) authorise any interference with the religious or spiritual 
functions of the head of a math including those relating to 
the imparting of religious instruction or the rendering ot 
spiritual service. 

103. Property of charitable or religious institution or endowment 
‘not to vest under the law of limitation after commencement of this Act.— 
Nothing in any law of limitation for the time being in force shall be 
deemed to vest in any person the property or funds of any charitable or 
religious institution or endowment which had not vested in such person 
or his predecessor in title before 30th September, 1951, in the Andhra 
Area of the State and on the date of commencement of this Act in the 
remaining areas of this State. 

104. Procedure and powers at inquiries under this Act.—{1) Where 
a Commissioner or a Deputy Commissioner or Assistant Commissioner 
makes an inquiry or hears an appeal under this Act, the inquiry shall be 
made and the appeal shall be heard as nearly as may be, in accordance 
with the procedure applicable under the Code of Civil Procedure, 1908, 
to the trial of suits or the hearing of appeals as the case may be. 

(2) The provisions of the Indian Evidence Act, 1872 and the Indian ` 
Oaths Act, 1873, shall, so far as may be, apply to such inquiries and 
appeals. 

(3) The Commissioner or a Deputy Commissioner or Assistant Com- 
missioner, holding such an inquiry or hearing such an appeal shall be 
deemed to be a person acting judicially within the meaning of the 
Judicial Officers’ Protection Act, 1850. 


105. Notification orders, etc., under the Act not to be questioned 
in courts of laws.—Save as otherwise expressly provided in this Act, no 
notification or certificate issued, order passed, decision made, proceedings 
or action taken, or other things done under the provisions of this Act by 
the Government, the Commissioner, a Deputy Commissioner or an Assistant 
Commissioner shall be liable to be questioned in any court of law. 


106. Constitution of a Religious Advisory Council for the State.— 


a D The Government may, by notification in the Andhra Pradesh Gazette. 
can t tute a Religious Advisory Council for the State, consisting of persons- 





A 
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possessing special knowledge of Agama Sastras to advise on matters which 
may be referred to it, from time to time by the Government, regarding 
religious practices, rituals, renovation and the like in respect of religious 
institutions or endowments. 

(2) ‘The composition of the Council, the term of office of the members 
of the Council and other matters relating to the functions of the Council 
shall be such as may be prescribed. 

107. Power to make rules.—(1) The Government may, after previous 
publication and, by notification in the Andhra Pradesh Gazette, make 
rules for carrying out all or any of the purposes of this Act. 

(2) Every rule made under this section shall, immediately after it 
is made, be laid before each House of the State Legislature if it is in 
session and if it is not in session, in the session immediately following 
for a total period of fourteen days which may be comprised in one session 
or in two successive sessions, and if, before the expiration’ of the session 
in which it is so laid or the session immediately following, both Houses 
agree in making any modification in the rule or in the annulment of the 
rule, the rule shall, thereafter have effect only in such modified form or 
stand annulled. as the case may be ; so however that any such modification 
or annulment shall be without prejudice to the validity of anything 
previously done under that rule. 


108. Exemption.—The Government may, by notification in the 
Andhra Pradesh Gazette, exempt any charitable or religious institution or 
endowment from the operation of any of the provisions of this Act or any 
of the rules made thereunder, and may likewise vary or cancel such 
exemption. 

109. Repeals and savings.—(1) The Andhra Pradesh (Andhra Area) 
Hindu Religious and Charitable Endowments Act, 1951 and the Andhra 
Pradesh (Telangana Area) Wakf Regulation, 1349 Fasli, are hereby repealed. 

(2) Notwithstanding such repeal— 

(a) all rules made, notifications or certificates issued, orders passed, 
decisions made, proceedings taken, and other things done by 
any authority or officer under the repealed Act or Regulation, 
as the case may be, shall in so far as they are not inconsistent 
with this Act, be deemed to have been made, issued, passec. 
taken or done by the appropriate authority or officer under the 
corresponding provisions of this Aat and shall have effect 
accordingly until they are modified, cancelled or superseded 


(b) all powers conferred and all duties imposed by any scheme in 
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religious imstitution or endowment shall be exercised and dis- 
charged by the Commissioner, Deputy Commissioner or the 
Assistant Commissioner, as the case may be, in accordance with 
the provisions of this Act ; 

(c) all proceedings pending before the Government, any officer or 
authority or a trustee under the provisions of the Repealed 
Act or Regulation at the commencement of this Act may, in 
so far as they are not inconsistent with the provisions of this Act, 
be continued by the appropriate authority under this Act; 

(d) any remedy by way of right of application, suit, or appeal 
which is provided by this Act, shall be available in respect of 
proceedings under the Repealed Act or Regulation, pending 
at the commencement of this Act as if the proceedings in respect 
of which the remedy is sought had been instituted under this 


Act. — 


(3) The mention of particular matters in this section shall not be held 
to prejudice or affect the general application of sections 8 and 18 of the 
Andhra Pradesh General Clauses Act, 1891, with regard to the eftect of 
repeals. 

1i0. Certain enactments to cease to apply to charitable and reli- 

` gious institutions.—The enactments mentioned below shall cease to apply 
to charitable institutions and Hindu religious institutions and the endow- 
ments thereof to which this Act applies; and section 8 of the Andhra 
Pradesh General Clauses Act, 1891, shall apply upon such cessor as if 
these enactments had been repealed by an Andhra Pradesh Act :— 

(a) The Andhra Pradesh (Andhra Area) Endowments and Escheats 

Regulation, 1817 ; 

(b) The Religious Endowments Act, 1863 ; 

(c) The Charitable Endowments Act, 1890; 

(4) The Charitable anc Religious Trusts Act, 1920; and 

(€) Sections 92 and 93 of the Code of Civil Procedure, 1908. 

111. Trustees, etc., to be public servants.—The trustee or any 
member of the Board of Trustees, the Executive Officer or any office- 
holder or servant of a charitable or religious institution or endowment, 

shall be deemed to be a public servant within the meaning of section 21 
of the Indian Penal Code. 

= A gi 112. Validation. —(1) Notwithstanding any law, custom or usage, a 

= charitable or religious endowment including an endowment created for 

uc “sie as dharma, dharmadaya, punyakarya pr punyadana shall not 

de — "be void, only on the ground that the objects for which it 

A — — or ie for the Kenaa of whom or which 
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(2) A charitable or religious endowment created tor purposes some 
of which are charitable or religious and some are not shall not be deemed 
to be void in regard to the charitable or religious purpose, only on the 
ground that it is void in respect of the purposes which are not charitable 
or religious. 

(3) Any disposition of property for a charitable or rcligious purpose 
shall not be deemed to be void as a charitable or religious endowment, 
only on the ground that no obligation is annexed to such disposition 
requiring the person in whose favour it is made to hold it for the benefit 
of a charitable or religious object. 

(4) Notwithstanding anything in any judgment, decree or order of 
any Court, no action taken Or purporting to have been taken and no 
order passed or purporting to have been passed by the Commissioner or 
by an Assistant Commissioner under the powers delegated to him by the 
Commissioner, under the Andhra Pradesh (AnGhra Area) Hindu Religious 
and Charitable Endowments, Act, 1951, before the commencement of this 
Act, shall be deemed to be imvalid or ever to have been invalid, merely 
by reason of the fact that the said delegation was not validly made, and 
every such action taken or order passed shall be deemed always to have 
been validly taken or passed in accordance with law. 


113. Powers to remove diiliculties—(1) If any difficulty arises in 
giving effect to the provisions of this Act in their application to the 
territories specified in sub-section (1) of section 3 of the States Reorganisa- 
tion Act, 1956, in consequence of transition to the said provisions froin 
the corresponding provisions of the Andhra Pradesh (Telangana Area) 
Wakf Regulation, 1349 Fasli in force therein immediately before the 
commencement of this Act, the Government may, by order in the Andhra 
Pradesh Gazette, make such adaptations or modifications of this Act not 
affecting the substance or make such provisions as appear to them to be 
necessary or expedient for removing the difficulty : 


Provided that the power conferred by this sub-section shall not be 
exercisable after the expiration of five years from the commencement of 
this Act. 

(2) If any difficulty arises in giving effect to the provisions of this Act 
in cases other than those mentioned in sub-section (1), the Government 
may, by order in the Andhra Pradesh Gazette, make such provisions, not 
inconsistent with the purposes or provisions of this Act, as appear to them 
to be mecesary or expedient for removing the difficulty. 


FIRST SCHEDULE 
[ See section 2(27\] 
A. LIST OF TIRUMALA-TIRUPATHI DEVASTHANAMS : 


I. The temple of Sri Venkateswaraswami on un fae ee Hills with ~ the 
sub-temples of— 
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(1) Sri Varahaswami. 
(2) Sri Bhashyakarula Vari Temple No 1. 
(3) Sri Bedi Hanumantharayaswami. 
(4) Sri Kshetrapalaka. 
(5) Sri Dova Bashyakarlu. 
(6) Sri Anjaneyaswami (in front of Sri Varahaswami). 
Il. The temple of Sri Govindarajuswami 
temples of— 
“ (1) Sri Saley Nancharamma. 
(2) Sri Choodikodutta Nancharamma. 
(3) Sri Modal Alwar. 
(4) Sri Chakrath Alwar. 
(5) Sri Madhurakavi Alwar. 
(6) Sri Anjaneyaswami (Near Dhwajastambham). 
(7) Sri Anjaneyaswami (Near Pedda Bugga). 
(8) Sri Manavala Mahamuni. 
(9) Sri Nammalwar. 
(10) Sri Vadanta Desikulu. 
(11) Sri Woolu Alwar. 
(12) Sri Tirumala Nambi. 
(13) Sri Bhashyakarlu No. II. 
-aÐ Sri Tirumangai Alwar. 
ox (15) Sri Kurath Alwar. 
(16) Sri Sanjeevaroyaswami. 


at Tirupathi with the sub- 


The temple of Sri Kothandaramaswami at Tirupathi. 
* d . The temple of Sri Kapileswaraswami at Tirupathi. 
= Pepe V. Sri Padmavathi’s temple at Tiruchanur with sub-temples of— 
~~ ENI Sri Krishnaswami. 
2 Sri Suryanarayanaswami. 
{gets 0) Sri Sundararajaswami. 


— Sw ale Sri Kalyana Venkateswaraswamy temple at Narayanavaram with the 
> É itas — sah banana aee of: * 


ON 








yam ee at Mangapuram. 
wamy temple at Nagalapuram. 
r min — to fas of the above temples and not 
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Venkateswara Upper Primary School, Tirumala. 
Venkateswara Balamandir Elementary School, Tirupathi. 
Venkateswara Nadaswaram School, Tirumala. 
Venkateswara Training Centre for Sculpture, Tirupathi. 
Venkateswara College, New Delhi. 

Vedanta Vardhini Sanskrit College, Hyderabad. 
Venkateswara Public School at Horsley Hills. 
Govindarajaswamy Arts College for Men, Tirupathi. 
Padmavathi Girls High School, Tirupathi. 


(9) Sri 
(10) Sn 
(11) Sri 
(12) Sri 
(13) Sri 
(14) Sri 
(15) Sri 
(16) Sri 
(17) Sri 

C. LIST OF OTHER INSTITUTIONS : 

(1) Sri 


Venkateswara Home for the disabled and physically handi- 


capped, Tirupathi. 


(2) Sri Venkateswara Balamandir, Tirupathi. 


SECOND SCHEDULE 


(See section 37) 





Income of the institution 


Scale of remuneration to 


Expenditure on 








as calculated under sec- Archakas dittam borne 
tion 59 by 
(1) (2) (3) 
Not exceeding Rs. 600 The whole of the income Archakas 
Exceeding Rs. 600 but not Subject to a minimum of Do 
exceeding Rs. 2,000 Rs. 600, 75% of the 
income. 
Exceeding Rs. 2,000 but Subject to a minimum of Do 
not exceeding Rs. 5,000 Rs. 1,500, 60% of the 
income. 
Exceeding Rs. 5,000 but Subject to a minimum cf Trustee 
not exceeding Rs. 10,000 Rs. 1,800, 25% of the 
income. . 
Exceeding Rs. 10,000 but Subject to a minimum of Do 
not exceeding Rs. 50,000 Rs. 2,500, 15% of the 
income or an amount 
which is equal to the 
remuneration of Rs. 120 
per mensem for cach 
archaka family, which- 
ever is less. 
Exceeding Rs. 50,000 Subject to a minimum of Trustee 
but not exceeding Rs. 7,500, 10% of the 
Rs. 1,00,000 income or an amount 
me equal to the remunera- = 
tion of Rs. 150 per —* 
f f 


mensem for each areka- 


ka —— eae — 
is less. — S920 


a 


x 
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(1) (2) 6) 


Exceeding Rs. 1,00,000 To be decided by the Do 

Commissioner so as to 
ensure reasonable re- 
muneration to each 
archaka family having 
due regard to the finan- 
cial position of the 
institution. 








Explanation—For the purposes of this Schedule, “archaka family” 
means the family which is entitled to a share in archakatwam service in 
the religious institution or endowment according to the original grant, 
muntakhab scheme, decree or any other record of rights pertaining to the 
founding of such institution or endowment and which is rendering the 
archakatwam service in accordance with the rules made in this behalf. 


THIRD SCHEDULE 
(See section 101) 
Court Fee Payable for Documents 


aaa 
Section Description of Document Proper fee 
m rupees 


a) D 6) 


l. APPLICATION TO ASSISTANT COMMISSIONER 
38 (1) Application for registration of an institu- 
tion or endowment 5 
2. APPEALS 
(a) To Government 


32 Gya) Appeal from an order of Commissioner or 

Joint Commissioner 20 
32 (4X (Ù) Appeal from an order of the Commissioner 20 
32 (5) Appeal from an order of the Commissioner 

or Joint Commissioner 20 
33 (2) Appeal from an order of the Commissioner 

or Joint Commissioner 20 
50 (4) Appeal from an order of the Commissioner 20 
74 (5) Appeal from an order of the Commissioner 20 
92 (2) Appeal from an order of the Commissioner 20 

(6) To the Commissioner 

32 (ya) Appeal from an order of trustee~ 20 
32 (4b) Appeal from an order of trustee 20 
co i Appeal from an order of the D 4 
oe ee missioner Or Assistalit Ba a ne — 20 
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APPENDIK 15 


U. P. HINDU PUBLIC RELIGIOUS INSTITUTIONS 
(PREVENTION OF DISSIPATION OF PROPERTIES) 
ACT, 1962 


[U. P- Acr XXII oF 1962] 





An Act to provide for prevention of dissipation and regulation of 
transfer of the properties of Hindu Public Religious Institutions in 
Uttar Pradesh 


Whereas it is expedient to provide for prevention of dissipation and 
regulation of transfer of the properties of Hindu Public Religious 
Institutions in Uttar Pradesh ; 

It is hereby enacted in the Thirteenth Year of the Republic of India 
as follows : 


CHAPTER I 
Preliminary 


1. Short title, extent and duration.—(1) This Act may be called the 
Uttar Pradesh Hindu Public Religious Institutions (Prevention of Dissipa- 
Lion), Of. Properties) {:*..* .*..*,J* Act, 1962. 


(2) It extends to the whole of Uttar Pradesh. 


(3) es = = lbs 

2. Application of the Act.—Subject to the provisions hereinafter 
contained this Act applies to all Hindu public religious institutions 
having a gross annual income of Rs. 1,200 and above or the total value 
of whose property is Rs. 50,000 or more : 


Provided that the State Government may, on being satisfied in respect 
oi any Hindu public religious institution having a gross annual income 
below Rs. 1,200 or the total value of whose property is less than Rs. 50,000 
that its properties are being dissipated, by notification in the official 
Gazette declare that the provisions of this Act shall mutatis mutandis 
apply to that institution and thereupon those provisions shall apply to 
that institution in the same manner as they apply to the institutions 
having income of Rs. 1,200 and above or to such institutions the total 
value of whose property is Rs. 50,000 or more. 


* Omitted by U. P. Act 55 of 1976. 
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3. Definitions.—In this Act unless there is anything repugnant in the 
subject or context— 

(a) “dissipation” means any expenditure which is not in accord- 
ance with the aims, traditions or income of the Hindu public 
religious institution concerned ; 

(b) “Commissioner”, “Assistant Commissioner’ and “Investigation 
Officer” respectively mean a Commissioner, an Assistant Com- 
missioner and an Investigation Officer appointed under sec- 


tion 4; 
(c) “prescribed” means prescribed by rules made under this Act, 
(d) “trustee” means any person or body by whatever designation 


known, in whom or in which the administration of a religious 

institution is vested, and includes any person or body who or 

which is liable as if such person or body were al trustee ; 
(e) “Math” means a math as understood under Hindu law ; 


Explanation.—Where the headquarters of a math are outside Uttar 
Pradesh but the math has properties situated within Uttar 
Pradesh, provisions of this Act shall apply so as to affect only 
the properties of the math situated in Uttar Pradesh ; 

(f) “temple” means a place, by whatever designation known, used 
as a place of public religious worship, and dedicated to, or for 
the benefit of, or used as of right by, the Hindu community or 
any section thereof as a place of public religious worship; and 


“State Government” means the Government of Uttar Pradesh ; 


(hk) “Hindu” means persons who are Hindus by religion in any 
of its forms or developments, including Virashaivas, Lingayats 
and followers of the Brahma, Prarthana or Arya Samaj and 
includes the Buddhists, Jains and Sikhs; and 

(i) “Hindu Public religious institution” means a math or temple 
established or to be established in future with a religious object 
for a public purpose and includes all property movable or 
immovable belonging to, or given or endowed for the main- 
tenance or improvement of, or additions to, or worship in, a 
math or temple, or for the perfomance of any service or charity 
connected therewith and also includes the idols installed in the 
math or temple, clothes, ornaments, and things for decoration, 
etc., but does not include such private religious maths or 
temples in which the public are not interested. 


CHAPTER II Fe y 
* Administrative machinery * 


4. Appointment of Commissioner. Assistant Commissioners and — 


f 
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Investigation Officers—(1) The State Government may, for the purpose of 
this Act, appoint— 

(a) Commissioners, 

(b) Assistant Commissioners, and 

(c) Investigation Officers, 
and specify the area within which they shall exercise jurisdiction under 
this Act. 

(2) The State Government may delegate to a Commissioner the power 
to appoint Investigation Officers. 

(3) A Commissioner may delegate all or any of his powers under 
section 8 to any Assistant Commissioner. 

(4) A Commissioner, Assistant Commissioner and Investigation 
Officer shall be deemed and be a public servant within the meaning of 
section 2] of the Indian Penal Code. 

(5) A Commissioner, an Assistant Commissioner and an Investiga- 
tion Officer shall for the purposes of this Act have the same powers as 
are vested in a Civil Court under the Code of Civil Procedure, 1908. in 
respect of the following matters, namely— 


(a) enforcing the attendance of any person and examining him 
on oath or affirmation and making local inspections ; 


(b) compelling the production of documents ; 


(ð issuing commissions for the examination of the witnesses and 
accounts and local investigation. 


5. Only Hindus to be Commissioners etc.—A Commissioner, an 
Assistant Commissioner and an Investigation Officer shall be appointed 
out of persons professing the Hindu religion. 


CHAPTER III 
Prevention of Dissipation of Properties 


6. Survey of religious institutions—(1) The State Government 
or the Commissioner may, where it or he apprehends within its or his 
jurisdiction that the property of any Hindu public religious institution 
appearing to it or him to have a gross annual income of Rs. 1,200 or 
above or property having total value of Rs. 50,000 or above, is likely to 
be dissipated, direct the Investigation Officer to make a survey as provided 
therein of such Hindu public religious institution. 


(2) The Investigation Officer shall, as soon as may be after having 
completed the survey, prepare and submit to a Commissioner a statement 
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(a) the names of the present trustees and the manager and the parti- 
culars regarding succession or appointment to the offices of the 
trustee and the manager; 

(6) the details of the immovable property and movable property 
including cash, stocks, jewels, gold, silver and precious stones, 
etc., of or under the dominion of the institution with their 
estimated value ; 

(c) the gross annual income of the institution ascertained in 
accordance with the instructions of the State Government in 
this behalf ; 

(d) any other particulars as may be prescribed. 

(3) The ascertainment of gross annual income under clause (c) of 
sub-section (2) shall be made after giving reasonable opportunity of 
hearing to the trustees and managers of the institution, but, subject to 
the provisions of sub-section (4), any finding arrived at by the Investigation 
Officer shall be final for the purposes of this Act. 

(4) Any person aggrieved with the findings of the Investigation 
Officer under sub-section (3) may, within the period prescribed, appeal 
to the Commissioner. 

(5) Where from the statement prepared by the Investigation Officer 
or the decision of the Commissioner, it is found that the gross annual 
income of the institution is below Rs. 1,200 or the total value of its pro- 
perty is less than Rs. 50,000 but the State Government is satisfied that 
the property of the institution is being dissipated, it may, by notification 
in the Gazette declare that the provisions of this Act shall apply to that 
institution and thereupon those provisions shall apply to it in the same 
manner as to any Hindu public religious institution, referred to in 
-section 2. 

; 7. Previous approval necessary for transfer of property.—(1) 
Notwithstanding anything in any other law for the time being in force, 
no transfer of property belonging to a Hindu Public Religious Institution 
shall be valid unless prior written sanction of the Commissioner or, where 
the value of the property sought to be transferred, does not exceed rupees 
two hundred and fifty, of the Assistant Commissioner, having jurisdiction 
over the institution on the ground of the transfer being necessary or 
beneficial to the institution, has been obtained. ' 

Explanation.—For the purposes of this section transfer does not include 
the customary use or distribution of any movables as Bhog, Prasad and 
the like. 3 

(2) Any person aggrieved by an order of a Commissioner or an 
Assistant Commissioner may, within thirty days from the date thereof, 
appeal against that order to the District Judge within whose jurisdiction 
the head-quarter of the Hindu public religious institution or the pro- 
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perty concerned lies and the order passed by the District Judge in the 
appeal shall be final. 


8. General powers of the Commissioner.—A Commissioner shall 
in respect of any Hindu public religious institution within the area of the 
jurisdiction and in respect of which proceedings under section 6 have been 
directed have the following powers : 


(a) subject to any customary restrictions of the institution in 
regard to the time, place and mode of entry, to enter the 
premises of any institution or any place of worship connected 
therewith ; 

(b) to inspect all property belonging to, and all records and docu 
ments relating to, the institution ; 

(c) to call for any reports, statements, accounts or other infor- 
mation relating to the funds, property or income of the institu- 
tion at such time and in such forms as he may direct ; 

(d) to direct the deposit of surplus funds in the hands of trustees 
or manager in any recognized bank or security; if within the 
specified period, the said direction is not complied with, to 
appoint a receiver to comply with the direction ; 

(€) to take measures for the protection of property of or under the 
dominion of the institution including arrangement for the 
safe custody of jewels and other valuables thereof but not so as 
to deprive the trustees of the right of administration; and 


(f) to take measures for the recovery of any property lost to the 
institution : 

Provided that before passing a final order under clauses (d), (e) or (f) 

the Commissioner shall allow the person concerned a reasonable oppor- 
tunity of being heard. 


9. Penalty for refusal by trustees, etc., to comply with the provisions 
of the Act.—(1) If any trustee,*manager, officer, servant, agent or other 
person having concern with the administration of the Hindu public 
religious institution— 

(a) refuses, neglects or fails to comply with the provisions of this 
Act or the orders and directions issued thereunder or obstructs 
any proceedings taken under the Act; or 


(b) refuses, neglects or fails to furnish any reports, statements, 
accounts or other information called for under this Act; 


such trustee, manager, officer, servant, agent or other person shall be liable 
to prosecution and on conviction shall be punished with simple imprison- 
ment up to one month or fine which may extend*to Rs. 500 or both. 


= 10. Public officers to furnish copies of or extracts from documents 
free of charge.—All public officers having custody of any record, register, 





ENT OF 
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report or other document relating to a Hindu public religious institution 
or any movable or immovable property thereof shall furnish free of charge 
such copies of or extracts from the same as may be required by a Com- 
missioner or Assistant Commissioner or an Investigation Officer. 

11. Protection of action taken under this Act.—(1) No officer or 
servant of the State Government shall be liable in any civil or criminal 
proceedings in respect of any Act done or purporting to be done under 
this Act or under any rules made thereunder, if the act was done in good 
faith and in the course of execution of the duties or the discharge of 
functions, imposed by or under this Act. 


(2) No suit or other legal proceedings shall lie against the State 
Government for any damage caused or likely to be caused or any injury 
suffered or likely to be suffered by virtue of any provisions of this Act 
or by anything in good faith done or intended to be done in pursuance 
of this Act or any rules made thereunder. 


12. Appeal to law court against orders etc.—Save as otherwise 
provided in this Act, an appeal against a notification issued, or order 
passed, decision made, proceeding taken, or other thing done under the 
provisions of this Act by a Commissioner, or an Assistant Commissioner 
or an Investigation Officer, shall lie to the District Judge within thirty 
days from the date of such notification, order, decision, proceeding or 
other thing. 

13. Power to give direction.—The State Government may, from time 
to time, give such general or particular directions in writing to a Commis- 
sioner on matters of policy which it considers proper under this Act and 
the Commissioner shall follow them in the discharge of his duties. 

14. Saving.—Nothing contained in this Act shall apply to any Hindu 
public religious institution to which the United Provinces. Shri Badri Nath 


“Temple Act, 1939, is applicable. 


15. Rules.—(1) The State Government may make rules for the pur- 
pose of carrying into effect the provisions of this Act. 
(2) Without prejudice to the generality of the foregoing powers, such 


rules may provide for— 
(©) the matters relating to the conduct of survey under section 6; 


(ii) the procedure to be followed for seeking sanction for the 
proposed transfer of property under section 7 ; 


(iii) the procedure according to which the powers specified in 
section 8, shall be exercised by the Commissioner ; 


(iv) the form of the statements, returns, registers and other forms, 
required to be maintained by or under this Act and the 
manner in which they shall be maintained ; 

(v) the inspection of documents and the fees to be levied for their 


inspection ; = 


M: HLRCT—67 
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(wi) the fees to be levied for the issue of certificates, processes and 
notices ; 

= (wii) the grant of certified copies and fees to be levied therefor ; 
(vit) the budget, returns, accounts or other information to be 
= submitted by the trustees or other persons concerned with the 
l administration of a Hindu Public Religious Institution ; 
_ (in) the procedure for appeal to the Commissioner. 

16. Rules to be laid before Houses of Legislature—AlIl rules made 


e 


J5 
fy 


“under this Act shall, as soon as may be after they are made, be laid before 


each house of the State Legislature while it is in session, for a total period 
of fourteen days extending in its one session or more than one successive 
sessions and shall, unless some later date is appointed, take effect from 


"the date of their publication in the official Gazette, subject to such modi- 
fications or annulments as the two Houses of the Legislature may agree 


to make ; so however that any such modification or annulments shall be 
without prejudice to the validity of anything previously done thereunder. 








APPENDIX 16 


UTTAR PRADESH HINDU PUBLIC RELIGIOUS 
INSTITUTIONS (PREVENTION OF DISSIPATION OF 
PROPFRTIES) RULES, 1966 





l. Titlhe—These rules may be called U. P. Hindu Public Religious 
Institutions (Prevention of Dissipation of Properties) Rules, 1966. 
2. Definition.—In these rules, unless there is anything repugnant 
in the subject or context : 
(a) ‘Act’ means the U. P. Hindu Public Religious Institution (Pre- 
vention of Dissipation of Properties) Act, -1962, as amended 
from time to time. 





(b) ‘Rule’ means any rule of these rules. 
(c) ‘Section’ means any section of the Act. 

3. (1) The statement of the Investment Officer, submitted under 
sub-section (2) of section 6, shall in addition to the information under 
clauses (a) to (c) of that sub-section, contain full details about : 

(a) particulars of the annual expenditure of the institution ; 

(b) particulars of all endowments and title deeds relating to the 
institution ; and 

(c) all other particulars which, in the opinion of the Commis- 
sioner in any particular case are likely to throw light on the 
facts under survey. 

(2) The Investigation Officer shall make an inventory of all movable 
and immovable property of the institution in Forms I and II respectively. 

(3) The Investigation Officer shall prepare a statement of the gross 
annual income of the institution in Form III. 

4. The estimate of the value of the immovable property shall be 
prepared by the Investigation Officer on the basis of the purchase price 
or in accordance with the assessment of its value made by the concerned 
local authority or its approximate market value, whichever “may, in the 
circumstances of each case appear to him to be the highest. 

5. In the case of jewels, ornaments, diamonds and the like, the value 
has to be got assessed by the ‘Johri’ approved in this behalf by the 
Assistant Commissioner of the concerned region. 

6. The valuation of movable property shall be made with reference 


1059 $ 
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to its purchase price. In case purchase price is not ascertainable it shall 
be assessed by the Investigation Officer at the approximate market price. 
7. The approved ‘Johris’ shall be paid honorarium for doing the 


work of assessment in accordance with the rate to be fixed by the Commis- 
sioner with the approval of the State Government. 


8. The investigation Officer shall send a copy of the statements in 
Forms I, II and III to the trustee of the institution by registered post 
cover with acknowledgment due. 


9. The trustee may within fifteen days of the receipt by him of any 
statement under Rule 8 file objection before the Investigation Officer with 


regard to the same. 


10. The Investigation Officer may in his discretion receive such 
evidence from the objector/objectors as he may consider relevant and 
allow him/them to be represented by a lawyer. 

11. An appeal under sub-section (4) of section 6 may be filed within 
thirty days of the orders appealed against. 


12. The appeals filed under sub-section (4) of section 6 shall be 
entered in a register to be maintained in Form IV. 


13. For the purpose of obtaining necessary sanction from the Com- 
— or an Assistant Commissioner where the value of the property 
sought to be transferred does not exceed of Rs. 250 under section 7 for 
transfer of property the trustee shall make an application in Form V to 
the Commissioner or the Assistant Commissioner as the case may be of 
age in which the instituton is situated. 


=a) AA The, applications received under Rule 13 shall be entered in a 
gee to be maintained in Form VI: 3 


eae the application received under Rule 13 shall at the y 
of the trus y peiin in local paper and also by its affixation on 
onc * ed p y alongwith a notice to the public to file objections 
: d ant Commissioner by the date to be fixed therein which 
1 days from the date of such publication with 











— = “os a th a J 
Op akak ei ERN * the 
~The application alor objection filed —* sub-rule d) 

i clu ling a i NG g tor any — ees the 

Comm ssioner as he ma : 
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(3) The order under sub-rule (2) shall contain— 


(1) sufficient reasons for refusing or according sanction to the 
proposed transfer ; b 

(11) in case it is an order according sanction the particulars of the 
property in respect of which sanction is accorded and the 
manner in which the transfer is directed to be made; and 

(it) any other particulars as the Commissioner may like to mention. 


16. The Commissioner shall, while sanctioning or refusing to 
sanction the proposed transfer of property make his order in writing, 
and, alongwith such other particulars as he may consider necessary, give— 


(1) the particulars of the property proposed to be transferred and 
the manner in which the transfer is proposed to be made, and 


(1) reasons for his sanctioning or refusing the proposed transfer. 


17. The Commissioner, in his discretion, may permit the parties to 
be represented by lawyers. 


18. (1) The trustee of an institution in respect of which proceedings 
under section 6 have been directed, shall submit to the Assistant Commis- 
sioner at the beginning of April and October every year statements of its - 
assets and gross annual income in Forms I, II and III and bring to his 
notice without any delay all clarifications and alterations that may be 
occasioned in the details recommended in such statements. 


(2) Nothing in the foregoing rule shall be deemed to prevent the 
Commissioner from calling for any report, statement of account or any 
other information under clause (c) of section 8 from the institution. 


19. On receiving the statements referred to im sub-rule (1) of Rule 18 
the Assistant Commissioner shall scrutinize the alterations reported, if any, 
and, after enquiring or causing an enquiry to be made by the Investi- 
“gation Officer, satisfy himself that the property belonging to the institu- 
tion has not been dissipated during the period to which the statements O 
relate and, if he is not so satisfied, he shall report full particulars of the 
matter to the Commissioner for taking necessary action or shall — — 
take necessary action if empowered to do so under pinay rt Es = — 
section 4. A — — —— 
20. The trustee en eee h proc 
under section 6 have been — shall — — “Toss 










K * 
2 Where it t appears to the Com mmissioner 
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22. The Assistant Commissioner shall maintain registers in Forms 
VI, VII and VIII containing up-to-date information about the movable 
and immovable, property and gross annual income of the institutions in 
respect of which proceedings under section 6 have been directed. 

23. (1) The trustee of an institution in respect of which proceedings 
under section 6 have been directed shall submit by the end of January 
every year to the Assistant Commissioner a copy of its budget estimate 
for the next financial year. The Assistant Commissioner shall, if autho- 
rised by the Commissioner in this behalf to do so within one month from 
the receipt of the budget estimate approve it or direct the trustee to 
make such amendments in it as he may having regard to the necessity or 
benefit of the institution suggest. 


(2) If the Assistant Commissioner has not been authorised by the 
Commissioner to take action under sub-rule (1), he shall, soon after the 
receipt of the budget estimate submit it to the Commissioner with his 
comments and suggestions for action by him as indicated in sub-rule (1). 


24. If the Commissioner or the Assistant Commissioner, as the case 
may be, fails to communicate his approval to the budget estimates or 
direction for any amendment therein, within the time specified in 
Rule 23 (1) the trustee may proceed as though the estimate were duly 
approved. 


25. The rules for inspection of Revenue Records and Miscellaneous 
rules contained in Chapters LVI and LX respectively of Revenue 
Mannual, Volume II, relating to the issue of copies and inspection of 

- records including the maintenance of registers therefor shall mutatis 
mutandis apply to the offices of the Investigation Officers, Assistant 
Commissioners and Commissioners. 





FORM I 

Statement of movable property prepared by the I.O., Tahsil................... i 

TAPS a to aa e a A 
— — S 

Ornaments 
— Serial Name of institution/ Name of $$$ — 
No. Name and address village/ Gold Weight Value Silver 
of trustee /manager town 





— 7 2 3 4 225 6 7 
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Weight Value Diamonds, No. Weight Value Pearls No. Weight 












































etc. 
8 9 10 11 12 13 14 15 16 
Furniture ; Machinery Livestock 
Value Cash Kind Kind No. Value Kind No. Value 
17 18 19 20 21 22 23 24 25 
Livestock — Standing crop IAEE 
Kind No. Value Kind Area ; Yield A 
á per acre 
— — 0 








FORM II 


mmovable p 


: ‘Statement of i 


waren ewe ewes 
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Building (Pucca) Kachcha 
Approximate Valuation — ———---- 
value per Valuation Plan Assessment (assessment Assessment 
acre as per area x 20) 
sale deeds 
or other 
documents 
7 8 9 10 11 12 
Wells & 
Valuation Tube-well — Masonry well/ Valuation 
(assessment Valuation tank 
x 10) 
13 14 15 16 17 
Trees 
Non-masonry Valuation a 
well Kind No. Girth Rate 
18 19 z 20 21 22 23 
Total col. Valuation Any other Remarks 
Valuation property 
24 25 26 27 28 








FORM III 
Statement of Gross annual income of district 
Income of previous year from April 1 to March 31 


anang — — — — — e — — — — — — — —— 


Source of Income Amount -of Income Remarks 











1 2 3 
a ee Am a 


T — of Revenue derived from land men- 
tioned in Form II 

2. Total Income of the — of Pa. 
produce of land referred to in Form I ... 

3. Income from buildings referred to in 

RS Form. 1. — * 
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1 e 2 3 








4. Income from the shares of companies, 
firms, business, etc. 


5. Income from sale of trees, grass, fruits or 
other produce, etc. 


6. Income from offerings : 
(a) Ornaments 






































(b) Cash 
Total 
7. Donations 
8. Dharmada 
9. Any other income 
10. Remarks 
FORM IV 
Register of Appeals 
Serial Name of the. Date of the Substance of Name of the 
No. parties order the order person 
passed by presenting 
I.O. the appeal 
1 —2 Aa £ 4 Ss 5 
Date of Date of °°. 111 _ Remarks 
institution decision the orders — a Ay ma 
of appeal of appeal passed e ee s 
RT 7 — 8 | an aa — 
FORM V E — 
Form of application for obtaining. — of Commissio 
of trust PLOPENI" ~ 









— — 
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(3) That the gross annual income from the above said property comes 


Pe se aa a a ede ee De wee be, the details of 
which are given below : 

T 

2: 

3: 

4. 


(4) That the applicant wants to sell this property to Shri 


following reasons : 


1 
77 
EA 
= air, 6 | 
It is, therefore, requested that the permission under section 7 of U. P. 
Hindu Public Religious Institutions (Prevention of Dissipation of Properties) 
Act, 1962, may please be accorded. 


——— (CONCISE STATEMENT OF ADDITIONAL FACTS) 
TAINA WE E BA Ka T 
$339 d 
— 
— — — — < 
Ka TAA : FORM OF VERIFICATION 









Eo DE ena A E A aaa O , the petitioner, named in the 
t ition do declare that what is stated therein is true to the best of my 


= Signed......... aa RTE erp epee an eae Pak — 
e Dccupation.......... eee — etic oo ot cess 
g : REALE SS aaa ak E eI Kh A WA sas Beek 

Dale sen eee 


— — — — — — —— 





t 
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Date of order ; Signature of Remarks 
— Na aa a ES NE (if any) 
Rejected Permitted sioner 
ee 
6 7 : 8 : 9 
FORM VII 








1. 


Statement of gross annual income of district 
Income of previous year from April 1 to March 31 


Source of Income Amount of Income Remarks 











Rent’ or Revenue derived from land men- 
tioned in Form II Ziz š 

Total Income of the proceeds of Gross 
produce of land referred to in Form I .-.. 














Income from buildings referred to in * “EREA 
Form II * = 
Income from the shares 5 companies, — —— et 
firms, business, etc. 5 oe = z 
Income from sale of trees, grass, fruits or - 
other produce, etc. — ae N = 
Income from offerings— - — TEE TA 
(a) Ornaments ses — SS aid eee 
(b) Cash A wie eR Se E RE TEL E 
; SS - siy — ine = 
Total — — — 
a anggan gamang aira cpg pgn neta ok ah aga pagan 
Donations — — — aba E A 


Dharmada * — —— 
Any other income ; * 
Remarks — — 





FORM VIIA 
— * 
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Weight Value Diamonds, No. Weight Value Pearls No. Weight 
etc. 
8 9 10 11 12 13 14 15 16 
Furniture Machinery 
Value Cash Kind Kind No. Value Kind No. Value 
17 18 19 20 21 22 23 24 25 
Livestock Standing crop 
Kind © No. Value Kind Area Yield 
per acre 
= — 27 28 29 30 31 
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Approximate 
value per acre Valuation Plan Assessment Kachcha 
as per sale- area Valuation | — 
deeds or (assessment Assessment 
other docu- x 20) 
ments 
7 8 9 10 11 12 
Valuation Tube-well “Wells 
(Assessment Masonry Valuation 
x 10) Valuation well/tank — 
13 T 15 16 EIA 
Non-masonry Valuation 
well 
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CHARITABLE AND RELIGIOUS TRUSTS ACT, 1920 
[AcT 14 oF 1920] 





An Act to provide more effectual control over the administration of 
Charitable and Religious Trusts 


[20th Marth, 1920 


Whereas it is expedient to provide facilities for the obtaining of 
information regarding trusts created for public purposes of a charitable 
or religious nature, and to enable the trustees of such trusts to obtain the 
directions of a Court on certain matters, and to make special provision 
for the payment of the expenditure incurred in certain suits against the 
trustees of such trusts; It is hereby enacted as follows : 


1. Short title and extent.—(1) This Act may be called the Chari- 
table and Religious Trusts Act, 1920. 


(2) It extends to the whole of India except the State of Jammu and 
Kashmir : l 

Provided that the Government of any State may, by notification in 
the official Gazette, direct that this Act, or any specified part thereof, shall 
not extend to that State or any specified area therein or to any specified 
trust or class of trusts. 


2. Interpretation.—In this Act, unless there is anything repugnant 
in the subject or context, “the Court” means the Court of the District 
Judge or any other Court empowered in that behalf by the State Govern- 
ment and includes the High Court in the exercise of its ordinary original 
civil jurisdiction. * 

3. Power to apply to the Court in respect of trusts of a charitable 
or religious nature.—Save as hereinafter provided in this Act, any persor: 
having an interest in any express or constructive trust created or existing 
for a public purpose of a charitable or religious nature may apply by 
petition to the Court within the local limits of whose jurisdiction any 
substantial part of the subject-matter of the trust is situate to obtain an 
order embodying all or any of the following directions, nemely :— 


(1) directing the trustee to furnish the petitioner through the Court 
with particulars as to the nature and objects of the trust, and 
of the value, condition, management and application of the 
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subject-matter of the trust, and of the income belonging thereto, 
or as to any of these matters, and 


(2) directing that the accounts of the trust shall be examined and 
audited : 


Provided that no person shall apply for any such direction in respect 
of accounts relating to a period more than three years prior to the date 
of the petition. 


4. Contents and verification of setin (D) The petition shall show 
in what way the petitioner claims to be interested in the trust, and shall 
specify, as far as may be, the particulars and the audit which he seeks to 
obtain. 


(2) ‘The petition shall be in writing and shall be signed and verified 
in the manner prescribed by the Code of Civil Procedure, 1908 (5 of 
1908), for signing and verifying plaints. 


5. Procedure on petition.—({1) If the Court on receipt of a petition 
under section 3, after taking such evidence and making such inquiry, 
if any, as it may consider necessary, is of opinion that the trust to which 
the petition relates is a trust to which this Act applies, and that the 
petitioner has an interest therein, it shall fix a date for the hearing of 
the petition, and shall cause a copy thereof, together with notice of the 
date so fixed, to be served on the trustee and upon any other person to 
whom in its opinion notice of the petition should be given. 

(2) On the date fixed for the hearing of the petition, or on any 
subsequent date to which the hearing may be adjourned, the Court shall 
proceed to hear the petitioner and the trustee, if he appears, and any 
other person who has appeared in consequence of the notice, or who it 
considers ought to be. heard, and shall make such further inquiries, 
if any, as it thinks fit. The trustee may and, if so required by the Court, 
shall at the time of the first hearing or within such time as the Court 
may permit present a written statementeof his case. If he does present 
a written statement, the statement shall be signed and verified in the 
manner prescribed by the Code of Civil Procedure, 1908 (5 of 1908), for 
signing and verifying pleadings. 


(3) If any person appears at the hearing of the petition and either 
denies the existence of the trust or denies that it is a trust to which this 
Act applies, and undertakes to institute within three months a suit for 
a declaration to that effect and for other appropriate relief, the Court 
shall order a stay of the proceedings and, if such suit is so instituted, 
shall continue the stay until the suit is finally decided. 


(4) If no such undertaking is given, or if after the expiry of the 
three months no such suit has been instituted, tbe Court shall jtself 
decide the question. E OS A — 
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(5) On completion of the inquiry provided for in sub-section (2), 
the Court shall either dismiss the petition or pass thereon suc h other order 
as it thinks fit : 


Provided that, where a suit has been instituted in accordance with 
the provisions of sub-section (3), no order shall be passed by the Court 
which conflicts with the final decision therein. 


(6) Save as provided in this section, the Court shall not try o1 
determine any question of title between the petitioner and any person 
claiming title adversely to the trust. 

6. Failure of trustee to comply with order under section 5.—If a 
trustee without reasonable excuse fails to comply with an order made 
under sub-section (5) of section 5, such trustee shall, without prejudice to 
any other penalty of liability which he may incur under any law for the 
time being in force, be deemed to have committed a breach of trust 
affording ground for a suit under the provisions of section 92 of the 
Code of Civil Procedure, 1908 (5 of 1908); and any such suit may, so far 
as it is based on such failure, be instituted without the previous consent 
of the Advocate General. 


7. Powers of trustee to apply for directions.—(1) Save as herein- 
after provided in this Act, any trustee of an express or constructive trust 
created or existing for public purpose of a charitable or religious nature 
may apply by petition to the Court, within the local limits of whose 
jurisdiction any substantial part of the subject-matter of the trust is 
situate, for the opinion, advice or direction of the Court on any question 
affecting the management or administration of the trust property, and 
the Court shall give its opinion, advice or direction, as the case may be, 
thereon : 


Provided that the Court shall not be bound to give such opinion, 
advice or direction on any question which it considers to be a question 
not proper for summary disposal. 


(2) The Court on a petition under sub-section (1), may either give 
its opinion, advice or direction thereon forthwith, or fix a date for the 
hearing of the petition, and may direct a copy thereof, together with 
notice of the date so fixed, to be served on’such of the persons interested 
in the trust; or to be published for information in such manner, as it 
thinks fit. 


(3) On any date fixed under sub-section (2) or on any subsequent 
date to which the hearing may be adjourned, the Court, before giving 
any opinion, advice or direction, shall afford a reasonable opportunity 
of being heard to all persons appearing in connection with the petition. 


(4) A trustee stating in good faith the facts of any matter relating 
to the trust in a petition under sub-section (1), and acting- upon the 
opinion, advice or direction of the Court given thereon, shall be deemed. 
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as far as his own responsibility is concerned, to have discharged his 
duty as such trustee in the matter in respect of which the petition was 
made. 

8. Costs of petition under this Act.—The costs, charges and expenses 
of and incidental to any petition, and all proceedings in connection 
therewith, under the foregoing provisions of this Act, shall be in the 
discretion of the Court, which may direct the whole or any part of any 
such costs, charges and expenses to be met from the property or income 
of the trust in respect of which the petition is made, or to be borne and 
paid in such manner and by such persons as it thinks fit : 


Provided that no such order shall be made against any person (other 
than the petitioner) who has not received notice of the petition and had 
a reasonable opportunity of being heard thereon. 


9. Savings.—No petition under the foregoing provisions of this Act 
in relation to any trust shall be entertained in any of the following 
circumstances, namely : 

(a) if a suit instituted in accordance with the provisions of 
section 92 of the Code of Civil Procedure, 1908 (5 of 1908), is 
pending in respect of the trust in question ; 

(b) if the trust property is vested in the Treasurer of Charitable 
Endowments, the Administrator-General, the Official Trustee 
or any Society registered under the Societies Registration 
Act, 1860 (21 of 1860); or 

(©) if a scheme for the administration of the trust property has 
been settled or approved by any Court of competent jurisdic- 
tion or by any other authority acting under the provisions 
of any enactment. 


10. Power of Courts as to costs in certain suits against trustees of 
charitable and religious trusts.—(1) In any suit instituted under section 14 
of the Religious Endowment Act, 1863 (20 of 1863), or under section 92 
of the Code of Civil Procedure, 1908 (5 of 1908), the Court tying such 
suit may, if, on application of the plaintif and after hearing the 
defendant and making such inquiry as it thinks fit, it is satisfied that 
such an order is necessary in the public interest, direct the defendant 
either to furnish security for any expenditure incurred or likely to be 
incurred by the plaintiff in instituting and maintaining such suit, or 
to deposit from any money in his hands as trustee of the trust to which 
the suit relates such sum as such Court considers sufficient to meet such 
expenditure, in whole or in part. 


(2) When any money has been deposited in accordance with an order 
made under sub-section (1), the Court may make over to the plaintiff the 
whole or any part of such sum for the conduct of the suit. Before 
making over any sum to the plaintiff, the Court shall take security from 
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the plaintiff for the refund of the same in the event of such refund being 
subsequently ordered by the Court. 


ll. Provisions of the Code of Civil Procedure to apply.—(1) The 
provisions of the Code of Civil Procedure, 1908 (5 of 1908), relating to-— 


(a) the proof of facts by affidavit, 


(b) the enforcing of the attendance of any person and his exami- 
nation on oath, 
(c) the enforcing of the production of documents, and 
(d) the issuing of commissions, 
_ shall apply to all proceedings under this Act, and the provisions relating 
‘to the service of summonses shall apply to the service of notices there- 
. “under. 
= * — (2) The provisions of the said Code relating to the execution of 
decrees shall, so far as they are applicable, apply to the execution of 
= _ orders under this Act. 
— 12. Barring of appeals.—No appeal shall lie from any order passed 
= © or against any opinion, advice or direction given under this Act. 


— 
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ACT—Contd. 
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Madras Religious Endowments Act, 1925 (Act II of 1927), 43, 78, 106 
Madras Temple Entry Authorization Act, 419 
Mortmain and Charitable Uses Act, 100, 101 
Mysore Religious and Charitable Institutions Act VII of 1927, 43, 836 
Orissa Hindu Religious Endowments Act, 1939 ... 43, 435, 445 
Orissa Hindu Religious Endowments Act 2 of 1952 ... 43, 445 
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Public Debt Act, 1944 (18 of 1944), 524, 525 
Puri Shri Jagannath Temple (Administration) Act, 1952 ... 707 
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= Rajasthan Public Trusts Act (Act 42 of 1959), 43, 443, 945 
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= = Roman Catholic Relief Act, 64 
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ADVERSE TITLE 
assertion against office of shebait, 317 
assertion by shebait of, 313-315 £ 
claim by one shebait against other—transposition in suit, 254 


ADVOCATE GENERAL 
consent of, in suits, 
by interested persons to remove trustees, 
persons purporting to act as, 494 
by interested persons to remove persons purporting to act as trustees, 491 
condition precedent to sec. 92 ... 468, 490, 493 
fresh consent after amendment, of necessity, 494-495 
public trusts, in respect of, 469 
suit by, under sec. 92, C.P.C., 469, 490 
to named persons only, 493 


AGENT AD LITEM 
appointment of, for deity, 266 


AGNISTOMA 
a Hindu religious sacrifice, 82 


ALIENATION 

by female shebait, 221-222 

by involuntary sale of debutter property, 293 
valid when shebait sued in representative capacity, 293 
void when shebait sued in personal capacity, 293 

by lease of debutter property, 284 2 

by leave of court, when protected, 297-298 

by Mohunt, 279, 342 








validity, when of Mutt property, 342 TASES ITS 
without necessity voidable, 279 Ca PETES Hie Nes Reith 
by mortgage sale, 293, 306 te F 
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ALIENATION—Contd. 
of shebaitship, 
in favour of next shebait, 233-236 
not for pecuniary benefit, when, 233 
on footing of custom, 239-241 
on ground of necessity, 233, 236-239 
shebaiti right, not permissible, 229-230, 261 
exceptions when, 
in favour of next shebait, 233-236 
on the footing of custom, 239-243 
testamentary, by shebait, not permissible, 279 
void or voidable, when, 293, 306 
without legal necessity, effective how long, 279. 288 


AMARKOSH 
distinction between Mutt and temple in, 332 
Sanskrit lexicon, 332 


ANATH PINDIKA 
Buddhist’s disciple, 19 
gift of Jetvana Vihar by, 19 


ANNACHATRA 
establishment and continuance of—test—if debutter public, 193 


popular form of charitable trust, 81-82 


ANTIGONE 
the Greek tragedy by Sophocles defining religious burial of persons guilty of 


treason as an offence, 410 


APOSTACY 
effect of, when shebait, 228 


ARANYA 
an order of Dasnami school, 324 
attached to Bhogavardha Mutt, Puri, 324 
bar to marriage of disciples of, 324 


ARCHAKA 
administration by, of religious endowment, 40 


appointment of—test—if endowment public, 193 
if real or fictitious, 173 , 
Chidambaram temple, archakas are managers, 203 
degraded social position, of, 223 
duties of, when also a shebait, 244-245 
inalienability of office of, 231, 239 
not a trustee in English sense, 40 
origin of, 32 
owner of offerings to deity, when, 247-250 
provisions for, in scheme for management of temple, 293 
right to worship for generations, 202-203 
shebait and—difference, 202-203 
shebait’s servant, 202 
suit for removal of, by shebait, 203 
trustee, when administrator of endowment, 40 
woman’s right to be appointed as, 223 


E ARHAT _ 
ss Buddhist monk in the last stage of Nirvana, 21 


° 
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ARPANNAMA 
compulsorily registrable, when by a deed, 104-105 
execution and registration of, no proof of bona fide dedication, 165 
provision of remuneration to shebait in—test—if debutter absolute, 176 
ASCETIC 
bar as to acquisition of personal property, 372 
celibacy amongst, 354 
entry into religious order—rule for, 332-334 
consequence of, 333 
head of Math, 23 
kshatriya, if can be, 325 
loss of civil status, if—when renunciation incomplete, 337 
personal property if can be held by, 335, 337 
sudra's eligibility to be, 324-326, 338 
eligibility in Tantra age, 325 
if can inherit to natural relations, 338 
succession to property acquired by, 335 
Vaisya—if can be, 325 
Vedic age—wandering ascetics in, 322 
voluntary party—prescription in early texts, 335 
Yati—a contemplative ascetic, 322 
ASRAM 
an order of Dasnami school, 324 
attached to Sharada Mutt, Gujarat, 324 
bar to marriage of disciples, 324 
ASTHAL 
succession to Mohuntship on celibates, 328 
Mohuntship of, if partible, 360 
Vaishnava Mutt in Northern India, 328 


ASWAMEDHA 

a Hindu religious sacrifice, 82 rec 
ATTORNEY-GENERAL 

meaning of Dharma, on, SEDED of, 390 PADD AGS 5 
AVADHUTA —* — * — ; 
' a Tantric ascetic, 325 — a AA — — 
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BHARATI 
an order of Dasnami school, 324 
attached to Sringeri mutt, 324 
celibacy of disciples of, 324 


BIRAJA HOMAM 
prerequisite for entry into Dasnami order, 333 


BOARD OF REVENUE 
committee appointed under Act XX of 1863 to take place of, 458 
power of superintendence by, on trusts, 42 
- power—under 
- Bengal Regulation XIX of 1810 ... 456 
= Madras Regulation VII of 1817 ... 456 
—<—-- transfer of power to a committee under Act XX of 1863 ... 459 


BRAHMACHARI 

_—S Succession to property of, in Vedic Age, 322 

BRAHMIN | 

= ascetics of Madhwa school of Vaishnavas, 327 
disciples of Dasnami school to be, 324 
disciples of Sankaracharya were, 324 
division of life in four stages, 32] 

_ feeding of— ii a charitable object, 80 


= = akchi of, 
a five Dhyany Buddhas, 21 
in first century B.C. before Sakya Muni, 21 












eae in, 19 

| abode for monks, 18, 322 
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fihara or Sangharam) in, 18, 19, 322 


hayanism advocating worship, 21, 151. 
m in, 18, 151, 322 
s ‘ nanas) of, 322 
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CEREMONIES 
connected with pratistha of image (consecration), 154, 159 
daily worship, for, 156 
evidentiary value of performance, 159, 165 
feeding the poor—test—if endowment public, 477 
performance of, in mutt, if legal necessity, 374 
planting trees for, 84 
prescribed for building and construction of idol, 156 
Zoroastrian tenets—muktad ceremony of, 74-75 
CHAITANYA MAHAPRABHU 
caste distinction not followed by disciples of, 328 
founder of a sect of Vaishnavas, 24, 328 
CHAITYA 
general name of sanctuary in Buddha age, 19 
CHARITY 
Attorney-General’s role to protect, under English sag 452, 454 
conditional gift for and cy pres doctrine, 130 
Crown—the protector under English law, 452 l 
definitions in I.T. Act, if influenced by English law, 533 
disposition in favour of, and, rule against accumulation, 140 


distinction between religious and charitable under Hindu law, 11 
different classes of, 26, 56 
element of public character in, 530 
English concepts of, 4, 54, 113 
English court’s favourite of, in equity, 123 
Indian court’s reliance, on, 54 — 
gift for celebration of masses, charitable, 64 — z 
meaning of, 54 — 
in Statute of Elizabeth—applicability 49 Indian law, 73. =< Cat 1 ae ee 










object of, enumeration of Yajnavalkya, 27 —— ib 2 
preamble to Statute of Elizabeth, enumeration of, 56 0 ag eee 
advancement of religion, 56, 65 — — —— — Sk an gag ee aa ANG 
education, 56, 65 E : Eetu a a A 
other purposes beneficial to community, 56, 66 — = Ak 
7 relief of poverty, 57 - 
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CHARITABLE PURPOSE—Conid. 
Annachatra—establishment of, is—Contd. 
essentials of, 3, 54, 56, 89 


under English law, 4, 54, 113 


excavation of tank, if, 26, 82 
existence of public benefit, test of, 65, 68 
failure of one of many—rule of construction, 120-122 
Cy pres doctrine, application of, 123-127 
finality of court’s opinion, 70 
gift for spiritual improvement, 65 
gift to Brahmins, if, 80 
grant of land for water-reservoir, 83 
hospital—establishment of, if, 20 
maintenance of goshala, if, 86 
object failed and object chosen—akinness, 54 
promotion of propaganda and, 69-70 
propagation of controversial doctrine, if, 68 
providing milk to reptiles not, 76 
character of practice, 76 
reading of sacred books, 80 
relief to sick if, 85 
rent when can be equated to, 84 
sadabrat—establishment of, if, 81 
Scotch law—religious purpose not necessarily, 113 
sradh—performance of, if, 79 
sports and recreation and, 70 
supply of water to a town, if, 70 
suppression of vivisection, if, 67 
will of testator or donor according to personal law-——sole criterion, 81 
CHARITABLE TRUST 


English law—no trust for benefit of specific individuals, 56, 196 


for superstitious uses, 73-74 
when offends rule against perpetuity, 74 
rules as to definiteness of object under English law, 113 
CHOULTRY 
indispensable religious duty, if, 93 
meaning of, 30, 81 
propatha of Vedas—same thing, 15 26 


CIVIL PROCEDURE CODE 
sec. 9,—suit for declaration by deity when governed by, 260 


sec. 11,—order framing scheme of trust, if operates as res judicata, 


sec. 92,— 
alienee of trust property, if necessary party in suit under, 484, 511 
award of costs, 510 
breach of trust, a ground of suit under, 480 
conditions for application of, 260, 261, 270, 468-490 
contrast with sec. 14, Act XX, 1863 ... 461-462 
ejectment of strangers, if governed by, 471, 484, 511 
framing of scheme under, when temple committee constituted under Act 


XX, 1863 ... 460 


object and scope of, 42, 195, 467-468, 469 e 


public endowments (trusts) only—application to, 469 
reliefs specified can only be asked under, 485 


“joinder with other reliefs, 485-486 
rs to trust, if necessary parties in suits under, 481-485 
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CIVIL PROCEDURE CODE—Contd. 
suit under, to be a representative suit, 487 
trust for public and private both, if governed by, 478-479 
scope of sec. 539 of the old Code, 466, 487-488, 490-491 
Order 1 Rule 8 ... 370 
Order 7 Rule 7 ... 260 
Order 9 Rule 9 _.s 263 
Order 22—death of manager pending action, if suit abates, 35 
Order 23 Rule 3 ... 231 
Order 32 ... 266, 267, 274 


CONSTITUTION OF INDIA 
Art. 14—equality before and equal protection of law on the basis of the 
reasonable classification, 411 
prevention of discrimination on grounds of race, religion, etc.. 411 
Art. 16—equality of opportunity in employment, 411 
Art. 19 (1) (fA 
right to hold, acquire and dispose of property, 411, 438 
impact of, on Jagannath temple Act, 442 
impact of, on Orissa Hindu Religious Endowments Act, 445 
Art. 19 (5)—reasonable restriction on power to hold, acquire property, 439, 
440 
Art. 25 (1)—right to profess, practise and propagate religion, 397, 416 
Art. 26—acquisition and administration of property, 413, 423 
denominational temples, if protected by, 417, 419 
establishment and maintenance of religious institutions, 416 
Jagannath Temple Act, if offends, 442 
management of own affairs as to religion, 402, 404, 405, 414, 416, 420, 442 
essential religious practice—protection of, 418 
Art. 26 (b)—excommunication, on religious ground, 414, 418 
matters of religion, 416, 417, 430 
public entry into temples—impact on, 419 
Art. 27—contribution to trust fund—if hits, 436, 437 Frise E 
ideological neutrality of State in religion combined with — So iy ee 
trust associated with religion, 415 aot es 
secularism guaranteed by, 437 — — — ki — — — 
state’s tax neutrality in religion, 415 | h Oe —— Gat s j 
Art. 29 (2)—admission to educational institution mot to be denied ‘und 5 
Art. 30—educational institutions—rights of minorities to establis 
Art. 31 (2)—<compulsory acquisition of property. 427 | — 
Art. 266—revenue to form consolidated fund, AIZE — 
Constitutional provisions directly relevant to re is : 
Directive Principles of State — ja X 
social forces, 443 — 
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CONSTITUTION OF INDIA—Contd. 
positive and negative aspects of articles, 412 
reasonable restriction—public interest—ground of, when, 441 
religious or charitable institution, if a religious denomination or a section 
thereof, 438 
religious denomination or a section thereof, not a citizen, 412 
retrospective operation of, absence of; 447 
right of compulsory acquisition of property by state cannot be taken away, 427 
no conflict between Art. 26 and Art. 31 ... 427 
salient principles underlying Arts. 25 and 26 ... 413 
‘secular’, appearance of, in preamble, 394, 415 
Tamil Nadu Religious and Charitable Endowments (Amendment) Act, 1970 
violation of Arts. 25 and 26 ... 413 
temporary Governmental supervision of Math not necessarily violation of 
religious freedom, 425 


CONTRIBUTION 
— a fee or tax, 432-438 
taxability of, from trust fund, 432 


CREDITOR 
avoidance of trust by debtor—settlor, by, 143, 144 
—= =. GRYPTS 
= a class of abode for Buddhist ascetics, 18 
— _ CUSTOM 


= alienation of pala, custom of, 240-241 
=} _—s@ ff shebaitship, custom of, 240 
=_= cooking bhog by particular sect in temples, custom of, 245 
' ect of, on legal necessity justifying alienation, 374-375 
granting of permanent lease by shebait, 286 
yhunt’s discretion to apply mutt funds, subject to, 364 
it mutt’s, as to succession of Mohuntship of subordinate mutt, 358 
c licy, when offended by, 286 > 
gemy o of—determination if land endowed or burdened with expenses, 250 














y wa mutt in FOAME in, 385 

t Mohuntship, if governed by, 345 — 
ai, 349 

disciple (chela), 349 

I eral law, 2286 


* — SP re 
Te scheme fe s public trust, 506 








INDEX 


DASNAMI—Contd. 
order of sannyasis in Sankar’s school—Contd. 
ceremonies for initiation into, 333, 334 
rules for, 324 


DAYABHAG 
power to create trust under, 91 


DEBUTTER 
absolute or partial—tests, 174-184 
direction of accumulation of surplus of, 181 
presumption—partial when income not exhausted, 177 
provisions of maintenance to settlor’s family, 177-178 
provision of remuneration to shebait, 176, 181 
corpus of, if alienable by shebait for necessity, 278 
essentials of, 
management of property and service by shebait, 159 
vesting of property in deity, 159 
founder’s responsibility when shebait not appointed, 202 
idol installation not necessarily guarantees, 157 
income, if includes offerings by worshippers, 247 
mutt and—distinction, 321, 329-336 
Amarkosh and Medatithi pointing out, 332 
presiding element deity in, 329 
succession to shebaiti under ordinary law, 330 
nominal and real—tests, 106-107, 164-174 
appointment of archaka, 173 
conduct of grantor, 165 
description of property as debutter, not conclusive, 170 
execution and registration of Arpannama not conclusive, 165 
Inam’s registers—entries in—evidentiary value, 172 
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intention of settlor to divest, 165 < — zg i 
purchase of property in deity’s name, 173 o eg 
rubkaries in resumption proceedings, evidentiary walk 170- — pah 
record of right—evidentiary value in deciding, 172 = = = = = 
onus of proof in the absence of deed, 170 : gah igih EA ee 
origin of, in dedication, 338 S RODS Bea Se ea: 
permanent lease of, if void, 287 | 83 DE etd 
public and private, suits as to- BER LL DO A N 


framing of a scheme of private, 260, 514 
persons interested in, suits by, 262, 513 
suit by person in charge of maintenance of — 

in the manner — in sec. 92, re 
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DEBUTTER—Contd. 
suit on behalf of 
accrual of cause of action during shebait’s minority, 366 
all shebaits to be parties, 252-253, 269 
by de facto shebait, 270-272 
by deity itself, if shebaits to be joined, 255, 270 
decree—binding nature of, 273-274 
deity when necessary party, 269 
Owners to prove reluctance to sue of a shebait-defendant, 253-254 
type of religious trust, 147 


DECREE 
against debutter, if money realized from shebait’s income, 291 
' against de facto trustee, if binds de jure, 274 
against shebait binds successor, 273-274 
attachment and sale of—partial debutter of property, 175 
binding nature of compromise decree, 274 
compromise by Mohunt—if binds successor, 370 
compromise of sale of shebaiti right, if void, 231 
form of—in creditor's suit against mutt, 372 
in creditor’s suit against shebait, 290 
for sale ordinarily in mortgage suit, 291 
mutt property—liability of, in decree against mutt, 372 
liability of, in decree against Mohunt, 379 
proper decree—appointment of receiver, 379 
when legal necessity absent, 372, 377 
partition of shebaiti right—court’s competence to pass a, 242-243 
| "personal against Mohunt, if mutt property attachable, 371 
— succeedins Mohunt’s right to ask for possession when decree against previous, 
: pr 379 
25 ng esor Mohunt if bound by—against previous Mohunt, 369 










x essentials unde sole test, 106-107, 166 
KA — and — 30. 102 159;3339 


NO 


regis! ation not — 165 


“a a a property, 166 
“Re 
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DEDICATION—Contd. 
tanks and trees, of—Contd. 
subsoil rights after, 39 
when charitable, 83 
vesting of property in idol, on, 40, 157 


DEED 
description—a property debutter, if conclusive, 170 
execution of, if sufficient create endowment, 165, 452 
necessity, of to create endowment, 105, 338, 452 


DEITY—see also IDOL 
a juristic person, 38, 104, 137, 157, 159, 257, 270, 339 
adverse possession against, by shebait, 313, 314 
alienation, no power of, 215 
benefit to, meaning of, 280 
different deities representing Supreme Being, 25, 148, 153 
gift to 
already established deity, 77 
either public or private, validity, 76 
for celebration of rites of, 77 
non-existent, if valid, 160-164 
rule against perpetuity, no bar, 138 
essentials for exemption, 138 
named, 163 
to be installed in future, 77, 106, 160-161, 165 
unnamed, 163, 164 — 
juristic personality of temple on installation, 35 ps 
legal and spiritual aspect—distinction, 39, 158 
holder of property in legal sense, 40, 158 $32 —— 
Supreme Being in spiritual sense, 39, 158 — 
necessity of, justifying alienation of shebaiti right, 232, 236-239 


owner of property, in secondary sense, 38, 269, 276 JAZ SS ASE 
perpetual minor, if a, 256, 266, 267-268, 274 ipo Siler ees prion 
presiding element in debutter, 3215 329 E Fa) ere ees —— 









right to sue ioe — 


independently of shebait, 255, 264.1 = — — = 

through interested persons, 262, 513 . T 
through worshippers, 264 
appointment of guardian 65 court—neceeuit 

suit against, when — as juridical person 

suit by | A — 
jectme te f str rs, on overn erned — 
eji en of : anger rae | eines 
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DELEGATION 
bar against 
in empowering a Mohunt, 361 
in nominating successor by Mohunt, 353 
rule against delegation of power, 274 
shebait’s making, even to a co-shebait, 274-276 


DELPHI 
oracle of, 410 


DEVALAKA 
disability to perform Havya and Kavya, 223 
meaning of, 223 
— DEVA PRATISTHA TATWA BY RAGHUNANDAN 
rules for consecration of image in, 155 
“DHARMA 4 
gift to 
Istha and Purtha, if connotes, 71, 118 
uncertainty, if, 116-118 
— validity when existing charity indicated, 119 
= Hindu concepts of, 117 


oes meaning of, 117 
— Attorney-General, argument of, 390 


Ghosh, Arabinda (Sri Aurobindo), view of, 391 
oe ea Kane, Dr, view of, 339 
= = Radhakrishnan, Dr., view of, 390 









A KARTA 

e of shebait, 201, 227 

ent alienation of endowment property, if valid, 375 
re lease by, if valid, 287 

S s of, if — —* with that of Mohunt, 342 


pape 
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ENDOW MEN T—Contd, 
completion of, 106 
execution of deed when intention otherwise, 107 
intention sole test, 106 
Sankaipa and Samarpan, relevancy of 106, 159 
uncertainty of subject-matter fatal, 109-110, 112 
absence of deity’s name in endowment deed, 110 
gift to dharma without specifying object, 116 
imperative direction to trustees, 110 
when one of many objects uncertain, 112 
control over, by ancient rulers, 455-456 
essentials of, 54-146 
capacity of founder to create, 89, 131 
founder to divest himself of property, 105 
trust not to oppose any law, 132-133 
trust to be valid under personal law, 54-89 
Hindu—essentials of, 158 
two types—debutter and mutt or matham, 147 
Hindu and Mahommedan—exclusion from Trust Act, 41 
income—non-exhaustment of—presumption of partial, 177 
irrevocable, when dedication complete, 109 
law in Hindus—judge-made, 2, 41 
nominal and real—tests of, 107-109, 165-168 
when by will, 109 
private or public—consequences of distinctions, 195-196 
private or public—tests, 184-194 
application of special acts and regulations to, 195 
appointment of archaka in temple, 193, 194 
association of strangers in management of, 187-188 2 
exercise of Melkoima right in Malabar, 193 > ede —~ La — 
Government control on, 193 — — 
inference of estoppel when, 190 * — 
location of, outside private dwelling, 191 











presumption in Bengal, 192 i. Na — AGA £ 

presumption in Madras, 192 i a E EAO ; 

> statutory control over, 193, 456 ; — — We 

= structure of temple, 192-193 | —— as — EE hry — 
suit by interested persons, 262, 461 : — aini Kak Ak — 


transfer of entire, by Shebait or Mohunt, void, 160, 306 
unnamed deity, creation in favour of, 123, BaD 
user by public, 186 
worship of deity in, 76 — 
necessity for ienei — GE 
ENGLISH LAW J 
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ENGLISH LAW—Contd. 
Christian church—jural existence of, 322 
classes of charity in, 3 
costs of charity—difference with Indian law, 510 
Crown—parens patriae—Constitutional protector of property under, 452 
definiteness of object of charitable trusts—rules for, 113 
donee in gift for charitable purpose and corporate sole, 35 
formalities of a valid trust, 100 
interested person’s power to divert trust fund to other objects, 194 
law of endowment principally based on, 41 
legal and equitable ownership—distinction, 159 
meaning of charity in, 4, 54 
Indian court’s reluctance to determine on the analogy of, 54 
Statutes of Elizabeth—the basis of, 55 
Mohunt’s status not analogous to corporate sole, under, 343 
purposes charitable under, charitable under Hindu law. 54. 87 
rigid adherence to, not commendable, 73, 87 
Roman Catholics—immunities under, 64 
rule of perpetuity, in, 133 
difference from Indian law, 136 
Shebait’s duty to use reasonable care and principles of, 246 
sradh and performance of charity in, 79 
superstitious uses—gift for—contrary to policy of law, 64 
= superstitious uses, law of, if applicable to India, 72, 87 
— trustee not to profit by trust property, 315 
beneficiary’s right to recover it, 315 
-——strustee—power to purchase trust property, 315 
Tota beneficiary’s right to recover it, 315 
eae trustee to compensate loss caused by negligence, 246 
= trustee—when can retire, 318 
trust under, 3-5 
vee Seam power to eleemosynary corporations, 453 












cription in — — debutter, is, 170 
entries in— = 
— oe — Register—as_ of grant, 172 | 
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EXISTING NECESSITY 
justifying alienation of debutter property, 289 
meaning of, 289 


FA HIEN 
a Chinese traveller in Buddhist age, 21 
witness of image of Bodhisatwas, 21 


FEMALE 
disqualification 
in creating charitable trust, 91 
in making alienation, 93-98 
right to be appointed as— 
archaka, 224 
Mohunt, 354 
Shebait, 219-223 
effect of marriage on, 222 
if holder of life-estate, 222 
right to inherit priestly or religious office, 223 
sakti—female consort of Shiva, 152 
unchastity of 
bar to inheritance under Dayabhag, 226 
bar to succession as Shebait, 226 


GARBHA GRIHA P e Ary f Pepay e. pi GAN z 













_Sanctum sanctorum — Where deity installed, "431: Se = mE T S i 
public entry in, if protected, 431 FESES E A Sis aT hp —— — — 
—— Pe sking Bett AYE tekak ag A 
GIFT ——— — 
* celebration of masses, gift to, 64 i — — sa = — — 
` charitable, if EEN S k 


"i aati GBF ae 


Sin — or. 
35 — 


when desire to profit others, 69 { 

“when; for education, 59, 85 = = | a 
when for prevention age — to animals, 
when for religion, 63 — — 

in general tai, 66” — ae he 
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GIFT—Contd. 
essentials of— > 
according to Vijnaneswar, 33 
Dayabhag, 33 
when donee not human being, 34, 160 
when no specific donee, 33, 34, 160-162 
when to non-existent idol, 160-161 
God, gift to, if to living person, 104 
Jetvana Vihar by Anath Pindika, 19 
libation of water, gift by, 19, 30, 33, 339 
Mitakshara coparcener’s right to, 91 
Sadabrat or Annachatra, gift to, 81 
Sankalpa, Utsarga and, 30-31, 159 
secular—different from dedication, 102, 107 
Shebait’s—validity till tenure of office, 279 
significance of, when to God, 38 
superstitious use, gift for, 64 
bequest for masses of dead, if void as, 64 
unborn persons, gift to, 104, 136, 160 
uncertain, when to dharma without specifying object, 116-118 
vesting of property—-when no specific donee, 32, 163 
Vihar, gift to, in Buddhist age, 19 
GIRI 
an order of Dasnami school, 324 
celibacy of disciples, 324 
disciples of Jyotir Mutt, Badrinath, 324 
GOD 
gift to, if to living persons, 104 
Pancha Devata, 25 
Pouranic origin of, 25, 151 


Significance of gift to, 38 


— ~- . temple of, in Goutama Dharmasuttra, 16 
— worship of, in Hindu religion, 24-26, 148 
— M GOUTAMA DHARMASUTTRA 







; ae age of, unknown, 24 
= reference to idol first in, 24 
. ————— temple in, 16 
rules of Perambulation of temples in, 16 
>ERORS- } 
ent of worship of Pouranic Gods by, 151, 323 
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HINDU LAW 

accumulation of income, no bar under, 140, 143 
alienation— 

Dayabhag coparcener’s right to make, 91 

for religious and charitable purposes, 93 
disability of a female to make, 93-98 
Mitakshara coparcener’s right to make, 91 
for religious and charitable purposes, 92 

artificiality of English concept of trust, if applicable to, 5 
Dayabhag— 

absolute right of alienation by father, 91 

no birthright-of son to property, 91 
distinction between religion and charity in, 11 
early texts of, as to endowment, 1 
Istha and Purtta works— 

distinction between two, 12 

enumeration elastic, 86 

extollation of Purtta works in Smriti, 82 

kinds of Istha works, 11 

kinds of Purtta works, 11, 26 

meaning of terms, 10 

two heads of religious and charitable acts, 10 

when equivalent to dharma, 119 
Karta of joint family, right of alienation 92, 103-104 : — 
law of trusts—judge-made, 2 r Ect ; * 
materials as to trusts—scanty, l, 225 : — 











reason of, 2 aF san Ie ee. G 
Mitakshara coparcener’s right to transfer, 91 —— leg iad ae a 
pious purpose—doctrine of, 92 St ta i treat ae ee 
principles of Mortmain Act inapplicable, 101 — net Apa Se ee ees 
purposes charitable under English law and, 87- ANEH err pe = 


religious and charitable purposes not defined in, ma é 
religious system, encyclopaedic, 76 FA Ape < 
religious trust of private Bn T of enact S in, in, 


aft’ Wi 





rule against perpetuity, scope of, 135-137 = —— 

` ` HINDU RELIGION : —— mg eee * 
hanotheism of, — NG 
idea of God in, 
ate: panth theistic, 164 
_ revival of, with rise of 








rules 
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IDOL—Contd. 


custody of and right of removal with Shebait, 245 

right of, when two or more Shebaits, 245 
dedication of property—vesting of it—in, 157, 201 
defilement of, when not worshipped regularly, 156 
installation of, not necessarily creates debutter, 157 
presiding element of debutter, 321, 329 
reconstruction of, in case of defilement or destruction, 156 
reference to, in Goutama Dharmasuttra, 24 
spiritual and legal aspect, distinction between, 39, 158 
two types of—Sayambhu and Pratisthita, 154 
worship of, at all times, not necessary for endowment, 77 


INAM REGISTERS 


entries in, evidence of nature of grant, 172 


INCOME 


accumulation of— 

bar to, under Law of Property Act, 1925 ... 140 

direction as to—validity of, 140 

if indicates partial debutter, 181 

limits—permissible, 140 

rules against, if applicable to religious trusts, 140 

statutory restrictions on, 140 
alienability of debutter, by Shebait for legal necessity, 279 
debutter—partial or absolute—presumption from non-exhaustment of, 177 
encroachment on, Mohunt’s right to dispose of, 444 
Mohunt, if accountable for expenditure of, in mutt, 341, 364 
Mohunt’s right to surplus of mutt, 362-364 
offerings by worshippers included within—of debutter, 247 


` part reserved for settlor’s family, if creates debutter, 179 


surplus of—of mutt property, if mohunt’s personal property, 364 
succession to, on spiritual heir, 364 


INCOME TAX—see also ACT & TAX 


exemptions of charitable and religioustrusts, 71, 72, 89, 519, 521, 522, 525, 527 
part if, when charitable or religious purposes, 52], 527 


INFORMATION 


actions by Attorney-General under English law, 422 


INSANITY 


n 


effect of— 
when of Mohunt, 342, 382 
if to be removed for, 382 
when of Shebait, 226, 227 
forfeiture of the office, 227 


ISTHA AND PURTTA 


dharma—if connotes, 119 
enumeration of elastic, 86 
meaning of, 12, 119 


Smriti writers—extollation by, 82 
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JURISDICTION 
Civil Court’s 
on administration of committee under sec. 7, Act XX of 1863 ... 460 
visitorial power—effect on, 460 
ouster of, by denial of existence of trust, 480 


JURLISTIC PERSON 
aim or purpose, if, 36 
creation of legal concept, 36 
gift for charitable purpose, in English law, 35 
Hindu idol is a, 39, 104, 137, 157-159, 257, 270, 271, 339 
caput mortum—no power of alienation, 137 
institution in memory of guru, when, 77-78 
mutt or Sangha in Buddhist period, 19 : b 
mutt or satras in Hindus, 37 i 
owner of right must be a, 36 
Populas Romanus in Roman law, 7 
Roman concept of, 35 
Smriti writers’ recognition of, 33 


KABIR 
authority of Vedas not believed by, 325 
establishment of mutt by, 24, 328 

KARTA 
alienation—competency of—of joint family, 92 

competency to create endowment, 103 

KATTALAI OF SOUTHERN INDIA : 
appointment of special trustees for, 199 
incidents of, 199, 200 












meaning of, 199 ` E EE E AA 
KSHATRIYA — Meee a 
right of, to be an ascetic, 325 — * Pte ag ja ian e 
: £ = z asi — J a 6 * 
— re E> 4 — — — * —— 
LEGAL NECESSITY _ * — Da — 
absence of—decree against mutt—mutt property, “if. liable, ; — — 


alienation by shebait for, 276 ia ae ae gins; — Na 

of corpus of debutter, 278 _ — beng 
when part justifiable, for, 294 i ee 
without validity till tenure of Shebait’s of 
alienation of Pa RHA without t RE 
of | : $} st 





alienate for 


- a 
for, >74 


> Of mutt 
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LEGAL NECESSITY—Conid. 
Shebait’s right to lease for, 284-289 
to mortgage for, 289-290 
to take loan for, 289-290 
tests of, justifying alienation, 280, 282 


LIMITATION 
decisions after 1922 ... 302 
before 1922 ... 301 
before 1929 ... 302 
for suits to set aside unauthorized alienation, 298, 309 
liability to render accounts not barred by, 382 
position after amendment of 1929—insertions of Articles 134A, 134B etc. 
308-311 
Article 134B, application of, to execution sale, 307 
position before 1929 ... 299 
summing-up of, 307-308 
section 10 
as amended in 1929 ... 309, 311 
before 1929 ... 301 
effect of—explanation inserted in 1929 ... 310 
= ‘ Indian decisions on, after Vidyavaruthi, 303 
— — under Act of 1963 ... 311 
starting point of suit—when, 
mutt property improperly alienated, 380 
sa BN x sold in execution, 380 


| LUNACY—see INSANITY 






* > r r ng 
— rect 7.2. safi * — — 
Pp TENG a = > ý 4 
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MINOR 
accrual of cause of action— 
during Mohunt’s minority, 366 
shebait’s minority, 366 
trustee’s minority, 367 
appointment of, as Mohunt, if permissible, 355 
deity, not a perpetual, 256, 266, 267, 268, 274 
. Manager’s right to alienate interest of, 92 


MOHAMEDAN LAW 


alience of wakf property, if a constructive trustee, 473 
endowment under, exclusion of, by Trusts Act, 40 


MOHUNT 


acceptance of rent by new, from lessee of previous, 376-377 
accrual of cause of action during minority of, 366 
acquisition of personal property by, 335, 358, 359 
inherited by personal heirs, 357 
presumption of mutt property, 359 
appointment by election, when, 348-349, 358 
appointment of—if ceremony essential, 354 
if to be confirmed by disciples, 355 
decree against personally—if mutt property attachable, 371. 
de facto—meaning of, 366 TIISE 
appointment of successor by, 355 
suit by, 366 
delegation of power, if valid, 361 : £ 
duties of, 362 cs x 
encroachment on right of, to — of — — 
existence of more than one in a mutt, 359 nis Fey Cesar 
formal trust—if a trustee of mutt, 340 = = = | * = 


rí —* Masa 


judgment against—if binds successor, 369 [Ne gaga — 
law reducing to subordinate of State Government, validity of, Aan, 
legal status of, 341-344 a SE — 

3 =~ a corporation sole, if, 343, 363 
= accountability for expenditure of ‘mutt—income 341-364 
‘fiduciary character, 341, 361 => BE 23E — 
if a holder of mutt ——— a life tenant, wae TO Gt 
l inalienability of mutt property, 381- — 
liability to account, 382 LE ce Se — 


E SES. "e — 
—— — 7 — 
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MOHUNT—Contd. 
property dedicated to mutt if vests in, 339-341 
removal of—by civil court, 384-386 
by fraternity of monks, 385-386 
removal of—grounds, 384-386 
acts of misappropriation and waste, 384 
assertion of claim against trust, 384 
failure to keep accounts, 382, 384 
leading immoral life, 384 
marriage by a compulsory celibate, 384 
mental infirmity, 226, 384 
physical disease, 384 
wrongful alienation of mutt property, 384 
— = right of being sued on mutts behalf, 365 
right to appoint successor— 
when convicted in a criminal case, 353 
when not in Office, 353 
when suffers from leprosy, 353 
right to— 
: borrow money, 371 
bring suit for mutt, 367 
= j create interest, valid till tenure of office, 378 
— management of mutt property, 361 
— — possess mutt property, 361 
—— subsequent disability, effect on office of, 382-384 
— subsequent lunacy no bar to continuance of office of, 226 
_ succession to the office of, 330, 344-354 
— = office of Asthal—to celibates, 328 
= superior head of mutt, 321, 329, 364, 441 
— surplus income of mutt—right of, 362 
_ Tarakeswar temple, Shebait is, 332 
trustee when administrator of endowment, 40, 340 
ee under sec. 92, C.P.C., when, 470 
ath ‘temple and Shebait, 332 


— 















erty, 344, 383, 441 E 
tection of Art. 19 (1) (f) Constitution, 441, 447 

— of, 353 a 

£ Mohunt—effect on, 342 






ar R: of, — 
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MOHUNTSHIP—Contd. 
termination of, 382 
by death, 382 
relinquishment of office, 382 
removal, 383 
subsequent disability, 382 
transferability of, 360 


MONASTIC INSTITUTION 
a mutt is, 321 
formation of, in Buddhist Age, 15, 322 
in Vedic Age unknown, 14, 321 
influence over people in former times, 331 


MOURASHI 
a class of mutt, 348 
meaning of, 348 
rules of succession to Mohuntship of, 348, 349, 352 


MUTT OR MATHAM 
an abode of ascetics, 321 
classes of Buddhist, 18 
centre of theological learning, 23, 330 
character of, when origin attributable to tomb, 78 
classes of— - 
Hakimi, 348, 357 
incidents of succession to Mohuntship, 348 
Mourashi, 348 ; 
incidents of succession to Mohuntship, 348 
Panchayati, 348, 356 


appointment of Mohunt by election, 356 Cy MEMOS AFAd 
private and public, 386-387 SRE RIT SS PER RT Lis 
Vairagee, 337, 356 AIDAN TE 
debutter and—distinction between, 331 e apa es anaa te — = 
difference in objects, 330 geh KE gee E oes: 
= presiding element ascetic, 329 yarn WA ja ERR — > VE 


presiding element not deity, 3: e aa Wags E EAA — 
succession to hendinni piis tu tual, | family 330 
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MUTT OR MATHAM—Contd. 


property of—if alienable by Mohunt, 373 
if liable for personal decree against Mohunt, 371 
right of management and possession in Mohunt, 361 
property vested in, after dedication, 340 
Ramanand, mutts by, 24, 327 
Sankaracharya—founder of four mutts, 23, 324 
centre of Vedic learning, 324 
subordinate or offshoot, 339 
succession to Mohuntship of, 358 
Sudra—mutts by, 24, 328 


suit for, when Mohunt minor during accrual of cause of action, 366 


HINDU LAW OF RELIGIOUS & CHARITABLE 


TRUSTS 


suit to establish Mohunt’s personal right and suit for—distinction between, 


365-366 
supplementary to temple, 22 
Swami of—legal position, 371 


Tambiran of Benares Mutt—founder of Tiruppanandal, 339 


types of charitable institutions, 26 
types of religious trusts, 26, 147 


| NAISHTHIC BRAHMACHARI 


meaning of, 321 
presence of, in mutt, 324 x 
rare now—found only amongst Dasnamis, 336 







i Waishnavas, 24, 327 
of, near Muttra, 327 
Ngaya Sher name of the sect of, 327 


orn 
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PADMAPAD 
main disciple of Sankaracharya, 324 
PALAS 
alienation of, on the footing of custom, 240 
arrangement for—not a breach of trust, 242 
division of Mohuntship by creating, 359 
holder of—if can institute a new line of Shebaits, 216 
liability for attachment and sale, 241 
transfer of, if permissible, 232, 235, 240 
turn of worship—meaning of, 359 
PANCHAMRA 
meaning of, 84 
PANCHAVATI 
formalities for establishment of, 84 
private property—when, 84 
PANDARA SANNADHI 
custom of nomination of a junior to succeed to, 352 
head of Adhinam—meaning of, 329 
right of, over mutt at Tiruppanandal, 339 
role of, in initiating a Sudra ascetic, 334, 335 
PANTHIS — — 
authority of Vedas not believed by, 328 
establishment of mutt by, 24, 328 
PARDESI 
a Sudra ascetic, 329 
PARTITION 7 


amongst co-sharers—place of deity to remain undivided, 245 
office of Mohunt if partible, 359 


zs 4 Tar. > — 4 + Sane 
f 








place of worship if partible, 242, 245 F: —— — Res =. Ae = 

shebaiti right if partible, 241-243, 245 : + EN — — 

competence of civil court to — — ha Tigres — he 
PARVAT P ; F i 


an order of Dasnami School, 324- 
bar to marriage of disciples, 32 
disciples of Jyotìir — gi 


PATHSATÀ a ages Taa 
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PERPETUITY DOCTRINE OF—Contd. 
rule against—Contd. 
Hindu and English concepts—difference between, 135-137 
in case of charitable trust in India, 71, 134 
in case of private trusts of non-religious character, 138 
income-tax exemptions, when by, 72 
meaning of, 133 
violation of—rendering trust void, 135 
PIA CAUSA 
a subject of legal right under the Roman law, 8 
PIOUS PURPOSE 
Shebait’s management and doctrine of, 159 
POPULAS ROMANUS 
only juristic person recognized by Roman law, 7 
POURANIC GODS 
worship of, 24 
PRATISTHA 
Pran Pratistha in image, 155 
presumption of—when idol installed, 155 
i rites for and observance of, 154-156 
PRATISTHA MAYUKHA 
rules for consecration of image, 155 
- PRATISTHA TATWA BY RAGHUNANDAN 
rules for consecration of image in, 155 


_ PRATISTHITA 
a type of deity, 154 













= PERTY 
z€ red by ascetic, if forfeited, 335-336 


tr: tion of, of religious — ANO 1f subject to regulation of law, 
PEAN — 
ienability — mutt, 342, 373 ° 
f office, and in Shebait, 158, 207, 244 
odies’ ee to hele — by pana kaliya, 33 


me if ‘exempt ah Income Tax Act, 519 
, 447, 448 
endc ent—under Act — — 459 
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PROPERTY—Contd. 
vesting of, in aim or purpose, 36, 340 
demerits of, 37 
in deity, 159 
vesting of, in an institution after dedication, 35 
German (Stiftung) concept of, 35 
Roman concept of, 35, 340 


PUBLIC BENEFIT 
elements required for exemption under income-tax, when, 529 ~ 


PUJARI—see ARCHAKA 


PUNYA 
charity in English sense—difference, 116 
ingredients of, 116 


PURANAS 

age of—uncertain, 25 

basis of poetic literature in later times, 153 

Brihata Samhita, rules of consecration of idols, 155 

constitution of, 25 

Devi Purana—rules of consecration of idols, 155 

gift to Vishnu and Shiva—extolled in, 32 

Haya Sirsha Pancharatra, 155 

Kalikapuran—mutts described as Sankaracharya’s abode, 332 | 
mutt dedicated to Sankaracharya—rules of, 339 

literary meaning of—ancient legends. 24 

Matsya Purana, 83, 85, 155 

number of, 25 

Origin attributable to Sage Vyasa, 25 

various gods described in, 151 


PURI ese nahe eA oS 
an order of Dasnami School, 324 or: e — 
attached to Sringeri Mutt, 324 — et 

bar to marriage of disciples, 324 St ee EN ee 4 


= 1454154 rr [o> Faes ee < int 


- PUROHIT—see ARCHAKA £ CX GRESO mIa 30 Istisd | Kaga 


* ater: a * bathe — — 


* — BELA Nk 

oe ceria 7, Ka. — a, 

RAMAN ANAS = — < T kit 
disciples of, — celibates. 327 — — 


founder — sa ala an sect—Ramats, =. 26 
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REGULATION 

Bengal Charitable Endowments Public Buildings and Escheats Regulation, 
(Bengal Regulation XIX of 1810), 193, 195, 456 

Bengal Land Revenue Assessment (Resumed Lands) Regulation, 1819 (Bengal 
Regulation II of 1819), 170 

Bengal Revenue-free Lands (Non-Badsahi Grants) Regulation (Bengal Regula- 
tion XIX of 1793), 84 

Madras Regulation VII of 1817 ... 193, 195, 456 


RELIGION 
Board of management of Sikh Gurdwara representation in—if a matter of, 429 
cow slaughter if essential for, 418 
duty, office, secular responsibility—difference between, 441 
excommunication on ground of—if offends Constitution, 414, 418 
freedom of—guaranteed by Constitution, 412 
equality of all religions, 396 
non-interference of Constitution how long, 399 
not having any Official religion of its own, 396 
judicial attempt to determine an essential practice for, 418 
justiciability of an issue whether or not a practice is part of, 404 
origin of the word, 393 
profession, practice and propagation of, in Art. 25 (1) Gonstitation: 397, 416 
rituals and observances, if included in 413, 418 
views on, of 
eee Frazer, 393 
i - Max Mueller, 394 
— Otto, Rudolf, 393 
SH Toynbee, 392 
See WW htehead,- AN, 393 
IGIOUS AND CHARITABLE INSTITUTION 
under the ruling authority of, 27, 42 


— AND CHARITABLE PURPOSE 










o ous belief of tenet—conclusive, 75 l 
pa and Utsarga, essentials of, 29, 102, 159 2 


oe See TAPE oS 
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RELIGIOUS AND CHARITABLE TRUSTS—Contd. 

public and private purposes—distinction between, 57 

Roman concepts of, 7-9 

rule against perpetuity—violation of, and, 134 

scanty materials in Smriti, 1 
reasons of, 2 

settlement of scheme by executive officer—if invalid, 442 
mutt and temple—difference between, 442 

Statutory control] to check maladministration, 455 

uncertainty of subject matter and, 109, 165 


RELIGIOUS DENOMINATION 
acquisition of property. 426 
violation of Arts. 25 & 26, Constitution, 427 
‘every religious denomination’ in Art. 26, Constitution, if unqualified, 417, 430 
freedom of religious practice, 413 
violation of Arts. 25 & 26, Constitution—plea of, 413 
Hindu temple, if a, 417 
meaning of, 417 
management of own affairs in matters of religion by a, 420 
right of management of property by—if secular, 418, 423 


RELIGIOUS ENDOWMENT ACT, 1863 
appointment of committee to execise power of Board of Revenue, 458 
division of religious endowment into two classes, 458 
endowment property vesting not in committee, 459 
idol’s ownership over endowment property, 459 
member of committee to hold office how long, 458 
only relief claimable under—removal of manager, 466 , 
ouster of civil court’s jurisdiction for existence of committee, when, 460 
persons who may be appointed in committee under sec. 7 ... 458 
prohibition of committee member from being trustee etc., 459 
removal of trustee, when, 459 PA = 
sec. 14 and sec. 92, C.P.C., contrast between, 461-462 — — 
suit by interested persons against trustees, 461 = > = 
— of power of Board of Revenue and local — to committee under a = 


. sec. ... 459 : ; A P zo —— — — ce = : 

= — to keep accounts under, 460 SANG BA a D a — 

RELIGIOUS PURPOSE iz an Ei —— 
meaning of, 3-4 * — — — 
not different from cHaritables under Hindu Stem, 1 L test tee oe 


RELIGIOUS TRUST * AT 
E installation of idol and creation of 17 < 7 










— 
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RUBKARIES 
evidentiary value of, in resumption proceedings, 170-172 


SADABRAT 
a charitable institution, 81 
temple attached to—test—if temple public, 191 


SAGAR 
an order of Dasnami School, 324 
bar to marriage of disciples of, 324 
disciples of Jyotir Mutt, Badrinath, 324 


SAMADHI 
building of, not a charitable purpose, 77 


SAMARPAN—see UTSARGA 


SAMHITA 
Brihata Samhita, rules of consecration of idol in, 155 
earliest Vedic literature, 13, 16 
no mention of temple in, 16 
SANGHARAM—see VIHARA 
SANKALPA 
- dedication of tanks and gardens and, 30 
of endowment and, 165 
essential part of dedication, if, 29, 102, 159, 261, 339 
ANE. establishment of idol, 31, 155 
sss gift, by Utsarga, 29, 159 
ss meaning of, 29, 31, 339 
= =_= not conclusive proof of real dedication, 106, 159, 181 
= purpose of dedication and, 32 
— Sankalpo Mantra, 155 
= Property after Utsarga, 32 










ath a akan 23, 324 
Math fa South: —— 23, 324 
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SCOTCH LAW 
religious purpose not necessarily charitable under, 113 


SECULARISM 
appointment of Charity Commissioner not purely a secular matter relating to 
administration of trust property, 423 
brief history of, in Christian countries, 395 
contribution for secular administration, 436 
ideological neutrality of State in religion combined with respect for any trust 
associated with religion, 415 
Indian, 396 
regulation of purity a secular matter, 403 
right of management of property of a religious denomination a secular matter, 
418 
of a temple a secular matter within permissible limits of legal control, 421 
secular and religious matters, distinction between—important under Art. 19, 
Constitution, 441 
secular matters where mixed up with religious matters, 404 
the word absent in Arts. 27-28, Constitution though ‘secular’ appears in 
Art. 26(b), 414 
‘secular’, appearance of, in preamble of Constitution, 394, 415 
SETTLEMENT RECORDS 
entries in—how far relevant to prove debutter, 172 
presumption of correctness, 172 
SETTLOR—see also TRUST 
bankruptcy of—validity of religious trust, 143-144 
competence of, in creating endowment, 54, 89 
disability of, 90 
enjoyment of income by heirs of—test—if debutter partial or absolute, 174, 180 
female as, 91 
in— 
Dayabhag, 91 
Mitakshara, 91 
Karta of joint family as, 92 
managership reverts to, when line of Shebait extinct, 228 












- opinion as to public character of trust if material, 533 - z 

. personal performance of sheba puja when Shebait not — — — 
provision of maintenance to wife—test of character of —— —— Stow AB 
registration of trust deed by, 104, 105 a c? 5i KUE — 
remuneration of Shebait—test of character of debutter, 176 — — — 
right to regulate succession of Shebaitship, 207 —⸗ ih — JIN 
right to revoke appointment of Shebait, 212 Sie aana Bae 


statutory restrictions of English law, 100 i ps — 
wishes of—if can be modified by 'Gharity, ‘Commissioner, < — 3 — — 


ee 


fe: 






SHEBAIT Tte 2 592 a — 
accrual of cause of action during minority of, 36¢ x 
J, act of majority if can bind dissenting Shebait, A 
ARN adverse possession — ist — 064 317 r 
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SHEBAIT—Contd. 
Archaka or Purjari—difference from, 202 
blending of office and property in the character of, 204-205, 207, 244 
competence of, to grant raiyati settlement, 287 
compromise a suit—power of, 274 
court’s permission if necessary, 274 
decree against, if binding on successor, 273 
de facto, meaning of, 271, 317 
not a constructive trustee, 317 
not a trespasser, 317 
right to sue on behalf of deity—conditions, 271-273 
delegation of authority by, 274-276 
duties of, 244-245 
custody of idol, 245 
delegate authority, cannot, 274 
direction by founder to be carried by, 159 
Keeping of regular accounts, 316 
mixing deity’s income with his own, 316 
must act jointly, 251-252 
notice of ejectment by all Shebaits, 254-255 
not to profit by trust property, 315 
personal worship of deity, not necessary, 222 
purchase trust property, cannot, 315-316 
reasonable care for management of debutter, 246 
when himself an Archaka, 203, 245 
female—holder of limited estate, 223 
= Bross abuse of fiduciary position—removal of, 319 
— — human ministrant of deity, 201, 229 
= T kani, income of, if payable in decree against endowment, 292 
= legal position of, 159, 204, 244 
— managing SN Tee of, 251 


| 
ANG 


o n-appointment of, with establishment of deity—effect of, 202 
office a aI grounds— 
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SHEBAIT—Contd. 
right of—Contd. 
reimbursement for preserving endowment property, 316 
residence, 250 
to lease permanently, 284-289 
to nominate successor, 228 
transferability of such right, 229-243, 256-265 
to sue on behalf of deity, 252-274 
to sue without impleading deity, 257 
SHEBAITSHIP 
alienation of, not permissible generally, 229-241 
exceptions to rule, 232-241 
both office and property, 204-205, 207, 244 
devolution of, under Hindu Women’s Rights to Property Act, 219 
disposition of—founder’s power—limitations on, 206, 212 
disqualifications— 
accrual of, subsequent to appointment, 226 
bar of ordinary Hindu law to operate, 223 
change of religion, 228 
existence of, during opening of succession, 223 
insanity, subsequent, no bar to continuance, 227 
lease and mortgage of, not permissible, 231 
property, 319, 344, 441, 447, 448 
protection under Art. 19(1)(f), Constitution, 441, 447 = 
sale of, void, 229 Zx 
compromise directing sale not to be sanctioned By court, 231 
succession to, 206-229, 330 — — 
according to ordinary law, 219, 330, 344 xt oe = 
additional endowment, 215-219 Ey Als — 
alteration of line of—reservation of power of; founder, 212-215 Ka Ng NG 
change of religion, 228 ne a S an 
determined principally by grant, 219 ; — —— 
disqualification for, by, custom, 219 Beh ie oT BE Kl E x 


existence of Shebait during testator’s lifetime- 208 Na jan E. 
founder's heirs, under ordinary Hindu law of succession, 219-223 


founder's power to regulate the line of, 207 2 — 
on death of life-shebait, 209-212 Ce tre kaga A — 
on extinction of shebait's line, 228 Or. ———— 


 shebait’s right to alter line of, 216-217 — — — 
usage contrary to general law if prevails, 219, 22 
; woman, — — NE ners 
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SRADH 
a charitable object, 79 
meaning of, 79 
Sulapani’s discourse on, 38 


STATUTES 

Statute I, Edward VI, Ch. 14 ... 64 

Statute 43, Elizabeth, 4, 55, 56, 73, 86, 113 
enumeration of charities in, if applicable to India, 73 
repeal of, by Mortmain & Charitable Uses Act, 1888 ... 56 
jurisdiction of Chancery Court in, 453 

Statute 9, George II, Ch. 36 ... 100 

Statute 23, Henry VIII, Ch. 10 ... 63 

Statutes 9 and 10, Victoria, Ch. 29 ... 64 


STIFTUNG OF GERMANY 
concept of an institution holding property dedicated, 35 


STUPA 
meaning of, 21 


SUDRA 
appointment of Brahmin priest for idol worship, 156, 202 
ascetic—disability to be an, 324-326 
ascetic—rule for being an, 324 
inheritance from natural relations, 338 
establishment of monastic institution by, 325 
managers of several public temples in Southern India, 219 
mutts established by, 24, 328 
Pardeshi—a Sudra ascetic, 329 







Sg > SURE 

Advocate-General ⸗ 

= = power to bring suit under sec. 92, C.P.C., 469, 490 
— — to consent to suit under sec. 92, C.P.C., 469, 490, 493-495 


l — — — affected as juridical person, 262 
_ against: Mohunt personally— 
ae mutt property if liable, 379 $ 
— proper decree by appointment of receiver, 379 

ro — in  _execution—succeeding Mohunt’s prayer for possession, 
SA 4 


— Esa eest of, — 
suit by een 372 ras 
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SUIT—Contd. 
framing a scheme of private debutter, suit for, 269 
deity if mecessary party, 269 
framing a scheme of private trust, 369 
Suit by interested person, 369 
idol for recovery of possession if governed by sec. 92, C.P.C., 471 
in respect of debutter—idol if necessary party, 257, 269-271 
interested persons against trustee, 461 
intermeddler suit by, 367 
Mohunt to represent suit in, 367 
on behalf of deity, 35, 158, 255-274 
all shebaits to join, 252 
application of Order 32, C.P.C. in, 265, 267, 271 
appointment of guardian by court, 265, 266 
by de facto manager of temple, 272 
de facto shebait, 260, 264, 271 
deity itself, 258, 260, 261, 263, 267 
next friend, 259-261, 264, 265-268 
person having beneficial interest, 264 
person having benevolent interest, 264, 267 
Shebait to remove Archaka, 203 
third parties—fresh suit by idol if barred, 263 
when Shebait negligent, 264, 270 
removal of trespasser and application of sec. 92, C.P.C., 261 
Shebait’s personal right to bring, 256, 258, 264, 366 
competence to ask for personal relief, 264 
without impleading deity, 257 
shebait’s right to compromise, 274 
worshipper’s right to bring, 261, 264, 269 
on behalf of mutt, 35, 365 
by person in possession to recover mutt property, 271 
compromise—sanction of court it necessary, 370 
successor Mohunt’s liability for decree against predecessor, 367 
compromise without legal necessity—effect of, 370-371 
de facto Mohunt—right to bring, 366 
2 minor Mohunt if can file, 366 
Mohunt to sue and be sued, 365 
person interested in mutt—right to file, 368 
on behalf of trust 
by a de facto trustee, 272, 273 
peron interested, 369 
removal of trustee, suit for, 270, 369 
deity if necessary party, 269 
worshipper’s right to file, for idol, when, 471 
SURESWAR 
a main disciple of Sankaracharya, 324 
SURPLUS INCOME 
application of doctrine of Cy pres, 128-130 
debutter—when part reserved for settlor’s family, 179 


° 
TAGORE LAW LECTURES 
summary of, by 
Ghosh, J. C., 554 
Saraswati, P. N., 537 
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TAMBIRAN 
a Sudra sannyasi attached to Adhinam, 335 
Benares Mutt founded by—dispute with Dharmapuram Mutt, 339 


TANTRA 
two divisions of life—Grihasta and Avadhuta, 325 


TAX 
accumulated income, restrictions on, 527 
accumulation of funds with trust resulting from concessions of, 519 
indirect benefits to authors, founders of trust funds, 519 
capital gain from transfer of capital asset, 522 
charitable institution—reason of favourable treatment in regard to, 518 
charitable trusts—meaning of, under I.T. Act, 88 
computation of income under sec. 11, I.T. Act, 1961 ... 512 
Direct Taxes Enquiry Committee, recommendations of, 520 
registration of trust made obligatory, 520 
evasion of— 
checking of, through restrictions by Finance Act, 1970 ... 519 
reference to, in Report of Royal Commission on Taxation for Canada, 518 
reference to, in Report of U.K. Royal Commission on Taxation of Profits 
and Income, 518 
exemption of— 
accumulated income where liable to, 525 
application of national income for, when, 523 
charitable purposes, 531 
any other object of general public utility, 532 
education, 531 
special statutory provision, 532 
medical relief, 532 
= special statutory provision, 532 
. relief of the poor, 531 
Tribune case, 533 


ka SN charitable trust from income tax, 88 
N -~ essential conditions for, 529 
—— income applied in India, 521- 
peek _ outside India, 521 
= ere principal provision granting, in sec. 1], I.-T. Act; 1961. :.: 521 







“property under trust in part only for charitable and religious purposes, 519 
os accumulation of income not allowed for more than 10 years, 527 
rope ider — — Lee Shani table. or religious purposes under 


f — — 


for taking advantage of lower liability 
EO eee EIO EBE 
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Jagannath Temple Act—committee’s sole right of superintendence over secular 


management, 442 
juristic person when idol installed, 35 
location of—to show if endowment public or private, 192 
location outside dwelling-house, presumption of public, 192 
in Bengal, 192 
in Madras, 192 
Mathru Bhuteswar temple if endowment, 78 
mutt and—distinction between, 330 
principal religious institutions, 26 
supplementary to each other, 22 
need of repair of, justifying alienation of debutter property, 27 
non-existence of—in Vedic Age, 13 
private or public—tests, 105, 188-194, 475 
appointment of Archaka, 193, 194 
exercise Of Melkoima rights, 193 
inference of, by estoppel, 190 
location outside private dwelling, 191 
Sadabrat or Dharmasala when attached to, 191 
Structure of, 192-193 
public entry in—if guaranteed by Constitution, 416, 419 
punishment for breaking, 27 
religious institution when, under Madras Hindu Religious 
Act. 1927... 106 


right of caste Hindus to exclude Harijans, if Constitutional, 419, 431 


right of public to worship in, when, 185 
rituals for consecration of, 31-32 
Pratistha and completion of dedication, 32 
sanctum sanctorum (garbha griha) of, right of public entry, 431 
Tarakeswar of Bengal, Shebait is Mohunt, 332 
Vaidya Nath— 
effect of Bihar Religious Trusts Act, 1951 on, 451 
Shebait in Mohunt, 332 
worship by authorized pujaris, 429 
TILKAYAT 
manager, not Mohunt of a temple, 424 , 
TIRTHA 
an order of Dasnami School, 324 
attached to Sharada Math, Gujarat, 324 
bar of marriage of disciples, 324 


TOWER 
a class of abode for Buddhist ascetics, 18 


TREES—PLANTATION OF 
a charitable object advocated in Ashoka Pillar, 20 
a form of religious and charitable endowment, 26 


TRISUL a : TE 
of Shiva—an ornament, not weapon, 248 7 
TROTAKA 


main disciple of Sankaracharya, 324 = 


Endowments 
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TRUST 


accrual of cause of action for suit—during minority of trustee, 366 
Art. 28, Constitution if forbids religious instruction in educational institutions 
maintained out of State funds, 398 
beneficiary’s right to set aside sale to trustee, 315 
breach of— 
ground of suit under sec. 92, C.P.C., 480 
refusal to give information, when, 465 
remedies for, 511-516 
remedies under English law, 452 
charitable— 
disabilities of coparceners and female heirs, 90 
settlor’s competence to create, 89, 90 
major domiciled in India, competence of, 90 
charitable under Income Tax Act, 88, 531, 533 
constructive, 471-472 
meaning of, 317 
contrary to public policy, void, 68 
court’s direction as to administration of suit under sec. 92, C.P.C.. 480 
denial of existence, if ousts court’s jurisdiction, 480 
duty of co-trustees to act together, 251 
endowment created by imperative directions to trustees, 110 
essentials for creation of, under Indian Trusts Act, 101 
by registered instrument, 101 
by will, 101 
for— 
advancement of religion, 56, 65, 66 
benefit of animals, when valid, 68 
of inhabitants of a locality, 70 
of poor relations when charitable, 57 
education—public purpose essential, 58 
performance of Sradh, if valid, 79 
political object, if valid, 68 
propagation of controversial doctrines, if charitable. 68 
relief of poor etc., if charitable, 57 
Sadabrat and Annachatra, if valid, 81 
restriction of benefit to particular caste, 82 
superstitious uses, if charitable, 72-74 
foundation on dual system in origin, 5 
Hindu system, different, 6 
interest im trust in sec. 539 (old) C.P.C., meaning of, 490-491 
lack of purpose, 65 
meaning of, 3-5 | 
non-religious character—application of rule of perpetuity, 138 
private and public—distinctions between, 57, 474-478 
private—bar of rule against perpetuity, 138 
if controlled by sec. 92, C.P.C., 469, 478 
right of interested persons to divert fund to other objects, 196 
suit for settlement of scheme by interested persons, 369 
public charitable—when property vests in trustee, 377 
public—framing a scheme for, by court, 505 n 
alteration in scheme, 507 
order amending scheme if appealable, 508 
< if operates as res judicata, 509 
resulting—uncertainty of an object, 112 
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TRUST—Contd. 

Roman concept of, 7 

settlor when competent to create, 89-90 

suit by intermeddler, 367 
de facto manager, 367 

testamentary, requirement of an attested will or codicil, 100 
Statutory restrictions in English law, 100-101 

not in Hindu law, 101 

undivided Dayabhag coparcener’s right to create, 91 
Mitakshara coparcener’s right to create, 91 

valid trust under English law—formalities of, 100 

violation of legal provision—avoidance of, 133 

when offends rule against perpetuity, 74, 138 


TRUSTEE 
administrator of endowment if a, in English sense, 40 
alienee of endowed property if a constructive trustee, 473 
appointment of new, 499-501 
compensation by—in case of loss by negligence, 246 


co-trustees— STAD AALS 
administration by—nature of office, 251 ; 
right of joint possession, 488 * — Th 


de facto—decree against, if binds de jure, 274 
if a constructive, 317 
suit by, 272 

de son tort—meaning of, 471 


suit against, compliance with sec. 92, C.P.C., 472.. 2 Zech - 
discharge of—direction for accounts, 501-503 $ — = 

not available until rendition of accounts of management, 461 alee — 

basis of accounts, 503-504 k l ; pa ———— kis ; — Se 


duty to keep accounts, 461 nih seks ; 
ex-trustee—suit against, if governed by sec. 92, ICPC 4 489 — T 
hereditary trusteeship if property, 447, 448 * 2 jalen eh — 
personal liability of, for accounts, when, 488 — i ekan — * a 
refusal to give information by—when breach of ‘trust, as om — 
removal of, 495-497 Bee sea si — W. mre 
grounds for, 497-499 — 
under Religious Endowments in * 
restrictions on, when reaso bl oe 
retirement under Engli: mola ee pate A 
suit against, by mai persons, | 3690 
sit -byy des facto, “a5 pk ee ; 
conditions of, 273  — 
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UNCHASTE WIFE 
bar to inherit husband’s estate, 226 
succession as shebait, 226 


UPANISHAD 

monoism in, 148 
UPOSOTH 

sabbath day in Buddhist Age, 20 
UTSARGA 


completion of gift to deity, by, 34 
gift to mutt, by, 339 
essential for dedication, if, 29, 159 
gift by Sankalpa and, 29, 339 
meaning of, 29 
not conclusive proof of real dedication, 106, 160, 181 
vesting of property after Sankalpa and, 32 


VAIRAGEES 
marriage permissible amongst, 354 
not ascetics in proper sense, 337 
succession according to ordinary law, 337 
succession to Mohuntship to personal heirs, 358 
woman eligible to appointment as Mohunt, 354 


VAISHNAVAS 
a religious sect, 326 
Ballavacharya, founder of a sect of, 24, 327 
caste distinction absent amongst, 325, 328 
Chaitanya, founder of a sect of, 24, 328 
Madhawacharya, founder of a sect of, 24, -327 
Nimbarka, founder of a sect of, 24, 327 
Ramananda, founder of a sect of, 23, 326 
Ramanuj, founder of a sect of, 23, 326 
followers of Ramanuj, 23, 326 
rules of entrance into order of, 324 
succession to Mohuntship to personal heirs, 357 
Sudra ascetics amongst, 325 
exception—Ramanuj and Mad@hawa Schools, 328 
VAISYA 
right to be a ascetic, 325 
VALLABHACHARYA—see BALLAVACHARYA 


VANA 
an order of Dasnami School, 324 
attached to Bhogavardha Math, Puri, 324 
celibacy of disciples of, 324 
VANAPRASTHA 
succession to property of one adopting, in Vedic Age, 322 
VASTU JAGA 
ceremony to honour Vastu Devata or Vastu Purusha, 153 
rules for, 153 
VEDAS | 
asceticism in last stage of life, if discouraged in, 321 
_ celibacy, discouragement of, in, 15 


- 
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VEDAS—Contd. 
Hindu religion based on, 76 
idol worship, absence of, in, 13, 14, 151 
religion in, idol not known, 13 J 
repudiation of authority of, by Jainas, Kabir Panthis, Nanak Panthis etc., 328 
Rig Veda—earliest record of Aryan culture, 10 
VEDIC AGE 
asceticism, in last stage, discouragement of, 321 
celibacy, discouragement of, in, 15 
close of—disintegration of Vedic institutions, 322 
four-fold divisions of life, 321 
mendicancy in last stage, discouragement of, in, 32] 
monastic institution, absence of, in, 14, 322 
Prattsrayagriha in Brahminical Age, 81 
Propatha or rest house in, 15, 81 
meaning of, 15 
Samhitas—the earliest Vedic literature, 13, 16 
Stages of Vedic literature, 16 
succession to property of Brahmachari, Yati and Vanaprasthee, 322 
temple, absence of, in, 13 
first temple in Suttra period, 16 
wandering ascetics in, 322 
worship of idol—absent in, 13, 14, 148 
nature of, in, 13, 14 
VENUBAN - — ai — 
gift of, in Buddhist Age, 19 SoS gee ng Ka 
VIDYARANYA SWAMI — — 
ascetic of Sringeri or Sarada Math, 331 : ge en — 


— 
commentator of Rig Veda, 331 s A — eater * = 
contributions by, 331 i A Pig So ei oe ee 

VIHARA E e 
Buddhist name of a mutt or monastery, 18 te 












Jetavana, gift by Anath Pindika, 19- 
mutt by Sankaracharya, on the model of, 22 
rise of monasticism, 18 


VINAYA PITAKA | — — 
book in Buddhist Age, 18, 12 322. — $ — 
VISITOR — ee 4 * 
oaoa deon. how f 
power to col dis 
— ob under 
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WIDOW—Contd. 


right to gift for charity property inherited from husband, 93, 94, 97 
right to lease for charitable purpose property of husband, 95 
WILL 
appointment of successor by Mohunt through, 351 
Shebait’s disposition by—not permissible, 279 
WORSHIP 
by Shebait personally, if necessary, 222 
Constitutional guarantee in the mode of, 413, 418 
freedom of, to Roman Catholics, 64 
to Jews, 64 
Goutama Dharmasuttra, some reference to idol worship, 24 
Guru Puja at Samadhi, not a valid charitable gift, 77 
idol worship— 
for all times, if necessary for validity of endowment, 77 
if known in Vedic Age, 13, 148 
Buddhist Age, 20, 24, 151 
rites for, 155 
Sudra if to appoint Brahmin priest for, 156 
in Jagannath Temple by authorized pujaris, 429 
in mutts by Ballavacharya School, 328 
of— 
Brahma, 25 
Buddha in first century A.D., 21, 151 
Pouranic deities, 24, 151 
Sakti—special feature of Tantric system, 25 
tomb, not religious purpose, 78 
private and public temple—no distinction in the mode of, 194 
responsibility of founder of idol, 156 
right of public to, in temple when, 185 
right reserved to a class—validity, 431 


- YAGACSHEMA 
meaning of, 17 
` YAJNAVALKYA : or 
charitable purposes, enumeration — — 
= customs in management of tem les refere ce in, 455 
ary ` ‘in cor ict with revealed 1 ii law 
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